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When  the  Directors  of  The  Honourable  East  India  Com- 
pany found  themselves  compelled,  by  a  course  of  events  over 
which  they  could  exercise  but  little  control,  to  undertake  the 
government  of  the  different  provinces  of  the  country,  of  which 
they  originally  becapie  masters,  their  first  inquiry  was  naturally 
directed  to  a  consideration  of  the  laws  administered  among 
the  natives  of  India.    Ignorant  as  the  British  were,  at  the 
commencement  of  their  career,  of  the  manner  in  which  the 
administration  of  the  country  had  been  conducted  by  the 
native  Governments,  the  wisest  course  that  presented  itself 
was  to  leave  matters,  as  far  as  possible,  in  statu  quo.     This 
was  the  course  pursued  ;  gradually,  however,  alterations  were 
introduced,  as  artificial  as  any  to  be  found  in  civilised  Europe. 
Notwithstanding  the  length  of  time  during  which  the  Ma- 
honmiedans  governed  the  country,  they  abstained  from  interfer- 
ing with  the  civil  laws  of  the  Hindoos,  but  superseded  their 
criminal  laws  by  those  of  the  Koran.    An  apparently  artificial, 
but  when  understood,  in  reality  a  simple  revenue  law  had 
been  introduced  by  the  Emperor  Akber.      In  states  governed 
by   Hindoo  princes,  both  the  Hindoo  civil  and  criminal 
laws  were,  of  course,  the  laws  of  the  land.     Whether  the 
revenue  law,  found  to  exist  on  the  assumption  of  power  by 
the  British,  owed  its  origin  to  the  Mahommedans,  or  was 
simply  an  adaptation  of  the  Hindoo  revenue  law  existing  at 
the  conquest  of  the  country  by  the  Mahommedans,  is  a  ques- 
tion which  would  be  difficult  of  solution ;  but  from  the  cir- 
cumstance that  the  revenue  system  throughout  the  country, 
even  in  those  parts  where  the  Mahommedans  never  exercised 
sovereignty,  is  nearly  the  same,  we  are  inclined  to  think  that 
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the  Mahommedans  wisely  permitted  the  Hindoo  revenue  sys- 
tem to  exist,  and  gradually  introduced  such  changes  as  the 
requirements  of  the  times  demanded. 

Some  years  after  the  British  had  been  called  upon  to  exer- 
cise the  duties  of  sovereigns,  they  allowed  the  administration 
of  the  country  to  be  conducted  on  the  native  model.  It  was 
not  until  the  time  of  Warren  Hastings — one  of  the  greatest 
Govenior-Grenerals  that  India  has  ever  seen — that  an  attempt 
was  made  to  place  within  the  reach  of  European  intelligence 
a  knowledge  of  the  native  laws.  It  was  in  his  time  that  a 
"  Digest  of  the  Hindoo  Law  "  was  compiled  and  translated  by 
Mr  Hailed,  and  a  translation  made  of  the  "  Hidayah  " — a  com- 
mentary on  the  Mahommedan  laws,  civil  and  criminal — ^by  Mr 
Hamilton.  These  two  works  gave  Europeans  intrusted  with 
the  administration  of  justice  some  idea  of  the  laws  they  were 
required  to  administer.  Lord  Comwallis,  in  the  year  1793, 
introduced  into  Bengal  a  code  of  regulations  providing  for  the 
administration  of  civil  and  criminal  justice  and  fiscal  law, 
altering  as  little  as  possible  the  existing  native  laws,  but 
introducing  courts  of  various  grades,  and  a  system  of  pro- 
cedure. These  regulations  were  subsequently  adopted  as 
models  by  the  Madras  and  Bombay  Governments ;  conse- 
quently, at  the  commencement  of  the  nineteenth  century  the 
laws  administered  in  India  were  the  Hindoo  laws  to  Hindoos, 
the  Mahommedan  laws  to  Mahommedans  ;  and  in  the  Presi- 
dency of  Calcutta,  Madras,  and  Bombay,  the  laws  of  England 
to  Englishmen.  In  the  Mofussil  the  criminal  law  administered 
to  Hindoos  and  Mahommedans  was  the  criminal  law  of  the 
Koran,  as  modified  by  Regulation. 

The  judges  of  the  Presidency  towns  were  barristers  sent  out 
from  England,  for  the  purpose  of  occupying  the  bench  of  the 
Supreme  Courts,  and  administering  justice  within  the  cir- 
cumference of  the  small  extent  of  territory  comprised  within 
their  jurisdiction.  Although  they  were  required  to  administer 
both  the  Hindoo  and  Mahommedan  laws,  or  systems  of  law, 
what  they  really  did  administer  was  chiefly  the  law  of  Eng- 
land; and  with  rare  exceptions,  few  of  these  judges  knew 
much  of  any  other.     The  judges  of  the  Mofussil  Courts  were 
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selected  from  writers  or  civil  Bervants,  who  originaUy  ob- 
tained their  appointments  from  the  Directors  of  the  East 
India  Company.  These  officials  had  probably  received  the 
ordinary  education  of  English  gentlemea  ^though,  how* 
ever,  they  were  required  to^  pass  Several  examinations  in  law 
previously  to  proceeding  to  India^  but  few  of  them  had  any 
practical  knowledge  of  the  law  before  their  elevation  to  the 
B^ich.  Prior  to  the  year  1846,  English  barristers  were  not 
at  liberty  to  practice  before  the  Mofussil  Courts.  Their  ex- 
clusion was  attended  with  a  twofold  disadvantage; — the 
knowledge  of  the  {uinciples  of  law  could  not  be  brought  to 
bear  upon  the  intelligence  of  the  Mofussil  judge,  and  they 
themselves  were  deprived  of  the  inducement  to  study  the 
Hindoo  and  Mahommedan  laws  with  that  d^ee  of  attention 
which  might  tend  to  elucidate  their  principles. 

In  1855  the  method  of  selection  for  the  Indian  Civil 
Service  was  changed,  and  the  competitive  system  of  exa- 
mination introduced.  Before  this,  appointments  in  the 
service  were  in  the  gift  of  the  Directors ;  who  were  elected 
by  the  proprietors  of  Indian  stock.  It  would  be  singular 
disinterestedness  if  Directors  so  elected  did  not  duly  re- 
gard the  claims  of  their  constituents.  The  consequence 
was  that  the  Indian  Civil  Sendee  was  looked  upon 
as  a  close  preserve,  and  the  chief  recommendation  to 
obtain  admission  to  it  was  connexion  with,  or  relation- 
ship to,  an  East  Indian  director  or  proprietor.  Ability  was 
a  secondary  consideration;^  and  once  in,  whaterer  might 
be  a  man's  qualifications,  be  stood  a  fair  chance  of  rising  to 
the  highest  post,  if  he  only  lived  long  enough.  Promotion 
went  not  wholly  by  seniority  indeed,  but  the  claims  of 
seniority  were  held  so*  sacred  that  the  force  of  patronage 
seldom  ventured  to  set  them  aside.  Under  such  a  state  of 
things,  it  is  surprising  that  the  Indian  Civil  Service  succeeded 
in  producing  so  many  very  eminent  men ;  but  in  general,  to 
quote  the  words  of  a  learned  author,  the  mass  was  ''  one  dead 
level  of  incompetence."  Nevertheless,  we  shall  be  glad  to 
£nd  that  the  new  system  produces  a  similar  number  of 
eminent  men  as  compared  with  the  incompetents.    Under 
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the  prior  eystem  of  appointment,  family  connexion,  it  is  to  be 
feared,  influenced  the  administration  of  the  country  more  than 
a  feeling  for  the  good  of  the  people.  Hitherto  it  has  been  the 
custom,  although  a  change  in  public  opinion  has  alreadyiaken 
place,  to  look  down  upon  the  competition  Wallah  as  of  a  class 
inferior  to  that  from  which  the  civilian  of  the  old  school  had 
been  selected.  We  believe  no  foundation  for  this  prejudice  in 
reality  exists,  and  that  a  minute  and  exact  investigation  would 
lead  to  the  conclusion  that  the  ranks  of  society  formerly 
represented  in  the  service  are  equally  represented  in  the  pre- 
sent day.  If  new  blood  has  been  introduced,  it  has  been 
introduced  from  the  healthy  source  of  intellectual  superiority 
which  in  India,  as  in  England,  must  equally  make  its  way. 
It  is  to  be  hoped  that  this  change  will  break  through  that 
system  based  on  family  connexion  which  induced  in  too  many 
instances  civilians  of  the  old  school  to  support  each  other  irre- 
spective of  merit,  and  to  make  common  cause  when  their  order 
or  personal  feelings  were  assailed. 

In  1858,  in  consequence  of  the  mutiny  of  the  previous 
year,  the  Government  of  the  country  was  assumed  by  the 
Crown.  In  1862  the  superior  tribunals — viz.,  the  Sudder 
Courts,  which  exercised  a  control  over  the  proceedings  of 
the  Mofxissil  Courts,  and  the  Supreme  Courts  of  the  Presi- 
dency towns — were  amalgamated  under  the  designation  of 
*'High  Court,'*  the  Judges  of  both  Courts  continuing  to 
hold  office,  and  future  vacancies  being  provided  for  by 
the  appointment  of  a  proportionate  number  of  barristers, 
Indian  civilians,  uncovaianted  judges,  or  vakeels.  It  was 
provided  by  the  Ch€Hl»r  that  the  law  and  practice,  as  modi- 
fied by  subsequent  enactments,  which  prevailed  in  the  late 
Sudder  Courts,  should  apply  to  cases  civil  and  criminal  tx)m- 
iQg  from  the  Mofussil ;  and  the  law  and  practice  of  the  late 
Supreme  Courts,  similarly  modified,  should  apply  to  cases 
originating  in  the  Presidency  towns.  Of  late  years  legislation 
has  made  great  progress  in  India.  Unfettered  by  precon- 
ceived predilections,  the  legislators  of  the  country  have  con- 
sidered themselves  at  liberty,  in  fi-aming  their  laws,  to  refer  to 
first  principles,  and  to  select  whatever  is  valuable  from  the 
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codes  of  o&er  countries.  Guided  by  experience  when  adopt- 
ing the  laws  of  England,  they  are  able  to  avoid  difficulties 
which  English  legislators  have  been  unable  to  surmount ;  and 
if  they  continue  to  persevere  in  the  same  spirit,  probably  the 
Indian  codes  may  in  time  become  models  of  imitation  for 
other  countries.  A  code  of  civil  procedure,  simple  and  inex- 
pensive, has  been  introduced ;  and  although  on  the  amalgama- 
tion of  the  Courts  it  was  feared  that  it  was  not  si^ffidently 
elastic  to  embrace  the  classes  of  business  falling  within  the 
original  jurisdiction  of  the  High  Courts,  its  powers  of  expan- 
sion have  falsified  the  fears  entertained  of  their  efficacy.  A 
penal  code  has  likewise  been  introduced  which  will  bear  a 
fair  comparison  with  that  of  any  other  state.  A  criminal 
procedure  code  has  been  passed ;  its  application,  however,  is 
confined  to  the  Mofussil,  and  has  not  yet  been  extended  to 
the  Presidency  towns.  Other  codes  are  in  course  of  prepara- 
tion, and  in  progress  of  time  it  is  to  be  hoped  that  a  complete 
code  of  laws  will  be  provided,  thus  obviating  the  necessity 
of  relying  on  analogies,  often  forced,  for  principles  whereon  to 
base  a  judgment 
The  laws  administeired  in  India  are  therefore : — 
1»  The  Hindoo,  which  is  divided  into, 

1.  The  Qtkuriya  School,  or  that  of  Bengal. 

2.  Mithila  Schod,  or  that  of  North  Behar. 

3.  The  Benares  School. 

4.  The  Mahratta  School. 

5.  The  Dravada  School,  or  that  of  Madras. 

2.  The  Mahommedan,  which  is  divided  into, 

1.  TheSunni. 

2.  The  Shiya. 

3.  The  conmion  law  as  it  prevailed  in  England  in  the 

year  1726,  and  which  has  not  subsequently  been 
altered  by  statutes  expressly  extending  to  India,  or 
by  the  acts  of  the  Legislative  Council  of  India. 
4*  The  Statute  law  which  prevailed  in  England  in  1726, 
and  which  has  not  been  subsequently  altered  by 
statutes  especially  extending  to  India,  or  by  the 
acts  of  the  Legislative  C/)uncil  of  India. 
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5.  Acts  of  Parliament  expressly  relating  to  India  which 

have  been  enacted  since  1726  and  have  not  since 
been  repealed,  and  statutes  which  have  been  ex- 
tended to  India  by  the  acts  of  the  Legislative 
Ooanoil  of  India. 

6.  The  common  law  of  the  land. 

7.  The  Codes  of  Civil  and  Criminal  Procedure. 

8.  The  Bevenne  law. 

9.  The  Civil  law  as  it  obtains  in  the  Ecclesiastical  and 

Admiralty  Courts  of  England. 
10.  The  R^ulationr  made  by  the  Governor-General  in 
Council,  and  the  GK>v6mors  in  Council  previously  to 
the  3d  and  4th  W.  lY.  c.  85,  and  registered  in  the 
Supreme  Courts  and  the  acts  of  the  Legislative 
Council  of  India,  made  under  the  3d  and  4th  W« 
IV.  a  86. 
The  charter  of  George  II.  granted  in  1753  is  the  first 
instance  we  find  of  the  reservation  of  their  own  laws  to  the 
natives  of  India.    This  was  effected  by  an  express  exception 
from  the  jurisdiction  of  the  mayor's  court  of  all  suits  and 
actions  between  the  Indian  natives  only. 

In  1772,  when  Warren  Hastings'  celebrated  plan  for  the 
administration  of  justice  was  adopted,  the  23d  Rule  especially 
reserved  their  own  laws  to  the  natives,  and  provided  that 
Moulavies  or  Brahmins  should  respedively  attend  the  courts 
to  expound  the  law  and  assist  in  passing  the  decree. 

In  1780,  the  first  B^ulation  enacted  by  the  Bengal 
Government  after  the  GiJveraDr-Gtenewl  and  Council  were 
invested  by  Parliament  with  the  power  of  making  regulations 
embodied  the  23d  Bule ;  and  the  27th  section  enacted  '^  that 
in  all  suits  r^arding  inheritanee,  marriage,  and  caste^  and 
other  religious  usages  and  institutions,,  the  laws  of  the  Koran 
with  respect  to  Mahommedans^  and  those  of  the  Shaster 
with  respect  to  Gkntoos,.  shall  be  invariably  adhered  to." 

In  the  revised  code  which  passed  the  following  year,  this 
section  was  re-enacted  with  the  addition  of  the  word  ''  suo^ 
cession." 
In  1781,  the  declaratory  Act  of  21  Geo.  III.  c.  70,  explainr 
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ing  and  defining  the  powers  and  joriadictions  of  the  Supreme 
Court  at  Fort- William  in  Bengal,  by  section  17  enacted  that 
in  disputes  between  the  native  inhabitants  of  Calcutta,  their 
inheritance  and  succession  to  knds,  rents,  and  goods,  and  all 
matters  of  contract  and  dealing  between  party  and  party  shall 
be  determined  in  the  case  of  Mahommedans  hy  the  laws  and 
usages  of  Mahommedans,  and  in  the  case  of  Gtentooe  by  the 
laws  and  usages  of  Gtentoos ;  and  where  only  one  of  the  parties 
shall  be  a  Mahonmiedan  or  Oentoo,  by  the  laws  and  usages  of 
fhe  defendant;  and  their  laws  and  customs  were  expressly 
preserved  to  them  by  section  18,  which  ^lacted  that,  ''In 
order  that  regard  should  be  had  to  the  civil  and  religious 
usages  of  the  said  natives,  the  rights  and  authorities  of  fathers 
of  families  and  masters  of  fiunilies,  as  the  same  might  have 
been  exercised  by  the  Gentoo  or  Mahommedan  law,  shall  be 
preserved  to  them  respectively  within  their  said  families ;  nor 
shall  any  acts  done  according  to  the  rule  and  law  of  caste  re- 
specting the  members  of  the  families  only  be  held  and  adjudged 
a  crime,  although  the  same  may  not  be  held  justifiable  by  the 
laws  of  England ;"  and  by  section  19  the  court  was  empowered 
to  frame  process,  and  make  such  rules  and  orders  for  the  ex- 
ecution thereof  in  suits,  civil  and  criminal,  against  the  natives 
as  might  accommodate  the  same  to  the  religion  and  manners 
of  the  natives,  as  far  as  the  same  might  consist  with  the  due 
execution  of  the  laws  and  the  attainment  of  justice. 

These  provisions  were  extended  by  the  37  Geo.  III.  c.  142, 
to  the  natives  of  the  Presidencies  of  Madras  and  Bombay. 
The  13th  section  added  to  the  words  of  the  17th  section  of 
21  Gteo.  III.  c.  70,  supra,  the  following  words :  *'  Or  by  such 
laws  and  usages  as  the  same  would  have  been  determined  by, 
if  the  suit  had  been  brought  and  the  action  commenced  in  a 
native  court,  and  where  one  of  the  parties  i^hall  be  a  Mahom- 
medan or  Gentoo  by  the  laws  and  usages  of  the  defendant ;  * 
and  in  all  suits  so  to  be  determined  by  the  laws  and  usages 
of  the  natives,  the  said  courts  shall  make  such  rules  and 
orders  for  the  conduct  of  the  same,  and  frame  such  process 

*  These  Begulatioos  apply  to  Hindoos  and  Mahommedans  not  by  birth  only 
but  by  reli^on,  Abraham  y.  Abraham,  9  Moor^M  Jh,  Ap.  819. 
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for  the  execution  of  their  judgments,  sentences,  or  decrees,  as 
shall  be  most  consonant  to  the  religions  and  manners  of  the 
said  natives,  and  to  the  said  laws  and  usages  respectively,  and 
the  easy  attainment  of  the  ends  of  justice ;  and  such  meanis 
shall  be  adopted  for  compelling  the  appearance  of  witnesses 
and  taking  their  examination  as  shall  be  consistent  with  the 
said  laws  and  usages,  so  that  the  suits  shall  be  conducted  with 
as  much  ease  and  at  as  little  expense  as  is  consistent  with  the 
attainment  of  substantial  justice." 

The  charters  of  justice  for  the  Supreme  Courts  at  Madras 
and  Bombay  contain  the  same  provisions. 

The  charters  of  justice  establishing  the  High  Courts  at  the 
different  Presidencies  contain  similar  provisions. 

It  is  therefore  apparent  that  a  young  barrister  who  has 
completed  his  education  in  the  Inns  of  Court,  and  who  may 
select  India  as  the  sphere  of  his  professional  operations,  will 
find  not  only  much  that  he  has  learned  in  England  useless  to 
him  in  India,  but  that  it  will  be  necessary  that  he  should 
commence  a  fresh  course  of  study  before  he  can  feel  any  con- 
fidence in  himself  when  conducting  a  case  connected  purely 
with  local  law.  If  a  barrister  who  devotes  his  time  entirely 
to  the  study  of  law  will  have  to  encounter  such  difficulty 
how  much  greater  must  be  the  difficulty  of  one,  who  (without 
a  knowledge  of  the  principles  which  a  barrister  must  acquire 
to  a  greater  or  less  extent)  will  have  to  study  the  number  of 
books  requisite  to  give  him  an  insight  into  the  principles  of 
those  laws. 

An  Indian  civil  servant  shortly  after  his  arrival  will 
occupy  a  post  which  will  require  a  competent  knowledge  of 
these  various  branches  of  law  to  enable  him  to  fulfil  his 
duties  with  credit  to  himself,  benefit  to  the  public,  and  satis- 
faction to  the  government.  He  ought  to  acquire  that  know- 
ledge here,  for  amidst  the  great  variety  of  official  Amotions 
which  he  will  be  called  upon  to  discharge  his  time  will 
be  completely  occupied  in  India.  If  he  fulfil  those  duties 
with  fidelity,  he  will  have  little  opportunity  for  the  study, 
with  that  assiduity  which  is  necessary  to  secure  success,  of 
subjects  not  particularly  interesting  or  inviting  in  themselves 
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and  for  whieh  he  may  have  had  no  previous,*  or,  at 
least,  mere  preliminary  preparation.  It  is  true  that  the 
young  civilian  will  have  to  pass  one  or  two  examinations 
previous  to  his  being  entrusted  with  the  discharge  of  any 
duties  of  importance ;  but  as  these  examinations  are  of  the 
most  elementary  character,  the  d^ree  of  study  necessary  to 
enable  him  to  pass  them  is  insufficient  to  Isay  that  foundation 
upon  which  a  solid  superstructure  can  be  built.  Probably 
the  circumstance  of  having  passed  an  examination  may  lead 
the  student  to  imagine  that  the  knowledge  he  has  acquired  is 
perfection ;  if  such  should  be  the  result  of  his  success,  farther 
progress  can  scarcely  be  hoped  for. 

The  two  great  branches  of  law  which  the  Indian  civilian 
and  the  Indian  barrister  will  find  most  difficult,  are  the 
Hindoo  and  Mahonmiedan.  With  the  Mahommedan,  or 
any  other  branch  of  Indian  law,  we  have  at  present  no  concern. 
The  work  now  oflfered  to  the  public  is  intended  to  set  forth 
the  doctrines  of  the  Hindoo  law ;  and  before  adverting  to 
our  object  in  undertaking  the  task,  we  shall  endeavour  to 
render  as  clear  an  account  as  possible  of  the  various  schools 
of  law,  and  the  sources  from  which  a  knowledge  of  these  doo* 
trines  can  best  be  obtained. 

The  Hindoo  law  is,  as  we  have  before  remarked,  divided 
into  five  schools,  difiering  in  some  respects  from  each  other^ 
but  not  to  the  extent  that  is  generally  ima^ned.  The  Ben-^ 
gal  school  is  called  the  Gkmriya.  Its  leading  authority  is  the 
'*  Daya  Bhaga"  of  Jimuta  Yahana,  a  treatise  o£  great  repute 
among  the  lawyers  of  Bengal.  In  doctrine,  where  a  difference 
exists,  it  is  opposed  to  those  of  the  '^  Mitacshara,"  the  great 
treatise  of  the  Benares  school  Both  works  have  been  trans- 
lated by  Colebrooke,  a  Bengal  civilian,  and  famous  Sanscrit 
scholar.  He  carefully  annotated  them  from  the  writings 
of  various  commentatars.  The  '^Daya  Krama  Sangraha»*' 
a  compendium  pf  the  law  of  inheritance  by  Srikrishna 
Terkalankara,  is  another  work  held  in  high  estimation 
in  the  Bengal  school.  It  was  translated  by  Mr  Winch, 
and  is  one  of  the  principal  conmientaries  to  which  Cole^ 
brooke  was   indebted  for   his  annotations  on  the   '*  Daya 
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Bhaga.'"  The  Digest  of  Hindoo  Law  on  oontractB  and  buc- 
cessionB,  with  a  oommentaiy  by  Jugganatha  T^*capanchanana| 
waa  likewise  translated  by  Colebrooke,  and  is  another 
aatherity  referred  to  by  all  schools  as  containing  a  collection 
of  texts  not  easily  obtained  in  any  other  work ;  bnt  the  book 
itself,  and  the  pecmliar  views  entertained  by  the  commentator, 
are  considered  of  greater  weight  in  Bengal  than  elsewhere. 

The  **  Mitacshara  "  is  the  leading  authority  in  the  school 
of  Benares.  The  range  **  of  its  authority  and  influence/'  says 
Colebrooke  in  his  preface^  ^^  is  &r  more  extensive  than  that  of 
Jimuta  Yahana's  treatise ;  for  it  is  recdved  in  all  the  schools 
of  Hindoo  law,  from  Benares  to  the  southern  extr^niiy  of  the 
peninsula  of  India,  as  the  diief  groundwork  of  the  doctrines 
whidi  they  follow,  and  as  an  aathorily  &om  which  they 
rarely  dissent."  It  is  a  gloss  on  the  Institutes  of  Yajnaval- 
chiya,  a  work  of  ccmsiderable  antiquity,  supposed  to  have 
been  written  earlier  than  the  second  century  of  our  era.  The 
'*  Mitacshara,"  also  called  the  Vignyanestoareum^  from  its 
author,  Yignyaneswara,  would  appear  to  be  so  intimately  asso- 
ciated with  tlie  Institutes  of  Menu,  that  both  works  are  fre- 
quently dted  together  as  ifem^  Fipii^afiemiwre^  Colebrooke 
infers  that  its  age  exoeecte  five  hundred,  and  falls  short  of  a 
thousand  years.  **  The  works  of  other  eminent  writers*  have," 
observes  Morley,  **  concurrently  with  the  *  Mitacshara/  con- 
siderable weight  in  the  schools  of  law  which  have  respectively 
adopted  them ;  but  all  agree  in  referring  to  the  authority  of 
the  '  Mitacshara/  in  frequently  appealing  to  his  text,  and  in 
rarely,  and  at  the  same  time  modestly,  dissenting  &om  his 
doctrines  on  particular  questions.  The  *  Mitacshara'  must 
thus  be  considered  as  the  main  authority  for  all  the  schoc^ 
of  law,  with  the  exception  of  t^t  of  Bengal^ 

The  doctrines  of  the  Mahratta  school  are  contained  in 
the  ''Yyavahara  Mayukha,"  by  Nilakantha,  supposed  to 
have  been  written  about  two  hundred  years  ago.  This  work 
is  considered  among  the  Mahrattas  concurrently  as  an 
authority  with  the  ''Mitacshara,"  though  it  would  i^pear 
sometimes  to  be  opposed  to  it  It  has  been  translated  and 
annotated  by  Mr  Borrodaile  of  the  Bombay  civil  service. 

*  Referrtd  to  under  title,  "  Sources  of  the  Law." 
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The  "  ViYada  Chintamani "  represents  the  dootrines  of  the 
Mithila  schooL  The  author,  Vechaspatimiara^  is  stated  to 
have  writtaoi  at  aboat  four  hundred  and  fi%  years  aga  It 
has  been  translated  by  the  Hon.  Prosseno  Ooomar  Tagore 
of  the  Bengal  legislative  council.  It  follows  the  doctrines  of 
the  "  Yivada  Batnakara^"  a  general  digest  compiled  at  a 
Inuch  earlier  date. 

In  several  points  the  ^'Chintamani"  coincides  with  the 
"  Mitacshara,"  which,  being  a  commentary  on  the  Instttutes 
of  Yajnavalcl^ya,  was  held  in  high  estimation  by  the  jurists 
of  Mithila,  and  exercises  an  influence  among  the  followers  of 
that  school> 

The  Dravada  school  is  represented  by  the  "  8mriti  Chand- 
rika/'  whidi  is  the  production  of  Davanna  Bhut,  the  author 
of  the  "Dattaka  Ohandrika."  The  "Smriti  Chandrika," 
was  translated  by  T.  Kristna  Sawmy  tyer,  a  principal 
Sttdr-Ameen  in  ttte  Madras  presidency.  It  is  certainly  an 
authority  in  the  Dravada  school,  and  derives  its  doctrines 
from  the  *'  Mitacshara,"  from  which,  as  may  be  expected,  it 
differs  in  a  few  points,  Yajnavalchiya  being  the  authority 
on  which  the  doctrines  of  the  Benares  school  are  founded. 
Where  commentators  differ,  the  original  source  from  which 
they  th^nselves  have  derived  their  inspiration  ought  to  be 
the  referee  to  decide  between  them.  In  the  course  of  the 
presait  work  the  reader  will  remark  that  we  have  had 
occasion  to  notice  the  conflict  of  opinion  between  the  **  Smriti 
Chandrika"  and  the  '' Mitacshara."  In  those  instances 
where  we  have  examined  their  difference  with  attention, 
we  have  observed  that  the  sages,  or  original  authorities, 
supported  the  views  of  the  ''Mitacshara,"  and  that  Davanna 
Bhut  in  one  instance  in  particular  failed  to  notice  the  subject 
which,  upon  his  authority,  was  decided  by  the  judges  of  the 
Hi^  Court  of  Madras  in  a  manner  not  in  accordance  with 
the  hitherto  universally  recdved  construction  of  the  Benares 
school,  (see  page  181.)  ^  We  are  not  aware  what  knowledge 
of  the  Sanscrit  Mr  Kristna  Sawmy  Iyer  may  possess.  In 
Madras,  however,  according  to  our  information,  Sanscrit  is 
a  language  which  is  not  studied  to  that  degree  of  perfection 
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whicli  would  enable  a  student  to  obtain  a  familiarity  with  it. 
In  making  this  observation,  it  is  not  our  intention  to  disparage 
the  erudition  or  the  labour  of  the  learned  translator.  Pro- 
bably his  knowledge  of  the  language  may  be  exceptional ; 
but  when  we  find  for  the  first  time  a  work  hitherto  inacces- 
sible to  the  English  reader  ushered  into  the  presence  of  the 
legal  public  from  one  foreign  language  into  another  by  a 
gentleman  to  whom  both  languages  are  equally  foreign,  we 
are  naturally  led  to  ask,  Have  we  a  guarantee  for  the  cor- 
rectness of  the  translation  ? 

The  translator  says,  "Notwithstanding  my  utmost  en- 
deavours, I  was  unable  to  get  a  printed  copy  of  the  "  Smriti 
Chandrika"  in  Sanscrit  I  was  hence  obliged  to  furnish 
myself  with  several  manuscript  copies  in  Sanscrit  from 
different  quarters,  such  as  Tangore,  Madras,  and  Mysore. 
They  were,  of  course,  found  to  contain  several  clerical  errors, 
and  exhibited  in  some  instances  even  inconsistent  readings. 
I  compared  all  the  copies  together  with  the  assistance  ci 
learned  shastras,  and  prepared  at  first  a  correct  manuscript 
copy,  trying  at  the  same  time  to  rectify  all  that  appeared  to 
me'  to  be  apparent  clerical  errors,  and  adopting  such  of  the 
readings  as  were  found  more  agreeable  to  the  context.' 

We  do  not  see  that  this  statement  of  the  translator  is  of  a 
very  satisfactory  nature.  We  know  not  whether  the  "  clerical 
errors"  and  **  inconsistent  readings  "  have  relation  to  subjects 
important  or  immaterial,  agreeing  or  conflicting  with  the 
authorities  of  the  school  of  which  Davanna  Bhut  was  a 
follower.  We  know  not  who  these  learned  Shastras  are  of 
whose  assistance  the  translator  availed  himself  —  whether 
they  were  acquainted  with  law,  or  wheth^  they  really  under- 
stood Sanscrit,  and  were  competent  to  occupy  a  place  in  a 
committee  convened  for  the  purpose  of  preparing  a  new  copy 
of  the  "  Smriti  Chandrika.''  The  translation  has  not  been 
prepared  from  an  authentic,  genuine,  undoubted  copy,  but  from 
a  copy  compiled  from  '^  several,'*  "  containing  several  clerical 
errors,"  and  "  inconsistent  readings."  We  imagine  that  the 
translator  might  have  easily  saved  himself  from  these  observar 
tions,  liad  he  sought  in  the  Government  collections  of  Madras 
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or  Bengal  for  a  genuine  copy.  And  if  he  had  found  the 
difficcQty  of  reconciling  *' ckrical  errors "  and  "inconsistent 
readings  "  insuperable,  we  think  it  was  the  duty  of  a  candid 
translator  to  insert  in  his  translation  not  only  those  ''  clerical 
errors  "  and  *'  inconsistent  readings,"  in  order  that  the  practi- 
tioner or  the  judge  might  have  an  opportunity  of  deciding 
for  himself  in  what  manner  these  "  clerical  errors  "  and  "  in- 
consistent readings''  ought  to  be  rendered.  The  learned 
translator  has  undertaken  this  task,  and  has  no  doubt 
executed  it  satisfactorily  to  himself.  We  should  have  been 
more  obliged  to  him  had  he  not  saved  us  this  trouble ;  as  it 
is,  we  know  not  what  is  the  authentic  text  of  "  Davanna 
Shut,"*  nor  how  far  the  text  has  been  altered  by  the  industry 
of  the  translator.  We  have  considered  it  our  duty  to  call 
attention  to  this  work  as  we  find  it  difiers  in  so  many  im- 
portant particulars  from  the  "  Mitacshara,"  and  we  are  afraid 
it  will  lead  to  vwrious  innovations  if  the  doctrines  which 
according  to  the  present  translation  of  the  *'  Smriti  Chand- 
rika"  are  genuine,  are  not  minutely  scrutinised. 

We  must  notice  two  other  works,  the  "  Dattaka  Mimansa," 
and  "  Dattaka  Chandrika,''  which  are  devoted  to  the  subject 
of  adoption.  The  former  is  the  production  of  Nanda  Pwi- 
dita,  the  author  of  a  conmientary  on  the  "  Mitacshara."  The 
latter  was  composed  by  Devanna  Bhut,  the  author  of  the 
**  Smriti  Chandrika."  Both  were  translated  by  Mr  Suther- 
land. The  doctrines  of  these  books  vary  in  some  points,  but 
it  is  asserted  in  the  judgment  of  the  High  Court  of  Madras, 
in  the  great  Bamnad  case,  that  ''  where  they  differ,  almost 
all  the  schools  follow  the  *  Dattaka  Chandrika  *  in  preference 
to  the  *  Dattaka  Mimansa.' "  But  see  W,  E.  Macn.  Pref. 
xxiii. ;  Chinteman%  Prel  xxviL  We  may  conclude  that  those 
are  received  as  authorities  on  the  subject  of  adoption 
by  all  the  schools.  It  would,  however,  appear  from  Mr 
Borrodaile^s  prefiwe  to  the  "  Vyavahara  Mayukha,"  that  in 
1827,  the  period  of  the  publication  of  his  translation,  neither 
of  these  works  existed  in  the  original  in  the  Bombay  Presi- 
dency ;  that  in  consequence  of  the  pundits  being  unacquainted 
with  them  they  followed  the  doctrines  of  the  "  Mayukha"  on 
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the  subject  of  adoption.  We  shall  close  our  remarks  on  the 
Hindoo  treatises  on  Hindoo  law  by  a  reference  to  Menu's 
Institutes,  the  great  fountain  of  that  law.  This  celebrated 
book  has  been  translated  by  Sir  W.  Jones,  and  edited 
by  Mr,  afterwards  Sir  Graves  Haughton.  It  is  the  original 
source  of  law,  unfitted,  however,  in  its  entirety  to  be  followed 
at  the  present  day.  Making  due  allowance  for  the  tincture  im- 
parted to  its  legal  doctrines  by  the  religious  element  which  has 
influenced  other  codes  as  well  as  the  Hindoo,  we  consider  that 
its  strict  legal  principles  will,  in  respect  of  justice  and  equity, 
bear  a  favourable  comparison  with  any  other  code  of  laws  of 
eimilar  antiquity. 

We  have  abstained  from  referring  here  to  other  authorities 
which  have  not  been  translated.*  Those  to  which  we  have 
alluded  areoriginal  works  of  Hindoo  authority,  accessible  to  the 
English  reader,  referred  to  daily  in  our  courts,  and  with  the 
exception  of  the  "  Smriti  Chandrika,"  which  is  but  a  recent 
production,  received  as  safe  guides. 

Several  Europeans  have  written  works  of  authority  on  the 
subject  of  EUndoo  law.  In  Bengal,  Sir  Francis  Macnaghten, 
one  of  the  Justices  of  the  Supreme  Court  of  Calcutta,  in  the  year 
1824,  published  a  treatise  entitled  "  Considerations  on  Hindoo 
Law,"  which  exhibited  great  research,  and  a  sincere  desire  to 
arrive  at  a  knowledge  of  its  true  principles.  It  may,  however, 
be  r^arded  more  as  essays  and  notes  than  as  a  com- 
plete treatise  on  the  subject  of  Hindoo  law.  Mr  W.  A. 
Macnaghten,  of  the  Bengal  civil  service,  published  a  treatise 
in  1828,  entitled  the  "  Principles  and  Precedents  of  EUndoo 
Law,"  in  two  vola  This  is  a  production  of  deserved  celebrity ; 
it  points  out  the  distinction  between  the  Bengal,  Benares,  and 
Mithila  schools,  and  has  been  always  held  in  great  estimation. 

Mr  Sutherland,  the  translator  of  the  '^  Dattaka  Mimansa," 
and  the  *^  Dattaka  Chandrika,"  published  a  synopsis  on  the 
subject  of  adoption,  but  it  is  greatly  to  be  lamented  that  that 
gentleman  did  not  employ  his  knowledge  in  composing  an 
original  treatise  on  the  subject 

*  See  an  eiinmention  of  them,  poet,  p.  liz.,  "  Souroee  of  the  Law." 
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Mr  Elberling,  of  the  Danish  Oivil  Service,  hai  pablished 
a  sciccinct,  and  at  the  same  time  ocnniwehensiTe  treatise  on 
Hindoo,  Mahommedan,  and  other  laws  administered  in  India. 
The  part  devoted  to  Hindoo  law  draws  a  clear  distinction  be- 
tween the  Benares  and  Bengal  schools,  and,  if  for  no  other 
reascHi,  for  that  alone,  would  merit  the  attention  of  the  student 

Sir  Thcmias  Strange,  Chief-Justice  of  the  Supreme  Court 
(^  Madras,  was  the  first  English  writer  who  published  an 
original  treatise  on  the  subject  of  Hindoo  law.  If  we  consider 
the  few  sources  to  which  he  had  access,  the  chaos  of  confu- 
sion in  which  the  peculiar  style  of  Hindoo  l^al  writers  en- 
velop their  meaning,  the  few  original  authorities  at  that  time 
translated,  his  own  ignorance  of  the  country  languages,  we 
cumot  but  be  struck  with  admiration  at  the  deamess  and 
perspicuity  which  he  has  succeeded  in  imparting  to  his  work. 
In  the  words  of  a  well-known  writer,  he  found  her  a  cold 
statue,  and  breathed  into  her  life  and  vigour. 

Glad  as  we  are  to  pay  this  tribute  to  the  industry  of 
this  great  writer,  we  have  been  compelled  in  the  course 
of  the  following  work  to  di£fer  in  certain  particulars 
from  his  views,  but  in  expressing  our  own,  we  do  so  with 
diffidence. 

Mr  Justice  Strange,  late  of  the  High  Court  of  Madras,  has 
wwthily  followed  in  his  &ther*s  footstep&  He  is  the  author 
of  a  manual  on  Hindoo  law,  which  was  held  in  the  highest 
reverence  in  the  Madras  Presidency  until  the  amalgamation  of 
theCourta  But  since  then  it  has  declined  in  authority.  We  do 
not  agree  with  those  who  consider  this  work  to  be  of  no  merit 
On  the  contrary,  we  are  of  opinion  that  it  possesses  much.  It 
is  true  it  contains  a  few  errors,  but  these  might  easily  be 
removed  in  a  subsequent  edition.  But  those,  to  which  any 
judge,  whatever  be  his  learning  and  ability  is  liable,  form  no 
grounds  for  the  violation  of  the  rules  of  propriety  or  for  that 
want  of  good  taste  which  has  been  exhibited  in  the  wholesale 
condemnation  of  this  worL  From  Mr  Justice  Strange's  writ- 
ings we  are  led  to  infer  that  he  was  deeply  imbued  with 
the  principles  of  Hindoo  law,  derived  from  their^original 
80uroe>  as  they  would  be  administered  in  a  primeval  state  of 
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Hindoo  society,  uncontaminated  by  the  admixture  of  foreign 
influence,  whether  pretending  to  be  actuated  by  construction 
of  what  the  law  should  be  or  with  reference  to  modem  pro- 
gression. It  is  in  this  spirit,  we  think,  that  the  l^islatore 
intended,  when  securing  to  the  Hindoos  the  enjoyment  of  their 
laws,  that  the  law  should  be  administered.  Doubtless,  in 
many  respects  the  Hindoo  law,  like  other  systems,  is  childish,, 
senseless,  or  purposeless  ;  but  where  these  defects  exist,  refor- 
mation should  come  from  the  Legislature,  not  from  the  Bench. 
When  the  Bench  arrogates  to  itself  the  power  of  setting  aside 
the  law,  we  consider  it  then  assumes  a  jurisdiction  which  was 
not  conferred  upon  it  It  may  be  very  well,  in  objection  to 
Mr  Strangers  views,  to  observe,  they  are  opposed  to  the  existing 
state  of  things.  Such  an  observation  may  be  just,  but  if  the  law 
says  otherwise,  surely  the  writer  who  enunciates  the  law  is  not 
in  error.  The  Legislature  may  be  called  upon  to  interfere,  and 
perhaps  if  the  whole  Hindoo  law  were  placed  in  the  legislative 
crucible  and  recast,  a  more  satis&ctory  result  might  ensue 
than  the  uncertainty  which  exists  at  present  Whatever 
may  havebeen  the  demerits  of  Mr  J.  Strange  and  his  system, 
the  public  have  the  satisfaction  of  knowing  that  the  principles 
of  the  Hindoo  law,  whether  rightly  or  wrongly  enunciated,  had 
a  chance  of  being  uniformly  administered.  But  at  present  the 
public  know  not  upon  what  principles  to  proceed  —change  of 
administration  has  produced  such  a  desire  to  demolish  old 
things  and  to  build  up  new,  that  they  know  not  what  image 
they  are  to  worship. 

After  this  Treatise  had  been  printed  we  received  two  books 
published  last  year,  one  by  Mr  Reginald  Thomson,  Pleader  of 
the  Zillah  Court  of  Tinnevelly,  which  is  based  on  the  plan 
of  Mr  Justice  Strange's  Manual,  and  professing  to  avoid  the 
errors  into  which  he  had  fallen.  The  other  is  entitled  "  A 
Digest  gI  Hindoo  Law,"  from  the  replies  of  the  Shastras  of 
the  Bombay  Presidency,  by  Mr  West  of  the  Bombay  Civil 
Service,  and  Professor  Biihler :  the  latter  a  work  undertaken 
by  authority,  and  one  which  we  have  no  doubt  will  be  found 
extremely  useful. 

It  has  be^  the  custom,  we  may  say  a  time-honoured 
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one,  because  it  is  of  some  antiquity,  to  abuse  the  Pun- 
dits, to  accuse  them  of  corruption,  ignorance,  and  imbecility. 
But  it  will  be  observed  that  few  of  those  who  have  had 
much  intercourse  with  them  indulge  in  their  condemnation. 
The  Pundits  haye  borne  most  patiently  the  abuse  so  often 
heaped  upon  them ;  their  patience,  and  the  circumstance 
of  no  defence  haying  been  put  forward,  might  lead  to 
the  conclusion  that  they  admit  the  justice  of  the  impeach- 
ment. If  they  understood  the  language  of  their  tra- 
ducers  some  ground  might  exist  to  justify  this  opinion ; 
but  as  the  Pundits  understood  no  language  except  their  own 
and  Sanscrit,  they  are  in  a  blissful  state  of  ignorance  of  what  has 
been  said  behind  their  backs.  Lawyers  sometimes  differ  with 
respect  to  the  application  of  the  law  to  the  same  state  of  facts. 
Eyen  judges  disagree  as  well  as  practitioners.  Seasons  are 
sometimes  given  which  are  unsound ;  conflicting  opinions  are 
frequently  offered  upon  similar  subjects.  Would  any  English- 
man be  justified  in  saying,  that  under  all  these  circumstances 
he  could  only  conclude  that  English  barristers  and  English 
judges  were  corrupt,  ignorant,  and  imbecile.  The  Pundit 
has  a  short  question  put  to  him,  either  written  or  verbal,  re- 
quiring him  to  state  the  law  on  the  &cts  set  forth.  His  reply 
is  equally  concise,  and  contains  in  many  cases  reference 
to  his  authority:  perhaps  the  answer  may  be  erroneous. 
Does  an  English  barrister  always  give  a  correct  opinion? 
and  because  the  answer  may  happen  to  be  erroneous,  if  he 
be  neither  ignorant  nor  imbecile,  is  there  sufficient  ground 
to  conclude  that  he  must  be  corrupt  ?  Let  us  test  ourselves 
by  this  standard,  and  we  should  not  stand  so  high  in  our  own 
estimation  as  we  do  at  present.  Amongst  the  thousands  of 
Pundits  who  have  held  office  in  India,  no  doubt  thousands  of 
erroneous  opinions  have  been  given.  If  the  opinions  of  a 
similar  number  of  English  lawyers  were  examined,  would  the 
ratio  of  error  be  less?  We  doubt  it.  It  was  too  much  to  expect 
perfection  from  the  Pundits,  although  we  may  complacently 
conclude  that  we  possess  that  quality  ourselves;  and  much  as 
Ihe  Pundits  have  been  abused,  we  observe  from  the  Bom- 
bay Digest,  that  the  Judges  of  the  High  Court  and  the  Gov- 


Digitized  by  VjOOQIC 


Iri  INTBODUCTION. 

eminent  of  tliat  Presidency  haye  considered  it  desirable  to 
perpetuate  tiieir  opinions^  and  for  that  purpose  consigned  &• 
labour  of  selection  to  men  duly  qualified  for  the  task.  The 
Pundits  were  acquainted  with  Sanscrit^  and  were  able  to  refer 
to  original  sources  of  law,  the  greater  portions  of  which,  for  the 
want  of  translation,  are  inaccessible  to  one  who  is  merely  an 
English  scholar.  Interwoven  as  their  law  is  with  their  religion, 
the  Pundits  would  understand  its  application  more  clearly  and 
more  readily  than  any  one  who  had  but  a  slight  knowledge, 
if  any  at  all,  of  Hindoo  religious  tenets  or  ceremonies.  They 
were,  therefore,  better  qualified  to  give  an  opinion  than  men 
ignorant  of  their  language,  and  unacquainted  with  their  re- 
ligious tenets  and  ceremonies,  whose  knowledge  was  confined 
to  half  a  dozen  books  not  containing  anything  that  had  be^ 
written  upon  the  subject,  submitted  for  their  consideration,  or 
professing  to  clear  up  any  difficulty  that  might  arise.  Among 
the  Pundits,  as  among  every  other  class  of  men,  there  have 
been  some  corrupt,  some  ignorant,  and  some  imbecile;  but 
how  indignant  would  an  "Knglishman  in  India  feel  if  he  were 
informed  that  because  there  were  some  of  his  countiTmen 
corrupt,  ignorant,  and  imbecile,  the  natives  of  the  country 
considered  all  Englishmen  to  be  of  that  stamp.  So  far  from 
considering  the  reproach  cast  upon  the  Pundits  to  be  wdl 
deserved,  we  think  that  it  would  be  better  if  the  Judges  of 
the  High  Courts  of  Madras  and  Calcutta  were  to  advise  their 
respective  governments  to  follow  the  example  of  the  Bombay 
Presidency. 

Since  the  period  when  Sir  Francis  Macnaghten,  Mr  W.  H. 
Macnaghten,  and  Sir  Thomas  Strange  wrote,  the  law  has  under- 
gone such  great  changes  in  the  construction  placed  upon  its 
substantive  parts,  that  the  necessity  for  a  work  treating  of  the 
law  as  understood  at  the  present  day  has  arisen.  Mr  Justice 
Strange's  Manual,  small  as  it  was,  seemed,  in  the  plenitude  of 
its  fame,  to  supply  the  requirements  to  a  limited  extent. 
But  since  the  superstructure  erected  by  Mr  Strange  has  been 
shaken  to  its  foundation,  no  work  calculated  to  meet  the 
requirements  of  the  public  on  a  complete  scale,  bringing 
down  tiie  law  to  the  present  time^  has  been  published.    The 
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author  has,  therefore,  endeavoured  to  compile  a  book  which 
will  set  forth  not  only  the  texts  and  expositions  of  Hindoo 
sages  and  glossators,  but  also  the  construction  placed  upon 
doubtful  texts  byjudges  of  the  Sudr,  Supreme,  and  High  Courts 
of  India,  and  their  Lordships  of  the  Judicial  Committee  of  the 
Privy  Council.  In  making  a  selection  the  task  was  of  course 
very  laborious,  occupying  some  years,  and  on  some  few  points 
he  saw  occasion  to  diflfer  fh)m  opinions  recorded  in  elaborate 
and  well-considered  judgments  of  judges  of  acknowledged 
learning.  Where  he  has  done  so,  he  has  given  his  reasons 
with  deference  and  req)ect,  and  it  will  be  for  tlie  reader 
to  determine  whether  he  has  been  justified  in  the  view 
he  has  taken  or  not  The  author  has  deemed  it  advisable 
to  quote  the  judgments  of  the  High  Courts  and  Privy  Coun- 
cil at  greater  length  than  he  would  have  done  had  he  not 
reason  to  believe  that  the  reports  of  one  presidency  are  not 
usually  in  circulation  in  another.  Students,  moreover,  can- 
not be  expected  to  be  supplied  with  the  reports,  and  many  of 
the  poorer  classes  of  practitioners  in  the  Mofussil  are  unable  to 
procure  them.  The  author  has  had  great  difficulty  to  en- 
counter, in  obtaining  the  reports  of  the  various  Presidencies. 
He  was  under  the  impression  that  he  could  have  had  access  to 
the  reports  of  all  the  Presidencies  down  to  the  present  day  in 
one  or  other  of  the  public  libraries  in  London,  but  he  has 
been  disappointed.  Had  he  been  able  to  consult  the  judgments 
of  the  various  Courts  from  the  earliest  period,  this  work  would 
have  left  his  hands  with  greater  satisfaction  to  himself.  He 
has  confined  himself  in  the  present  compilation  to  the  Law 
of  Inheritance,  and  the  various  subjects  arising  out  of  and 
connected  with  it ;  reserving  for  separate  publication,  at  a  future 
period,  the  Hindoo  Law  of  Contract. 

The  author  has  found  much  difficulty  in  adopting  any  clear 
and  intelligible  or  systematic  principle  in  spelling  Hindoo 
proper  names.  In  no  work  on  Hindoo  law  which  he  has  per- 
used has  he  found  any  uniformity  adopted,  and  almost  aU 
writers  spell  the  same  names  differently.  In  some  instances 
the  author  has  followed  previous  writers,  whilst  in  others,  in 
order  to  convey  the  correct  pronunciation  to  the  student,  he 
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has  adopted  the  orthography  which  the  sound  or  pronunciation 
suggested. 

Before  concluding  these  remarks  he  wishes  to  express  his 
acknowledgments  to  Mr  George  E.  F.  Shadwell  of  the  judicial 
department  of  the  India  office;  and  to  Dr  Hall,  the, learned 
librarian,  and  Mr  George  Miller,  sub-librarian  at  the  East 
India  library,  for  the  courtesy  with  which  they  afforded  hun 
access  to  works  which  were  not  otherwise  procurable. 


6  EssRX  Court,  Tkmplk, 
January  1,  18li8. 
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Sruti  and  Smritl  —The  Hindoos  believe  their  laws,  both 
civil  and  religious,  to  be  founded  on  revelation,  a  portion  of 
which  has  been  preserved,  as  they  believe,  in  the  very  words 
revealed,  and  constitutes  the  Vedas,  and  are  esteemed  by 
them  as  sacred  writ.  They  concern  religion  chiefly,  and 
are  termed  Sruti^  that  which  is  heard  or  revealed,  or  tradi- 
tional law.  Another  portion  is  termed  Smriti  recollection, 
(remembered  law,)  in  contradistinction  to  Sruti^  1  Stra, 
H,  L,  315,  Coleb, ;  Stra,  Man.  H.  L.  %\\  \  Mori  Dig, 
clxxxviii. 

The  Smritis  comprise  forensic  law,  or  the  Dharma  Shastra^ 
and  are  believed  to  be  recorded  in  the  very  words  of  Brahma. 
The  Vedas  contain  but  few  passages  directly  applicable  to 
jurisprudenca 

The  Smritis  or  Dharma  Sliastra  are  the  original  text- 
books of  the  law.  The  law,  civil  and  criminal,  is  to  be  found 
in  the  Smritis.  Although  a  portion  relates  to  religious  obr 
servances,  yet  when  Dharma  Shastra  is  spoken  of,  forensic 
law  is  more  particularly  understood. 

Authorities  of  Hindoo  law. — The  Dharma  Shastra  or 
forensic  law  is  to  be  found  primarily  in  the  institutes  or  col- 
lections (sanhitas),  Smritis  or  text-books  attributed  to  holy 
sages  under  the  assumed  names  of  Menu,  Tajnavalchya, 
Vishnu,  Parasara,  Gvatama,  &c.,  which  are  implicitly  received 
by  Hindoos  as  authentic  works  of  those  personages.  The 
number  of  sages  reputed  to  be  authors  is  great,  varying  from 
eighteen  to  thirty-six,  and  even  more.  On  these,  glosses  and 
commentaries  and  digests  have  been  written,  embracing  the 
whole  system  of  law,  or  portions  thereof.     These  two  latter 
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sources  of  information  are  termed  Vyakhyana  and  Niband- 
hana  Orandha,  Stra.  Man.  H.  L.  eh.  i.  §  2. 

Of  the  institutes,  those  of  Menu  are  of  the  highest  authority, 
and  earliest  in  date.  As  we  have  seen,  the  work  has  been  trans- 
lated hySir  W.  Jones  and  Mr,  afterwards  Sir  Graves  Haugkten, 
Introduction  xiv.  The  other  Smritis  resemble  that  of  Menu 
in  form  and  doctrine,  but  none  are  now  entire  save  Menus 
work.  Menu  is  the  authority  for  the  earliest  age,  or  the  Kriii 
Yuga^  and  each  of  the  other  Yugas  has  its  appropriate  Smriti. 
Mr  Strange^  ch.  i.  §  3,  says,  **  Usage  has,  however,  interfered 
with  the  precepts  of  the  Smritis^  and  time  has  rendered  their 
language  obscure."  Hence  the  commentaries  and  digests  are 
now  looked  to  as  the  true  expositories  of  the  law. 

Five  schools  of  law. — These  commentaries  have  given 
rise  to  the  five  schools  of  law  now  prevalent  in  India,  in  con- 
sequence of  the  preference  given  to  each.  As  we  have  seen 
in  the  introduction  to  this  work,  these  schools  are  the  Gkuda 
or  Bengal,  the  Midhila  (Mithila)  or  that  of  North  Behar,  that 
of  Benares  administered  in  Calcutta,  the  Mahratta  law,  (Bom- 
bay,) the  Dravada,  (Deccan  or  Madras,)  to  which  may  be 
added  that  of  Canara  and  Malabar,  Macnaghten,  Strange^ 
Strange,  J,,  Morley's  Introduction. 

DiPFFBRENCE  IN  THE  SCHOOLS. — Thcsc  schools  differ  but 
little  from  each  other,  with  the  exception  of  Bengal,  where, 
upon  inheritance,  the  law  varies  from  the  other  schools,  1 
Mori  Dig.  clxxxix.-cxci. ;  Stra.  Man.  H.  L,  ch,  i.  §  4. 

Mr  J.  Strange,  Man,  H.  j&.,  §  6,  says,  "  The  school  of 
Benares  is  the  foundation  of  the  Midhila,  Mahratta,  and 
Dravada  schools."  Thus  the  interpreters  of  the  law  are 
ranged  under  two  great  divisions — that  of  Bengal  and  that 
of  Benares.  In  the  Bengal  school  the  letter  of  the  law  is 
modified  by  inferential  reasonings,  while  in  the  Benares 
school  the  text  is  more  closely  followed. 

Mr  Morley,  1  Dig.  clxxxix.,  says.  It  would  be  almost  im- 
possible to  define  with  accuracy  the  limits  of  these  several 
schools,  nor  indeed  is  there  that  distinction  between  them 
which  some  suppose.  The  Bengal,  it  is  true,  stands  nearly 
alone,  particularly  with  regard  to  the  law  of  inheritance,  in 
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which  there  is  a  wide  difference  in  doctrine  between  the 
northern  and  other  schools,  the  latter  receiving  some  treatises 
in  common  which  are  totally  rejected  by  the  Gkiuriya  lawyers. 
The  Bengal  school  assimilates  in  some  respects  with  that  of 
Mithila — ^inheritance,  however,  being  still  excepted. 

Looking  to  west  and  south  of  India,  the  main  distinction 
between  the  Benares,  Mahratta,  and  Dravada  schools  is  in 
fact  rather  a  preference  shown  by  each  respectively  for  some 
particular  work  as  their  authority  of  law,  than  any  real  or  im- 
portant difference  of  doctrine. 

In  all  western  and  southern  schools  the  prevailing  anthority 
is  the  almost  umverBak  Mitac8ha7xi ;  and  although  the  Mah- 
rattas  may  prefer  the  Mayukha  to  the  Madhaviya^  and  the 
contrary  may  be  the  case  in  the  Kamata  country,  whilst  in 
other  districts  other  treatises  are  referred  to;  still  the  law 
itself,  even  in  regard  to  inheritance,  is  essentially  the  same 
throughout  southern  India.  We  have  referred  in  the  intro- 
duction to  the  extent  and  situation  of  the  districts  where  the 
doctrines  of  the  several  schools  are  current.  We  shall  here 
more  particularly  define  the  limits  of  those  schools ;  having 
endeavoured  to  delineate  them  with  as  much  accuracy  as 
practicable  in  the  map  prefixed  to  this  work,  which  may 
be  found  useful,  and  will  no  doubt  serve  all  ordinary  pur- 
poses. 

The  Qauriya  or  Bengal  school  of  law  prevails  over  the  pro- 
vince of  Bengal  proper,  and  is  co-extensive  with  the  Bengali 
language. 

The  Mithila  school  iocludes  North  Behar  or  Tirhoot. 

The  Benares  school  prevails  in  the  city  and  province  of 
that  name,  and  is  the  school  of  Middle  India.  The  doctrine 
of  this  school  is  current  in  Orissa,  and  extends  from  Midna- 
4)ore  to  the  mouth  of  the  Hooghly,  and  thence  to  Cicacole. 

The  Maharashtra  school  governs  the  law  in  the  Mahratta 
country.  The  south  limit  of  that  country  passes  from  Groa 
through  Kolapoore,  and  Bidr  to  Chandra ;  the  eastern  line 
follows  the  Warda  river  to  the  Injadri  or  Satpoora  Hills 
soufli  of  the  Nerbudda,  and  which  form  its  northern  limit  as 
fer  west  as  Nandod,    The  western  boundary  may  be  marked 
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by  a  line  drawn  from  Nandod  to  Daman,  and  thenoe  along 
the  eea-coast  to  Goa.  The  Maharashtra  school  prevails  wher- 
ever the  Mahratta  language  is  spoken  by  the  natives. 

The  Dravada  school  consists  of  the  whole  of  the  southern 
portion  of  the  Peninsula,  but  it  may  be  subdivided  into  three 
districts,  in  each  of  which  some  particular  law  treatises  have 
more  weight  than  others  ;  these  districts  are,  Dravada,  Kama- 
taka,  Andhra.  Dravada  proper  is  the  country  where  Tamil 
is  spoken,  and  occupies  the  extreme  south  of  the  Peninsula, 
its  boundaries  may  be  traced  by  a  line  drawn  from  Pulicat  to 
the  Ghats,  between  Pulicat  and  Bangalore,  and  then  follow- 
ing the  Ghats  westward,  and  along  Hke  boundary  between 
Malabar  and  Kanara  to  the  sea,  including  Malabar.  The 
Kamataka  is  bounded  on  the  west  by  the  sea  coast  as  far  as 
Goa,  thence  by  the  Western  Ghats  up  to  Kolapur ;  to  the 
north  by  a  line  from  Kolapur  to  Bidr,  and  on  the  east  by  a 
line  from  Bidr  through  Adoni,  Anandpur,  and  Nandidrug,  to 
the  Ghats  between  Pulicat  and  Bangalore  ;  here  the  Kama- 
taka  language  is  spokea  The  third  district,  Andhra,  where 
the  Telinga  or  Telugu  is  spoken,  extends  from  the  boundary 
line  last  mentioned,  and  which,  prolonged  to  Chandra,  will 
form  its  western  limit ;  on  the  north,  it  is  bounded  indistinctly 
by  a  line  running  eastward  to  Sohunpur,  or  the  Mahanaddi 
river,  and  on  the  east  by  a  line  drawn  from  Sohimpur  to  Cica- 
cole,  and  thence  to  Pulicat,  where  the  Tamil  country  begins. 

These  are  the  limits  of  the  various  schools  of  law,  as  far  as 
they  can  be  approximately  defined. 

Hindoo  Law  Books. — The  Dharma  Shasira  may  be  di- 
vided into  three  classes — 

1.  The  Smriti,  or  text-books,  which  are  the  foundation  of  all 
Hindoo  law,  and  which  are  attributed  to  various  rishis,  or 
sages,  who  are  supposed  to  have  been  inspired.  They  are  all, 
with  slight  variations  in  form  and  doctrine,  the  same  with 
the  Institutes  of  Menu. 

2.  The  Vyahhyana,  or  glosses  and  commentaries  on  these 
Smriiis,  many  of  which  partake  of  the  nature  of  digests. 

3.  The  Nibandhana  Granda,  or  digests  properly  so  called, 
either  of  the  whole  body  of  the  law,  or  of  particular  portions 
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thereof  collected  from  the  text-books  and  their  commenta- 
tors. 

Those  works  by  European  authors,  may  be  added.  We 
have  already  referred  to  them  in  the  "  Introduction." 

The  SmriH  text-books,  institutes,  or  collections  attributed 
to  various  rishis,  are  all  divided  into  three  kandas,  or  sections ; 
the  first,  Achara,  treating  of  religious  ceremonies  and  daily 
observances ;  the  second,  VyavaJiara,  of  law  and  the  adminis- 
tration of  justice;  and  the  third,  Prayaschittay  relating  to 
penance  and  expiation. 

Those  books  are  all  venerated  by  the  Hindoos  as  next  in 
sanctity  to  the  Veda* themselves,* 

The  Manava  Dharma  Shasira^  or  Institutes  of  Menu^  the 
highest  authority  of  memorial  law,  is  universally  allowed  by 
the  Hindoos,  not  only  to  be  the  oldest  work,  but  also  the  most 
holy  after  the  Yedas ;  and  as  in  addition  to  this,  the  other 
text-books  are,  as  it  were,  formed  on  the  same  model,  it  may 
be  fairly  considered  as  the  basis  of  the  whole  present  system 
of  Hindoo  jurisprudence.  This  work,  as  we  have  already  said, 
has  been  translated  by  Sir  W.  Jones,  Sir  Graves  Eaugkten^ 
and  an  anonymous  writer,  and  in  French  by  M.  Loiseleur 
Deshngchamps.  These  vary  very  little.  They  are  all  accord- 
ing to  the  glo8$  of  KoolooJca  Bhatta. 

Atri,  the  second  writer  of  a  text-book,  according  to  Yajna- 
vcdchya,  but  who  is  not  mentioned  in  the  Padina  Purana, 
composed  a  law  treatise  in  verse,  which  is  extant.  Vishnu  is 
also  said  to  have  written  an  excellent  treatise  in  verse,  and 
Harita  one  in  prose.  The  Yajnavalchya  Dharma  Shastra 
(or  Institutes  of  Yajnavalchya)  comprises  three  booka 

Colebrooke,  Dig.  Pre/,  xvi.  et  seq.  2d  Ed.,  enumerates  other 
SmriUs,  viz. : — 

The  Institutes  of  Usanas  in  verse. 

A  short  Treatise  by  Angiras. 

A  short  Tract  by  Yama. 

*  It  must  be  obseired  that  many  SmritU  are  quoted  by  legal  writers,  which 
are  no  longer  extant.  It  is  said  to  be  the  opinion  of  the  Brahmins  that^  with 
the  exception  of  Menu^  the  entire  work  of  no  one  of  those  sages  has  come  down 
to  the  present  time,  Col.  Dig.  yol.  i  p.  454,  Mori.  Dig.  oxciv. 
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A  work  in  prose  by  Apastamba. 

A  metrical  abridgment  of  the  Institutes  o/Samvarta. 

A  Treatise  by  Katyayana. 

An  abridgment  of  the  Institute  of  Vrihaspati, 

A  work  by  Parasara. 

Some  works  connected  with  law  by  Vyasa,  the  reputed 
author  of  the  Puranas. 

The  joint  work  of  Sankha  and  Likhita. 

A  Treatise  in  verse  by  Dakalia. 

A  Treatise  in  prose  by  Gautama, 

An  abridgment  in  verse  on  penance  and  expiation  by  Sata- 
tapa. 

A  work  in  prose  mixed  with  verse  by  Vamhta, 

Mr  Morley  says,  that  the  Smritia  are  mostly  of  small  ex- 
tent, relating  to  observances  and  ceremonies,  and  only  inci- 
dentally touching  upon  law.  The  Smritia  which  are  received 
in  common  by  all  the  schools,  are  no  longer  ^/laZ  authorities. 
Vrihaspati  says,  "  A  decision  must  not  be  made  by  having 
recourse  to  the  letter  of  written  codes,  since,  if  no  decision 
were  made  according  to  the  reason  of  the  law,  (or  immemorial 
usage,)  there  might  be  a  failure  of  justice,"  2  Coleh.  Dig.  128, 
2d  Ed.  The  Manava  DTvarma  Shastra  itself  is  indeed  now 
regarded  as  a  work  to  be  respected  rather  than  in  modern 
times  to  be  implicity  followed,  1  Stra,  H,  L.  Pre/,  xiii.  For 
final  authority,  then,  in  deciding  questions  of  law,  recourse 
must  be  had  to  the  commentaries  and  digests,  Morh  Dig,  ccL 

Commentaries. — The  commentaries  which  form  the  second 
great  authority  of  Hindoo  law,  some  are  merely  explanatory 
of  the  text,  while  others  are  regarded  as  final  authorities ;  and 
these  latter,  together  with  the  Digests,  the  third  class  of  law 
books,  are  the  immediate  authorities  for  the  opinions  of  lawyers 
in  the  respective  schools  where  the  doctrines  they  uphold  may 
prevail,  Mori.  Dig.  ccL  Many  of  the  commentaries  on  the 
SmritiSf  those  for  instance  on  Menu's  Institutes,  which  are 
merely  explanatory  of  the  text — are  not  considered  to  be  final 
authorities  any  more  than  the  Smritis  themselves ;  but  others 
again,  which  by  the  introduction  of  quotations  firom*  other 
writers,  and  by  interpreting  and  enlarging  on  the  meaning  of 
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the  author,  partake  so  far  of  the  nature  of  general  Digests  are 
referred  to  for  the  finoH  decision  of  questions.  The  Mitac- 
ahara  is  a  remarkable  instance  of  this,  since,  though  pro- 
fessedly a  commentary  on  the  Smriti  of  Yajnavalchyay  it  is 
consulted  as  a  final  authority  over  the  whole  of  India,  Bengal 
alone  excepted. 

The  Masvava  Dharma  Shastra  has  been  the  subject  of 
several  commentaries.  Amongst  these  the  most  celebrated 
are  by  Midhatithiy  son  of  Virasvami  BhaUa  ;  the  comment 
by  Gomnda  Baja  ;  another  by  Dharanidhara  ;  the  famous 
gloss  of  Koolooka  Bhatia,  entitled  ManvartJux  Mooktavcdi, 
It  is  a  commentary  on  Menu,  and  is  held  in  the  highest  repute 
of  any. 

In  addition  to  these,  M.  Deslongchamps  mentions,  that  in 
preparing  his  edition  of  the  Institutes,  he  made  use  of  one  by 
Baghavananday  entitled  Manvarta  Chandrika,  which  he 
states  to  be,  in  many  instances,  more  precise  and  clear  than 
Koolooka.  Bhagurt  is  also  said  to  have  written  a  com- 
mentary on  the  Manava  Dharma  Shastra,  Steele  mentions 
two  other  glosses  on  Menu,  as  known  among  the  Mahrattas — 
the  Madhava,  by  Sayanacharya,  which  is  stated  to  be  of 
general  authority,  especially  in  the  Camatic  ;  and  the  Nanda- 
rajkrUy  by  Natidaraja.  Colebrooke  mentions  another  com- 
mentary on  Menu,  Mori  Dig.  cciii.  These  are  all  merely 
explanatory  of  the  text,  and  must  not  be  considered  as  final 
authorities.  The  commentary  on  the  Institutes  of  Vishnu, 
entitled,  Vaijayanti,  written  by  Nanda  Pandita.  The 
copious  gloss  of  Aparaka  is  supposed  to  be  the  most 
ancient  commentary  on  the  Institutes  of  Yajnavalchya,  and 
to  be  therefore  earlier  than  the  more  celebrated  comment 
on  the  same  text.  The  MitacsJiara  of  ViJnanesuMxra  is, 
as  we  have  observed,  a  gloss  on  Yajnavalchya  Dharma 
Shastra.  It  abounds  with  apposite  quotations  from  other 
legislators,  and  espositions  of  those  quotations,  as  well  as  of 
the  text  which  it  professes  to  illustrate.  Vignyaneswara  follows 
the  arrangement  of  Yajnavalchya  Dharma  Shastra.  It  is 
divided  into  three  parts,  or  kandas — ^viz.,  the  Achara  Kanda, 
which  treats  of  social  and  religious  duties ;  the  Vyavahara 
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Kanda^  which  treats  of  jurisprudence,  or  the  laws  of  the 
people,  that  is,  of  private  contests  and  administrative  law ;  and 
the  Prayaschiita  Kanda,  which  treats  of  penance,  devotion, 
and  purification. 

The  Mitacshara  is  one  of  the  greatest,  and  if  we  take  into 
consideration  the  extent  of  its  influence,  the  greatest  of  all 
the  Hindoo  law  authorities,  for  it  is  received,  as  Colebrooke 
observes,  in  all  the  schools  of  Hindoo  law,  from  Benares  to 
the  southern  extremity  of  the  Peninsula,  as  the  chief  ground- 
work of  the  doctrines  which  they  follow,  and  as  an  authority 
from  which  they  rarely  dissent,  Mori  Dig,  cciv. 

The  works  of  other  eminent  writers  have,  concurrently  with 
the  Mitacshara,  considerable  weight  in  the  schools  of  law, 
which  have  respectively  adopted  them,  as  the  Smriti  Chand- 
rika  in  the  south  of  India.  This  is  a  treatise  on  judicature, 
by  Devanna  Bhut,  and  is  a  work  which  Colebrooke  considers 
of  uncommon  excellence.  It  is  an  especial  authority  in  the 
Madras  school,  and  stands  next  in  estimation  to  the  Mitac- 
shara. It  differs,  however,  in  some  few  points  from  the 
doctrines  of  that  work.  Mr  T,  Kristnasatvmy  Iyer  has  re- 
cently published  what  professes  to  be  a  translation  of  it. 
See  Introduction,  p.  xi. 

The  Vivada  Chintamani,  recently  translated  by  Mr  Pros- 
sonas  Coomar  Tagore  ;  the  Batnacara  and  Vivada  Chandra 
are  authorities  in  Mithila. 

The  Viramitrodaya  and  KamcHakara  in  Benares. 

The  Vyavahara  Mayukha  in  the  Mahratta  country. 

All,  however,  agree  in  deferring  to  the  Mitacshara,  in 
frequently  appealing  to  its  text ;  and  in  rarely,  and  at  the 
same  time,  modestly  dissenting,  from  its  doctrines  on  particular 
questions,  Colebrooke,  Mori  Dig,  cciv. 

The  Mitacshara  must  then  be  considered  as  the  main 
auth(yrity  for  all  the  schools  of  law,  toith  the  sole  exception  of 
that  of  Bengal, 

As  the  Mitacshara  is  a  commentary  on  Yajnavalchya,  so 
the  Mitacshara  has  in  its  turn  been  commented  upon  by 
others.  Colebrooke  refers  to  four,  and  describes  two  ;  one  the 
Svbodhini,  by  Visvesvara  Bhaita,  and  the  other  by  Balaam 
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Bhatta.  The  former  is  a  collection  of  notes  illustrating  the 
obscure  passages  concisely  but  perspicuously.  The  latter  is 
a  running  comment  expounding  the  original  word  by  word. 
The  author  follows  the  Suhodhini  as  far  as  it  extends,  Mori. 
Dig.  ccv. 

Nanda  Pandita  is  mentioned  by  Mr  Sutherland  as  the 
author  of  a  commentary  on  the  Mitacshara^  entitled  PrcUitak- 
shara,  Sutherland  on  "  Adoptions/'  pref.  p.  2. 

Various  editions  of  the  Mitacshara  have  been  published. 
The  sixth  chapter,  which  treats  of  inheritance,  has  been 
translated  by  Colebrooke,  with  notes  and  glosses  from  his  own 
pen. 

In  addition  to  the  commentaries  already  referred  to,  there  are 
others  by  Devabodha  and  Visvarupay  and  by  Sulapani,  en- 
titled DipakaUka,  in  repute  in  the  Gkiuriya  school 

Yama's  text-book  in  verse  has  been  illustrated  by  Koolooka 
Bhatta,  the  author  of  the  gloss  on  Manava  Dharma  Shastra. 

Nanda  Pandita  wrote  a  comment  on  the  Parasara  Smriti, 

The  Madhaviya  of  Vidyaranyasvami,  named  after  Mad- 
hava  Acharya,  the  brother  of  its  author,  is  an  authority  in 
the  southern  schools,  but  especially  in  the  Kamataka.  It  is, 
in  fact,  a  digest  of  the  law  prevalent  in  the  southern  portion 
of  the  Peninsula.  Vidyaranyasvami  was  the  virtual  founder 
of  the  Vidyanagara  empire,  and  his  work  became  the  standard 
of  its  law.     It  is  of  some  authority  in  the  Benares  school. 

OauiamoLS  text-book  was  commented  on  by  Haradattor 
charya,  who  resided  in  Dravada.  His  work  is  called  Mitac- 
shara,  but  must  not  be  confounded  with  VijnanesvMras.  The 
Varadarajya  by  Varadaraja,  is  a  general  digest,  but  it  may 
be  placed  among  the  commentaries,  since  it  is  framed  on  the 
Narada  Smriti,  It  is  of  authority  in  the  southern  schools, 
especially  in  Dravada. 

There  is  another  commentary  entitled,  Chatur  Vinsati 
Smriti  Vyokhya, 

The  Smriti  Ghandrikay  already  referred  to  as  a  Mithila 
authority,  is  an  authority  in  the  Madras  school,  and  has  stood 
next  in  estimation  to  the  Mitacshara,  It  differs,  however,  in 
doctrine  from  the  Mitacshara  in  some  few  points. 
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The  Saraswattee  Vtlasay  by  Prathapa  Roothroodoo.  The 
Vyavahara  Mayukha,  by  Neelakantha,  translated  by  M7'  Bar- 
rodaile^  is  an  especial  authority  among  the  Mahrattas.  The 
Madhaveum,  the  Mitacshara,  and  the  Smriti  Chandrika  are 
five  works  which  are  accounted  of  paramount  authority,  and 
are  referred  to  as  Puncha  Cfrandhiy  or  five  books^  Stra,  Man. 
E,  L.  ch.  i.  §  5. 

Digests,  or  NibandJiana  Orantha  are  the  third  chief 
authority  of  Hindoo  law. 

They  are  either  genei*al,  or  are  confined  to  separate  or  dis- 
tinct subjects  of  law,  and  consist  of  texts  taken  from  the 
Smritis  with  explanatory  glosses  reconciling  their  apparent 
contradictions,  1  Mori.  Dig.  ccviii. 

For  the  following  summary  of  the  digests,  as  indeed  the 
preceding  account  of  the  original  sources  of  the  law,  and  the 
various  commentaries  upon  them,  the  author  is  indebted  to 
Mr  Morleyy  who,  in  his  Introduction  to  the  first  volume  of 
his  Digest,  enters  very  fully  into  this  branch  of  his  subject. 

Mr  Morley  adds,  Several  of  them,  in  common  with  several 
of  the  glosses  and  conmientaries  above  mentioned,  are  of  less 
authority  than  others,  and  in  many  cases  their  names  even  may 
not  often  be  heard  in  an  Indian  court  of  justice. 

The  Dharma  Ratna  of  Jim.  Vahana  is  a  digest  of  the  law 
according  to  the  Guariya  school.  The  chapter  on  inheritance, 
the  celebrated  Daya  Bhaga,  is  the  standard  authority  of  the 
law  in  Bengal.  It  is  on  almost  every  disputed  point  opposed 
to  the  Miiacshara,  and  it  is  indeed  on  this  very  branch  of  the 
law — viz.,  inheritance — ^that  we  find  the  greatest  difference  in 
doctrine  in  the  various  schoola 

Colebrooke  translated  Jim.  Fahana's  chapter  on  inherit- 
ance as  well  as  that  of  the  Miiacshara,  with  notes  and  com- 
ments. 

The  earliest  commentary  upon  the  Daya  Bhaga  is  that  of 
Srinatha  Acharya  Chvdamani.  The  next  is  that  of  Achyuta 
Chakravarti,  (author  also  of  a  commentary  of  the  Stradha 
Viveka :)  it  cites  firequently  the  gloss  of  Chvdamani^  and  is 
quoted  by  Mahemnira. 

The  commentary  by  Srikrislna  Tarkalankara  is  the  most 
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celebrated  of  all  the  treatises  on  the  text  of  Daya  Bhaga. 
Another  gloss  bears  the  name  of  Eaghunandana,  Bamanatha 
Vidya  Va/chespati  has  also  written  a  commentary  on  the 
Daya  Bhaga,,  Srikristna  Tarkalanchara  has  written  an 
epitome  of  the  law  of  inheritance,  entitled  Daya  Krama  San- 
graJuL    This  has  been  translated  by  Mr  Wynch. 

The  Smriti  Tatioa  of  Baghunandana  Va/ndyaghaiiya^  the 
greatest  authority  of  law  in  the  Guariya  school,  is  a  complete 
digest  of  twenty-seven  volmnes.  This  great  writer  is  often 
cited  as  Smarta  Bhattacharya. 

The  Daya  Tatioa,  or  that  portion  of  the  Smriti  Tatwa  of 
Bhaghunarukuia,  which  relates  to  inheritance,  is  highly 
spoken  of  by  Colebrooke. 

Kashirama  has  written  a  commentary  on  the  Daya 
Tatwa. 

The  Daya  Bahasya,  or  Smriti  Batnavali,  by  Bamatha 
Vidya,  is  of  considerable  authority  in  some  districts  of  Ben- 
gal. It  differs  from  Jim.  Vahana  and  Baghunandana,  and 
this  tends  to  create  uncertainty. 

Dvaita  Nimaya  of  Vachespati  BhaUoxiharya,  a  treatise  on 
general  law,  and  the  Daya  Nimaya  of  the  same  author, 
which  treats  of  inheritance,  being  little  more  than  an  abridg- 
ment of  the  Daya  Bhaga  and  Daya  Tattva,  are  also  Bengal 
authorities. 

Kesava  Misra,  a  native  of  Mithila,  is  the  author  of  the 
Chhandoga  Parisishta  and  the  Dvaita  Parisishta  ;  the  former, 
together  with  its  conmientary,  the  Parisishta  Prakarn,  are 
works  of  great  authority,  and  treat  of  the  duties  of  priests ; 
the  latter  is  a  more  general  treatise. 

MiTHnjL. — The  Vivida  Batnakara,  a  general  digest,  com- 
piled under  the  general  superintendence  of  Chandestvara, 
Minister  of  Harasinhadeva,  King  of  Mithila.  The  Vivida 
Chintamani,  the  Vyavohara  Chintamxmi,  and  the  other  works 
of  Vachespati  Misra,  are  all  considered  of  great  authority  in 
Mithila ;  as  are  also  the  Vivada  Chandra  and  other  treatises 
by  the  learned  Lady  Lachimadevi,  who  wrote  under  the 
name  of  her  nephew,  Misaru  Misra.  Sri  Karacharya  and 
his  son,  Srtnathacharya,  were  also  celebrated  in  the  Mithila 
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school  of  law ;  the  former  wrote  a  treatise  on  inheritance ; 
the  latter,  the  Acharya  Chandrika,  a  text  on  the  duties  of 
the  fourth  class. 

The  Smritisara,  or  Smrityarihasaray  by  Sridharacharya,  a 
treatise  on  religious  duties,  but  mentioning  civil  matters  in- 
cidentally, is  according  to  the  Mithila  school ;  it  quotes  the 
Pradipa,  Kalpadrvma^  and  Kalpalata^  works  otherwise  un- 
known. 

There  seem  to  be  several  Smritisaras,  Sir  W.  Mcumaugh- 
ten  mentions  one  by  Harinathopadhyaya,  which  is  of  autho- 
rity in  Mithila.  There  is  another  by  Yadavendra.  The 
Smriti  Samuchchaya^  or  Smriti  Sara  Samuchchaya,  is  also 
a  Mithila  authority,  and  is  known  among  the  Mahrattaa 

The  Madana  Parijata,  a  treatise  on  civil  and  religious 
duties,  by  Visvesvara  Bkatfa,  but  containing  a  chapter  on 
inheritance,  is  a  Mithila  work,  and  prevails  also  among  the 
Mahrattas ;  it  quotes  the  Sapararka,  the  Smriti  Cha7idrika, 
and  the  Eemadri,  The  work  was  composed  by  order  of 
Madana  Pala,  and  is  sometimes  cited  in  his  name.  Sir  W, 
Macnaughien  calls  the  author  Madano  Padhyaya.  Sulapani 
wrote  a  treatise  on  penance  and  expiation,  which  is  an  autho- 
rity in  Bengal  and  Mithila. 

The  Viramitrodaya  of  Mitra  Misra  is  a  treatise  on  Vyava- 
hara  in  general,  according  to  the  doctrines  of  the  Benares 
school,  and  systematically  examines  and  refutes  the  opinion  of 
Jim,  VaJiana  and  Baghunandana.  The  Vivada  Tandava 
of  Kamalakara,  younger  brother  of  Dinahara  Bkattd,  and 
son  of  Bamakristna  Bhatta^  defends  the  doctrines  of  Vigny- 
aneswara  in  opposition  to  the  writers  of  the  Gauriya  school. 

The  Nirnaya  Sindhu  is  of  authority  at  Benm*es  and  with 
the  Mahrattas.  It  is  by  Kamalakara,  It  treats  of  rites  and 
ceremonies,  touching  incidentally  only  on  questions  of  a  legal 
nature. 

Neither  Mitra  Misra  nor  Kamalakara  differ  from  the 
Mitacshara  on  any  important  point. 

Mahratta  School. — The  Vyavahara  Maynkha  of  Neela- 
kantha  is  the  greatest  authority,  after  the  Mitacshara  in  this 
school,  and  is  one  of  the  twelve  treatises  by  the  same  author, 
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all  bearing  the  title  of  Mayuhha^  and  treating  of  religious 
duties,  penance,  and  expiation.  The  Mayukhaa  are  desig- 
nated collectively  the  Bhagavat  Bhaskara,  The  Vyavahcxra 
Mayukha^  which  is  the  sixth  in  the  list,  is  devoted  exclusively 
to  law  and  justice,  and  is  a  general  digest  and  collection  of 
texts.  Mr  Borrodatle,  as  we  before  observed,  has  translated 
this  work,  to  which  he  has  added  notes  referring  to  passages 
on  other  works  on  Hindoo  law. 

The  Smriti  Kustttbha^  by  Anandee  Deva  KasHcar.  It  is 
one  of  twelve  works  bearing  the  title  of  Kuatvbha,  all  of 
which  are  to  be  met  with  at  Benares ;  it  is  known  at  Poonah, 
and  treats  of  Achara^  Vyavahara^  and  Prayaschitta. 

The  Hemadri,  by  Hemadri  Bhatta  Kasikar,  is  of  authority 
in  Bombay. 

So  is  the  Dyot,  by  Gaga  Bhatta  Kasikar.  It  consists  of 
twelve  divisions,  and  treats  of  all  subjects. 

The  Purmram  Pruiap  is  a  general  digest. 

The  Prtthi  Ghandroa  is  also  a  general  digest  of  A  cJiara, 
Vyavahara,  and  Prayaschitta,  The  Vyavahara  Sakar,  by 
Nagojee  Bhatta,  is  a  work  of  general  authority. 

The  Sar  Sangraha  is  a  work  treating  of  Prayaschitta 
Smarta,  VyavaJiara,  &c. 

The  Madana  Batna,  by  Madana  Singh,  is  a  treatise  on 
Achara,  VyavaJuira,  and  Prayaschitta,  of  notoriety. 

The  Achararchja,  by  Sunkur  Bhatta  Kasikar,  is  a  work  on 
Achara  and  VyavaJiara,  of  general  notoriety. 

The  Surasvaii  Vilasi,  a  general  digest,  is  one  of  the  chief 
authorities,  after  the  Mitacshara,  iu  the  whole  of  the  southern 
portion  of  India.  It  was  the  standard  law-book  in  the  entire 
Andhra  country,  and  is  still  of  authority  to  the  northward  of 
the  Pennar,  where  many  customs  exist,  especially  regarding 
land,  which  are  derived  from  it.  But  even  there  the  Mitac- 
shara is  of  paramount  authority. 

The  Smriti  Chandrika  we  have  already  referred  to.  It  is 
an  authority  in  the  Dravada  school,  and  is,  as  well  as  the 
preceding  work,  of  authority  in  the  Andhra  country. 

The  Dharesvariya  is  a  general  digest,  and  is  an  authority 
in  the  south. 
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Adoption.— The  Dattaka  Mimansa  of  Nanda  Pandaia 
(whose  other  works  we  have  already  alluded  to)  is  upon  ihe 
subject  of  adoption. 

The  Dattaka  Ckandrika  is  also  on  adoption.  It  is  of  great 
and  general  authority,  and  is  supposed  to  be  the  basis  of 
Nanda  Pandiia's  work.  The  Miniansa  and  Chandrika  have 
been  translated  by  Mr  SutJierland.  M,  Orianne  has  translated 
the  latter  into  French. 

Mr  EUis^  on  the  Law  Books  of  India  (pp.  21, 22),  mentions 
works  bearing  the  same  names  by  other  authors,  as  well  as 
works  bearing  different  titles,  as  general  digests  of  the  law  of 
adoption. 

On  the  law  of  adoption  there  is  little  difference  in  the  several 
schools.  The  Mimansa  and  Chandrika  are  greatly  respected 
all  over  India.  Where  they  differ,  the  doctrine  of  the  latter 
is  adhered  to  in  Bengal  and  in  Southern  India,  while  the 
former  is  relied  on  in  the  Mithila  and  Benares  schools,  (2 
Marl  Dig.  ccxxi. ;  2  Mad,  H.  C.  R.  214 ;)  Sir  C.  Scotland, 
C.  J.  says,  nearly  all  the  schools  follow  the  latter  in  preference 
to  the  former,  where  they  differ,  see^po«^,  p.  19. 

Helayudha  composed  the  Nyaya  Sarvesiva,  the  Brahmana 
Sarvaswa  and  Pandita  Sarvasvxiy  and  other  tracts  on  the 
administration  of  justice  and  duties  of  caste. 

Lakshmidhara  wrote  a  treatise  on  the  administration  of 
justice,  and  also  a  digest  called  Kalpataru.  Narasinha,  son  of 
Bamachandra  wrote  the  Oovindamava  and  other  law  tracts. 

Jitendriya  is  cited  in  Mitacshara  and  by  Jagannatha  Tar- 
kapanchanojna. 

The  Vivadamava  Setu,  the  Vivada  Saramava,  and 
the  Vivada  Bhangamava  of  Jagannatha  Tarkapanchanana 
translated  by  Colebrooke,  and  commonly  cited  as  the  Digest, 
have  been  compiled  since  the  establishment  of  the  British  in 
India  under  the  auspices  of  Warren  Hastings  and  Sir  William 
Jones. 

These  three  digests  arc  commented  upon  and  described  by 
Mr  Morley,  1  Dig.  ccxvii.-ccxxi. 

We  may  refer  to  the  Vyavesiharatnamala  by  Sn  Lakshmi 
Narayana  Nyayalatikara.    It  is  a  catechism  in  the  vcniacular 
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of  Bengal  The  principles  advanced  are  supported  by  quota- 
tions in  Sanscrit  from  works  of  authority.  It  contains  a 
sacdnct  view  of  the  law  of  inheritance  according  to  the 
doctrines  of  c/tm.  Vdhana  contrasted  with  those  of  the  Mitac-' 
sharoy  together  with  a  short  treatise  on  Adoption. 

Mr  Morley  (p.  ccxxi.)  recapitulates  the  works  that  are 
received  as  final  authorities  in  the  diflferent  schools  excluding 
text  books  and  explanatory  comments — viz., 

Bengal,  or  Gauriya, — Dharma,  Katna,  Daya  Bhaga,  and 
its  commentators ;  Srikrishna  Tarkalankara  and  Srinatha 
AcharyaChindamani;  DayaKrama  Sangraha;  SmritiTatwa; 
Daya  Tatwa ;  Vivadamava  Setu  ;  Vivada  Saramava;  Vivada 
Bhangamava. 

MiTHHJL — Mitacshara,  Vivada  Eatnakara,  Vivada  Chinta- 
mani ;  Vyavahara  Chintamani ;  Dwaita  Parisishta ;  Vivada 
Chandra  ;  Smriti  Sara  Samuchchaya  Madana  Parijata. 

Benares. — Mitacshara,  ViramitrodayaMadhaviya;  Vivada 
Tandava  ;  Nimaya  Sindhu. 

Maharashtra. — Mitacashara,  Mayukha,  Nimaya  Sindhu ; 
Hemadri  ;  Smriti  Kustubha ;  Madhavya. 

Dravada  (including  the  division  of  that  name,  that  of  the 
Kamataka  and  Andhra). — Mitacshara,  Madhaviya,  Sarasvati 
Vilasa ;  Varadarajya,  Smriti  Chandrika,  Sarasvati  Valasa. 

The  DcUtaka  Mimansa  is  preferred  in  Bengal  and  in  the 
south.   The  DaMaka  Chandrika  in  Mithila  and  Benares,  mpra. 

The  above  works  are  quoted  most  frequently,  but  they  do 
not  include  all  that  are  cited  by  lawyers  in  the  several  schools. 
Nor  are  they  aU  constantly  referred  to.  In  Bombay  Chief 
Justice  Sausse,  in  Pranjeevandas  Toolseydaa  v.  Dewcoover^ 
baee^  1  Bombay,  H.C.B,  p.  131,  poat^  p.  273,  says  that  Menu 
Mitacsh^ara  and  Mayukha  are  the  authorities  in  that  pre- 
sidency (see  Bor,  Bomb.  Rep,  Pref.  iii.),  and  in  Benares  the 
Pundits  were  required  to  consult  the  Mitacshara,  and  report 
Ihe  exposition  of  law  there  found  applicable  to  the  case.  With 
the  exception  of  the  law  of  adoption,  the  works  of  the  Bengal 
school  are  of  no  authority  out  of  the  limits  where  Bengali  is 
the  language  of  the  people.    But  with  this  exception,  there 
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seems  to  be  no  reason  why  in  the  other  schools  the  authorities 
should  not  be  received  indiscriminately. 

We  have  already  referred  to  the  English  authorities,  it  only 
remains  to  mention  Steele's  **  Summary  of  the  Law  of  Caste," 
printed  by  order  of  the  Governor  in  Council  of  Bombay. 
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Intboducttobt  IIbiiabk8. 

Introdudcry  remarks — The  law  of  property  and  the  family  rela- 
tion— Reserved  by  charters  of  justice  for  India^^ColkUeral  sub- 
jects where  necessary  discussed — The  Hindoo  law  of  inheritance 
hinges  on  the  "family  relation  " — Subjects  discussed. 

Thk  law  op  propebty  and  "  PAMiLT  RELATION." — This  treatise, 
as  its  title  imports,  embraces  the  Hindoo  law  affecting  '<  Property 
and  Family  Relation,"  as  administered  in  the  "  High  Courts  "  at 
onr  presidencies  in  Madras,  Bombay,  Calcutta,  and  in  the  Privy 
Council. 

RSSEBVED  BT  CHABTEB8  OP  JUSTICE  FOR  InDIA. — This  is  One  of 

the  two  great  legal  subjects  of  Hindoo  law,  which  the  Charters  of 
Justice  for  India  and  local  regulations  have  expressly  reserved  in 
extending  the  authority  of  English  law  over  the  natives ;  the  law 
of  contract  being  the  other  :  as  Sir  Thomas  Strange  observes,  in 
his  Introduction  to  Hindoo  Law,  p.  7,  imposing  on  the  courts  so 
created,  whilst  administering  these  subjects,  the  duty  of  adjudicat- 
ing upon  them,  not,  as  in  other  cases,  according  to  our  law,  but 
according  to  the  law  of  the  parties,  as  they  happen  to  be  Hindoo  or 
Mahommedan,  Mori.  Dig.  clxxiii.,  et  seq. 

By  Beng.  Begulationy  17th  April  1780,  sec  27,  it  is  enacted, 
"  That  in  all  suits  regarding  inheritance,  marriage,  and  caste,  and 
other  religious  usages  or  institutions,  the  laws  of  the  Koran  with 
respect  to  Mahommedans,  and  those  of  the  Shaster  with  respect  to 
Qentoos,  shall  be  invariably  adhered  to."  This  section  was  re-en- 
acted in  the  following  year  in  the  revised  code,  with  the  addition 
of  the  word  "  succession,"  1  MorL  Dig.  clxx. 

In  1781,  the  declaratory  act  of  21  Geo.  III.,  c  70,  sec  17,  en- 
acted with  reference  to  the  powers  and  jurisdiction  of  the  Supreme 
Court  at  Fort- William  in  Bengal,  that  in  disputes  between  the 
native  inhabitants  of  Calcutta,  their  inheritance  and  succes- 
sion to  lands,  rents,  and  goods,  and  all  matters  of  contract  and 
dealing  between  party  and  party  shall  be  determined  in  case  of 
Mahommedans  by  their  laws  and  usages,  and  in  the  case  of  Qen- 
toos by  their  laws  and  usages,  and  where  only  one  of  the  parties 
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shall  be  Mahommedan  or  Gentoo,  by  the  laws  and  usages  of  the  de- 
fendant. In  1797  this  was  extended  to  Madras  and  Bombay,  with 
the  addition  of  the  words,  or  by  such  laws  and  usages,  as  the 
same  would  have  been  determined  by,  if  the  suit  had  been  brought 
and  the  action  commenced,  in  a  native  court.  See  cL  1,  sec.  16, 
Mad.  RtgvlaXim  111  of  1802. 

Whenever  in  any  civil  suit  the  parties  to  such  suit  may  be  of 
different  persuasions,  when  one  shall  be  Hindoo  and  the  other 
Mahommedan,  or  where  one  or  more  shall  not  be  either,  the  laws 
of  those  religions  shall  not  be  permitted  to  operate  to  deprive  such 
party  or  parties  of  any  property  to  which,  but  for  the  operation  of 
such  laws,  they  would  Iwve  been  entitled ;  in  all  such  cases  the  de- 
cision shall  be  governed  by  the  principles  of  justice,  equity,  and 
good  conscience,  it  being  clearly  understood  that  this  provision 
shall  not  be  considered  as  justifying  the  inti*oduction  of  the  En- 
glish or  any  foreign  law,  or  the  application  to  such  cases  of  any 
rules  not  sanctioned  by  these  principles,  Bengal  Reg,  of  1832 ;  1 
MorL  Dig,  clxxiii* 

Collateral' SUBJECTS  where  necessary  discussed. — The  discus- 
sion of  these  subjects  will  necessarily  require  a  divergence  from  the 
main  point  into  other  collateral  questions.  Where  a  clearer  elucida- 
tion necessitates  such  a  course,  we  have  found  it  convenient 
to  follow  the  consideration  of  the  incidental  question,  for  the 
charters  already  referred  to  require,  in  administering  their  powers,  a 
special  regard  to  the  constitution  and  usages  of  the  natives  of  India. 

The  Hindoo  law  of  inheritance  hinges  on  the  ''  family  re- 
lation."— The  Hindoo  law  of  inheritance  turns  on  the  relative 
principle.  The  family  relation  is  continually  and  prominently 
kept  before  our  eyes.  It  is  the  connecting  link  in  every  branch 
of  the  Hindoo  law  of  inheritance. 

Questions  on  marriage  seldom  form  the  subject  of  litigation  in 
Madras,  owing,  probably,  to  their  submission  to  the  head  man  of 
the  village  or  caste.  The  placita  cited  in  Morle^%  Digett,  with  one 
exception,  relate  to  Bombay,  1  Mori,  Big.  287  n. ;  see  1  Macn, 
Prins,  H.  L.  57, 

Subjects  discussed. — In  this  treatise  we  shall  discuss  the  sub- 
ject under  its  natural  divisions,  viz. — 

I.  Marriage. 

II.  Adoption. 

III.  Minority. 

IV.  Property,  ancestral  and  self-acquired. 
V.  Charges  on  property. 

VI.  Disqualification  for  inheritance. 
VII.  Alienation  inter  vivos,  and  by  will. 
VIII.  Succession. 
IX.  Partition. 

♦  See  "Introduction"  to  this  work,  where  the  regulations  applicable  to 
Bombay  and  Madras  are  referred  to. 
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ON  MARRIAGR 

Marriage  fomu  the  substratum  of  the  whole  order  of  civil  life — Bar* 
renness  o/pcrrefUs — Marriage  is  compulsory — Eight  species  of  marr 
riage—  Weddingrites  accompany  all  mcarriages-^IHferent  rites  where 
wife  not  a  virgin — At  the  nubile  age  husbandmay  claim  wife — Period 
of  marriage  of  males — Father  bound  to  select  husband  for  daughter 
— If  he  fail  to  do  so^  selection  devolves  upon  hei*  paternal  relations^ 
or  mother,  or  the  girl  herself-^Feriod  of  marriage  of  female — Be- 
turn  of  presents  on  annulling  the  engagement — Stridhana — Mar- 
riage consists  of  two  ceremonies — Betrothal  and  consummation — 
Betrothal  absolute  marriage — Mode  of  contracting  marriage — 
Contract  fixes  the  connubial  relation — Rights  thus  created — Dura- 
tion of  union — Severance  of — Infidelity — Husband  not  entitled  to 
damages — Before  betrothal^  With  whom  the  contract  may  he  etitered 
into-^Caste  or  class — Soodra  need  not  marry  with  same  caste — 
Women  cannot  marry  in  loufer  caste — Illegitimacy  is  not  cm  abso* 
lute  disqualification  for  caste — Marriage  with  daughter  of  bastard 
— Loss  of  caste — If  by  a  sonless  female — If  she  have  a  son — Pro- 
hibited degrees — Younger  brother  or  sister  bffore  elder — Adopted 
son — Causes  of  separation — Supersession  or  polygamy — Justify- 
ing  circumstances — Ist,  Consent — 2d^  Legal  causes — Presents  on 
second  marriage — Illegal  supersession — Residence  of  first  wife — 
Entitled  to  inherit — Residence  of  several  wives — Personal  chastise- 
ment of  wife — Withdrawal  of  conjugal  rights — Divorce  according 
to  Hindoo  law, 

MaSBIAOE   forms    the   SX7B8TRATUM  OF  THE   WHOLE   ORDER    OF 

CIYIL  LIFE. — The  subject  of  marriage  is  not  only  the  first  but 
the  most  important  with  reference  to  its  bearing  on  property. 
It  forms  the  substratum  of  the  whole  order  of  civil  life.  Great 
differences  diBtingnish  the  Hindoo  law  of  marriage  from  that 
of  other  oouniaries,  for,  whereas  elsewhere,  as  amongst  Mahom* 
medan  nations,  marriage  is  a  civil  contract  merely,  amongst 
Hindoos  it  is  primarily  a  religious  ceremony  entered  into  for  reli- 
gious objects  and  ends,  and  affecting  the  religious  state  of  the 
man  both  here  and  hereafter.  To  this  relation  appertains  the 
power  and  obligation  of  the  father  with  regard  to  his  children,  or 
if  his  marriage  should  prove  unproductive — a  result  that  fre- 
quently happens,  in  consequence  of  the  disparity  in  many  cases 
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between  the  ages  of  the  husband  and  wife— other  collateral  or 
subordinate  relations  arise,  which  will  be  referred  to  in  the  chap- 
ters on  "Adoption"  and  "Succession." 

Marriage  is  the  great  point  to  which ^all  Hindoo  law  con- 
verges. No  people  attach  greater  importance  to  it  than  the 
Hindoos.  It  is  indispensably  necessary  that  there  should  be  a  son 
to  perform  obsequies  or  religious  funeral  rites,  and  to  discharge 
ancestors*  debts,  spiritual  and  temporal. 

Babrennbss  of  PABENTa — ^These  objects  may  be  frustrated  by 
the  barrenness  of  the  parents — a  contingency  of  frequent  occur- 
rence, as  already  observed,  arising  from  the  disparity  of  age,  in 
numerous  instances,  between  the  married  people.  But  a  device 
has  been  resorted  to  for  the  purpose  of  remedying  this  failure, 
which  is  of  daily  practice,  viz., — ^Adoption  ;  a  ceremony  of  especial 
import  as  regards  inheritance,  although  that  is  merely  a  secondary 
consideration  with  Hindoos ;  the  primary  object  being  to  save  the 
soul  from  Put,  or  Hell,  or  a  place  of  torment. 

Mabriaob  is  oompulbort. — As  marriage  affects  the  religious 
state  of  the  man,  it  is  compulsory,  not  by  judicial  process,  but  in 
accordance  with  their  own  customs  and  usages.  It  is  contracted 
at  an  immature  age  on  the  part  of  the  woman,  or  rather  infant. 
Its  consummation,  however,  is  postponed  until  the  nubile  age. 
But  consummation  is  not  necessary,  as  with  usj  to  make  the  mar- 
riage valid,  or  to  confer  upon  the  wife  all  the  rights  and  obliga- 
tions of  widowhood,  should  her  husband  die  before  her  nubile  age 
and  he  has  taken  her  to  his  own  home.  The  religious  benefit  to 
be  derived  from  marriage  necessitates  the  entering  into  the  con- 
tract at  an  early  age,  in  order  to  prevent  the  defeat  of  the  religi- 
ous object  in  view  by  premature  death.  If  the  wife  die,  the  hus- 
band is  bound  to  marry  immediately,  whereas  a  widow  was  not 
permitted  to  contract  a  second  marriage  until  the  passing  of  Act 
XXV.  of  1856. 

Eight  spioies  of  mabbiaoe. — The  works  on  Hindoo  law  enume- 
rate eight  species  of  marriage,  viz. : — The  Brahma,  the  Daiva,  the 
Arsha^  the  Frajapatya,  which  are  appropriate  for  Brahmins,  or 
the  sacerdotal  order,  and  are  based  upon  disinterested  motives. 

The  Oandharva,  or  love  marriages. 

The  RaeihasOy  or  forcible  connexion,  which  were  peculiar  to 
the  chetriyas  or  the  military  class,  and  are  founded,  the  former  on 
reciprocal  desire,  and  the  latter  on  conquest. 

The  Ausoora,  which  is  appropriate  for  rysyaa,  or  the  mercantile 
body,  and  for 

SoodraSf  or  the  servile  class,  wherein  the  consent  of  the  person 
giving  away  the  girl  is  obtained  by  pecuniary  consideration,  for- 
bidden because  of  its  sordid  character. 

And  the  Faishacha^  or  where  the  marriage  may  have  been 
effected  by  fraud  by  tddng  advantage  of  the  girl  when  asleep  or 
otherwise  off  her  guard,  which  is  reprobated  by  all  classes. 
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Menu  enjoins  that  the  two  latter,  Ausoora  and  PcMocha^  should 
never  be  observed,  and  Sir  Thomas  Strange  {H,  L,  p.  43)  cites  the 
Digest  to  show  that  "  at  present  the  Brahma  nuptials  only  are 
practised  by  good  men,  though  it  is  admitted  that  tlie  Austx/ra  and 
the  rest  are  sometimes  resorted  to  by  others,  and  it  is  questionable 
whether  any  other  form  is  now  observed  in  Southern  India.  At  all 
events,  it  is  clear  that  the  several  castes  are  not  confined  to  the  form 
applicable  to  themselves,  for  a  Brahmin  may  contract  an  Ausoora 
marriage,  and  a  Soodra  a  Brahmin.  Sudr  Court  in  S.  A.  193  of 
1858,  and  these  two  seem  to  be  the  most  usual  form  of  marriage. 

In  the  supreme  court  of  Madras,  evidence  was  given  of  a  yella- 
torn  marriage,  which  was  a  qualified  adoption  of  the  bridegroom 
by  the  bride's  father,  and  it  seems  admitted  that  some  such  custom 
prevailed,  though  its  exact  effect  was  not  established. —  Vincarat- 
nam  v.  Vincansonall,  5.  (7.,  2  and  3  Terms,  1824,  £x  relatione  C.  J. 
Sir,  T,  Strange,  p.  43,  n.  7.  But  qusere  whether  this  is  a  dbtinct 
form  of  marriaga 

Wedding  rites  accompamt  all  marriaobs  — Nuptial  or  wed- 
ding rites,  accompanying  all  classes  of  marriage,  have  the  effect  of 
distinguishing  even  the  less  approved  from  commerce  purely  illicit^ 
to  which  otherwise  the  Gandharva  and  Kacshasa  might  be  assimi- 
lated, 1  Stra.  U,  Z.  p.  42  * 

Different  rites  where  wife  not  a  virgin. — Should,  however, 
the  bride  be  known  not  to  be  a  virgin  the  rite  is  a  distinct  one, 
the  customary  office,  founded  on  the  Veda,  expressing  that  the 
virgin  (meaning  the  bride)  worships  the  generous  sun  in  the  form 
of  fire,  an  invocation  sufficiently  denoting  the  exclusion  of  one  who 
is  not  so,  1.  Stra,  U,  Z.  p.  43.  Man*iage  is  celebrated  with  the 
ceremonies  described  by  Sir  Thomas  Strange,  p.  44.  The  essence 
of  the  rite  consists  in  the  consent  of  the  man  on  the  one  hand, 
and  the  father  of  the  bride,  or  whoever  gives  her  away,  on  the 
other,  ib. 

At  the  nubile  age  husband  may  claim  wife. — A  girl  when 
married  continues  to  reside  with  her  own  family  until  she  reaches 
maturity,  of  which  it  is  the  duty  of  the  mother  to  give  notice, 
when  her  husband  can  claim  her  and  remove  her  to  his  home, 
Stra.  H.  Z.  p.  37 ;  1  Mori  Dig.  288,  §  11. 

Period  of  marriage  of  males. — ^There  are  certain  rules  laid 
down  in  Menu  with  regard  to  the  respective  ages  at  which  men 
and  women  may  marry,  but  which  are  seldom  followed.  Mr  Jus^ 
tire  Strange,  in  his  Manual  on  Hindoo  Law,  says,  §  24,  the  Brah- 
mins, Chetriyas,  and  the  Yysyas  may  not  contract  marriage  until 
they  have  completed  the  age  of  studentship,  the  opening  of  which 
period  is  marked  by  the  performance  of  Oopanayana  or  investi- 
ture with  the  sacred  thread,  and  the  close  by  a  ceremony  Samavur* 

*  Probably  the  Gandharva,  the  Racshaaa  and  Paisacha  forma  were  originany 
considered  as  marriagea,  with  a  ylew  to  save  the  character  of  the  woman  and 
legitimate  the  offspring. 
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ihana.  For  the  soodras  or  servile  class,  who  have  no  stage  of 
studentship,  there  is  no  limitation  of  the  time  for  marriage,  ib. 

Pekiod  of  marriage  of  females. — The  proper  time  for  be- 
trothment  of  females,  according  to  Coollooca  BhattUj  (expositor  of 
MenUj)  precedes  puberty,  Stra.  H,  L.  p.  36.  Menu  enjoins  the  be- 
trothment,  although  the  girl  may  not  have  attained  the  age  of 
eight  years,  1  Stra,  H.  L,  p.  36.  Girls  are  given  in  marriage  at  the  age 
of  two  and  upwards  until  maturity,  Stra,  Man,  §  19.  A  Brahmin 
girl  attaining  maturity  without  having  contracted  marriage  for- 
feits caste,  Stra,  Man,  §  20. 

The  consent  of  both  parents  to  the  contract  must  be  first  had^ 
1  Mori.  Dig,  p.  287,  §  1. 

Father  bound  to  select  husband  for  daughter  —  Eveiy 
Hindoo  father  is  expressly  bound  to  select  a  suitable  husband  for 
his  daughter  at  an  age  when  she  can  have  no  idea  of  the  object 
for  which  the  contract  has  been  entered  into. 

If  he  fail  to  do  so  selection  devolves  upon  her  paternal 
relatives. — ^If  the  father  fail  to  make  the  selection  the  duty  de- 
volves upon  a  succession  of  paternal  relatives,  viz.,  the  grand- 
father, uncle,  male  cousins,  1  Stra,  iT.  Z.  p.  36 ;  2  ih,;  CoUb, 
28. 

Or  mother. — And  ultimately  upon  the  mother.  Practically 
«he  has  the  right  of  choosing  after  the  death  of  the  father,  Stra. 
Man.  §  22. 

A  contract  by  a  brother  with  his  mother's  consent  for  the  mar- 
riage of  his  sister  is  valid,  according  to  caste  Dasa  Morh  Mada- 
liya  Banyan,  1  MorL  288,  §  8. 

When  one  of  two  united  brothers  died,  leaving  a  widow  and  a 
daughter,  but  no  son,  the  surviving  brother  has  a  right  to  contract 
the  marriage  of  his  niece  in  preference  to  her  mother,  and  if  the 
uncle  had  consented  to  the  mother's  contracting  it,  the  marriage 
ought  to  have  been  celebrated  at  his  house,  iJb,  §  9. 

Or  the  girl  herself. — If,  however,  the  selection  be  neglected 
by  these  relations  to  the  prejudice  of  the  girl  for  three  years  from 
the  time  when  she  becomes  marriageable,  that  is,  the  attainment 
of  eight  years,  she  may  choose  for  herself,  MmUy  ch.  ix.  90,  91 ;  1 
Stra,  H,  L.  p.  36 ;  Stra.  Manual,  §  23.  Though  the  law  be  so,  it  may 
be  a  question  whether,  according  to  modem  practice,  the  right 
does  not  in  this  case  continue  to  attach  to  the  substitutes  for  the 
father  instead  of  vesting  in  the  girl,  1  Stra.  H.  L,  p.  36. 

Return  of  presents  on  annulling  the  engagement.  —  If 
from  any  legal  impediment,  viz.,  incurable  disease  or  other  legal 
defect  or  consanguinity  within  the  prohibited  degrees,  or  from  the 
death  of  the  young  woman,  the  marriage  is  not  consummated ; 
-presents  made  to  her  bond  fide  as  tokens  of  courtesy  and  pledges 
of  affection,  not  as  paid  to  her  kinsmen  for  their  own  use  by  way 
of  sale  of  her,  which  is  forbidden,  are  to  be  returned,  and  in  the 
latter  case  the  expenses  of  both  parties  are  defrayed  by  the  gentle- 
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man,  1  Stra,  H.  L,  p.  38.  If  the  breach  be  on  the  giri's  side  without 
discovery  of  legal  impediment,  her  family  must  bear  the  ezpenies, 
Stra,  Man.  §  31. 

A  majority  of  the  caste  of  Khumbaiti  Morh  Banyans  declared 
that  it  was  allowed  by  their  customs  to  break  off  a  contracted 
marriage  by  n^iutual  oonsent  or  death,  1  Morh  Dig,  p.  287,  §  4. 

A  Mcmani  cannot  be  set  aside  in  the  caste  Dusa  Nagur  Ahmada- 
Tadkar  Banyans  by  the  uncles  of  the  female.  Where  they  attempted 
to  do  so,  the  court  referred  it  to  the  whole  caste,  the  Mangni  was 
declared  to  be  valid,  and  the  uncles  were  bound  in  penalties  not 
to  marry  the  niece  to  any  other  than  the  person  to  whom  she  was 
betrothed.  The  girl,  however,  was  married  to  another,  and  the 
one  to  whom  she  was  betrothed  recovered  damages  for  loss  of 
character  in  the  caste,  ib.  287,  §  4. 

A  breach  of  the  contract  is  not  permitted  in  the  caste  of  KhatrU^ 
ib,  2SS,  §  5, 

Where  A  sued  B  to  compel  performance  of  a  contract  of  mar- 
riage, B  urged  that  a  Mangni  was  dissoluble  by  the  rules  of  their 
caste,  (Semis,)  when  either  was  unwilling  to  fulfil  it  But  afler 
contradictory  evidence,  the  Court  decreed  that  B  should  proceed 
according  to  the  contract  to  marry  his  daughter  to  A ;  the  latter 
performing  all  the  conditions  to  which  he  might  be  subject  under 
it,  ib.  §  7. 

Stridhuta. — Tliose  presents  where  the  marriage  had  been  com- 
pleted constitute  part  of  the  woman's  itndhana,  or  her  peculiar 
property,  1  Stra.  H.  Z.  p.  38.     SeejcTO^^. 

Mabbiaoe  consists  of  two  ceremonies. — Marriage  consists  of 
two  ceremonies.  1.  Betrothal ;  2.  Consummation  ;  between  each 
there  may  be  a  long  interval  of  years.  The  betrothal,  as  it  is 
termed,  is  in  fact,  as  well  as  in  law,  the  marriage.  Although  the 
execution  of  the  contract,  or  consummation,  necessarily  follows  it, 
it  is  not  essential  to  the  validity  of  the  marriage. 

Betrothal  is  absolute  marriaok — Betrothal,  as  commonly 
understood,  is  merely  a  promise  of  marriage  to  be  carried  out  at 
some  future  period.  But  as  the  word  is  understood  in  £nglish 
works  on  Hindoo  law,  it  is,  more  properly  speaking,  an  absolute 
marriage,  so  much  so,  that  if  a  man  dies  before  consummation  the 
girl  is  entitled  to  all  the  rights,  and  incurs  all  the  duties  of  widow* 
hood,  so  that  the  death  of  the  husband  will  not  annul  the  contract. 
Formerly,  she  was  debarred  from  contracting  a  second  marriage 
with  a  different  man,  the  Hindoo  law  prohibiting  a  girl  from  being 
more  than  once  married.  But  see  now  Act  xv.  of  1 856,  post^  p.  15. 
English  writers,  treating  on  Hindoo  law,  do  not  sufficiently  mark 
the  distinction  between  betrothal  as  a  step  preceding  a  marriage, 
and  the  ceremony  of  marriage. 

Mode  of  contracting  marriage. — For  legal  purposes  the  cere- 
monies legally  prescribed  and  followed  are  almost,  if  not  altogether^ 
immaterial     In  a  civil  point  of  view  the  only  thing  necessary 
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is  mere  gift  and  acceptance.  Mt  Strange^  in  his  Manual^  §  28,  sa3rs, 
that  the  only  binding  circumstance  essential  to  the  completion  of 
a  marriage  are  gift  and  acceptance  of  the  girl,  and  the  ceremony 
termed  Sapthapathi,  or  the  seven  steps.  The  betroth ment  is 
effected  by  the  bride  and  bridegroom  walking  seven  steps,  hand 
and  hand,  during  a  particular  recital,  and  Mr  Strangers  Manual  of 
H.  L.  §  28,  says,  sacrifices  by  fire  (Homam)  are  of  minor  importance. 
The  tying  the  Taly,  or  nuptial  token,  round  the  neck  of  the  bride 
is  a  practice  sanctioned  by  usage,  but  not  prescribed  in  the  Shastera 
or  sacred  books,  so  that  the  many  ceremonies  imposed  by  ancient 
law  in  these  matters  would  seem  to  have  been  observed  merely 
with  a  view  of  obtaining  satisfactory  evidence  of  the  contract,  and 
much  less  is  now  required,  since  the  object  of  these  many  cere- 
monies is  more  easily  attained ;  and  if  it  can  be  shown  that  the 
contract  was  made,  all  the  other  ceremonies  subside  into  very 
secondary  importance.  The  contract,  being  perfected,  may  be  en- 
forced by  the  husband  at  the  maturity  of  the  girl,  1  Stiu.  H.  L, 
p.  37;    1  Mori  Dig.  p.  288,  §  11. 

Contract  fixes  the  connubial  relation. — The  matrimonial 
contract  in  itself  fixes  the  relation  of  the  contractiDg  parties  as 
married,  without  the  requirement  of  consummation,  which  does 
not  take  place  until  the  girl  arrives  at  the  nubile  age,  when  her 
husband  takes  her  from  her  home  to  his.  The  contract  draws  the 
girl,  in  the  event  of  her  husband's  death,  into  widowhood,  with  its 
attendant  consequences,  and  gives  her  the  right  of  inheritance,  or 
maintenance  in  her  husband's  family,  Stra,  Man.,  H,  L.  §  29 ; 
1  Stra,  H,  L,  p.  171.  But  if  her  husband  were  divided,  she,  of 
course,  would  inherit  as  his  heir,  he  leaving  no  male  issue.    See  jmm^. 

Rights  thus  created — duration  of  union — severance  of — 
INFIDELITY. — ^The  Only  circumstance  which  the  Court  would  con- 
sider a  justification  of  the  absolute  severance  of  the  contract  of 
marriage  is  the  adultery  of  the  wife.  The  husband  in  such  cases 
has  the  option  either  of  absolute  separation  from  his  wife,  or  of 
superseding  her  by  another,  she  still  continuing  to  be  legally  con- 
nected with  him.  Bat  in  this  latter  case  the  adulterous  wife  is 
entitled  in  law  only  to  a  starving  maintenance;  the  barest  and 
smallest  amount  possible.  According  to  Hindoo  and  Mahommedan 
law  adultery  is  a  crime  in  both  parties.  The  Penal  Code,  how- 
ever, makes  it  a  crime  in  the  man,  but  not  in  the  woman.  This 
is  singular,  inasmuch  as  the  old  Indian  Regulations  rendered 
adultery  a  crime  punishable  in  the  woman.  The  Code  Napoleon^ 
ch.  5,  sec.  308,  provides  that  the  wife  against  whom  separation  of 
persons  shall  be  pronounced  for  cause  of  adultery,  slutll  be  con- 
demned by  the  same  judgment,  and  on  the  requisition  of  the  public 
prosecutor  to  confinement  in  the  House  of  Correction  during  a 
fixed  period,  which  shall  not  be  less  than  two  months,  nor  exceed 
two  years.* 

>  It  would  oonduoe  to  morality  if  the  crime  were  rendered  penal  in  the 
woman  as  well  as  in  the  man. 
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Husband  not  sntitled  to  damaobs. — ^The  hosband  is  not  en- 
titled to  damages  from  the  adulterer ;  the  Hindoo  law  not  provid- 
ing for  discretionary  damages  upon  any  aocoant,  Stra,  Man.  H.  L. 
p.  11,  §  33.  2  Stra,  H.  L.  40,  44,  265  C.  and  E,:  w>q  \  Mori. 
Dig.  p.  288.     But  this  is  donbtfiil. 

Before  betrothal. — Previously,  and  up  to  betrothal,  the  con- 
tract rests  legally  in  promise,  which  may  be  broken,  subject  to 
consequences  as  the  breach  can  or  cannot  be  justified,  1  Stra,  H.  L, 
pw  37.  Breach  of  promise  of  marriage  does  not  entail  any  special 
consequences,  Stra.  Man.  H.  L.  %  30.  According  to  Hindoo  super- 
stition an  agreement  for  marriage  would  be  lawfully  determined 
on  the  part  of  the  man  by  the  occurrence  of  unfavourable  auspices, 
as  the  meeting  of  a  single  Brahmin,  or  a  cat,  or  a  flight  of  birds, 
or  the  chirping  of  a  lizard,  when  seeking  a  prosperous  hour  for  the 
wedding,  1  Stra.  H.  L.  p.  37.  These  events  may  prevent  the  com- 
pletion of  betrothment,  taid  Sir  Thomas  Strange,  B".  L.  p.  38,  adds, 
many  causes  are  enumerated,  warranting  as  they  respectively  apply, 
retraction  on  either  side. 

With  whom  the  contract  may  be  entered  into.  —  Another 
peculiar  result  of  the  religious  character  essential  to  the  ceremony 
is,  that  a  marriage  may  take  place  with  a  lunatic  or  an  idiot,  a  na- 
Hviiaie.  However  immoral  it  may  seem,  the  marriage  with  such 
a  person,  if  made  with  the  consent  of  his  parents,  is  valid,  and 
becomes  binding.  But  if  the  lunacy  come  on  after  his  birth,  and 
the  marriage  take  place  during  the  lunacy,  the  marriage  is  good 
even  though  without  family  consent,  Dabychum  Mitter  v.  Rada- 
ekum  MitteTy  I  MorL  Dig.  p.  290.  This  case  is  based  on  the 
opinion  of  the  Pundits  who  cite  no  authority,  see  Tirumamagal 
Ammal  v.  Ramutvami  Agyangar,  1  Mad.  H.  G.  R.  p.  214,  where 
an  idiot  was  held  incapable  of  inheriting. 

Caste  or  class. — As  to  the  necessity  for  an  equality  of  caste 
to  constitute  a  good  marriage,  Sir  Thomas  Strange  p.  40,  says,  that 
in  the  present  era  both  parties  must  belong  to  the  same  caste,  but 
the  antiiorities  quoted  by  him  allowed  the  three  higher  castes  to 
intermarry  with  the  caste  next  below  their  own. 

Soodra  need  not  marry  in  the  same  caste. — It  seems  a  Soodra 
need  not  marry  a  wife  of  the  same  sect  or  caste  with  himself, 
Pandaiva  Telaver  v.  Puli  Telaver,  1  Mad  H.  G,  R.  p.  478. 

Woman  cannot  marry  in  lower  caste. — No  woman  can  marry 
a  man  of  a  lower  caste ;  such  a  contract  is  altogether  illegal,  the 
children  are  absolutely  illegitimate,  and  consequently  debarred  from 
inheriting,  1  Stra.  H.  L.  p.  40. 

Illegitimacy  is  not  an  absolute  disqualification  for  caste. 
—Hindoo  law,  independently  of  special  usage  or  custom,  does  not 
make  illegitimacy  an  absolute  disqualification  for  caste,  so  as  to 
adect  in  tho  relations  of  life  not  only  the  bastard  but  his  legitimate 
children,  Pandaiva  Telaver  v.  Pidi  Telaver,  1  Mad.  H.  G.  R.  p.  478. 

Marriage  with  daughter  of  bastard. — A  Hindoo  of  a  caste 
governed  by  the  Shasters  may  contract  a  valid  marriage  with  the 
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daughter  of  a  bastard,  Pandaiva  Telaver  v.  Full  Telaver,  1  Mad.  H,  C, 
R.  p.  478.  Where  a  Zamindar  married  the  daughter  of  a  bajBtard,  it 
was  held  that  the  Hindoo  law,  independently  of  special  usage  or  cus- 
tom, does  not  make  illegitimacy  an  absolute  disqualification  for 
caste,  so  as  to  afifect  in  the  relations  of  life,  not  only  the  bastard,  but 
also  his  legitimate  children.  C.  J,  Scotland,  in  deliYering  his  judg- 
ment said : — '^  It  is  not,  however,  to  be  understood  that  supposing 
the  late  Zamindar  and  the  second  plaintiff  (his  wife)  had  been  of  dif- 
ferent castes  the  marriage  would,  in  my  opinion,  have  been  invalid. 
The  general  law  applicable  to  all  the  classes  or  tribes  does  not  seem 
opposed  to  marriage  between  individuals  of  different  sects  or  divi- 
sions of  the  same  class  or  tribe,  and  even  as  regards  the  marriage 
between  individuals  of  a  different  class  or  tribe,  the  law  appears 
to  be  no  more  than  directory.  Although  it  recommends  and  in- 
culcates a  marriage  with  a  woman  of  equal  class  as  a  preferable 
description,  yet  the  marriage  of  a  man  with  a  woman  of  a  lower 
class  or  tribe  than  himself  appears  not  to  be  an  invalid  marriage 
rendering  the  issue  illegitimate,  MenUy  ch.  3,  cl.  \2,et  seq.;  Mttacsh. 
ch.  1,  s.  1 1,  cl.  2,  and  note  ;  I  Stra,  H,  L,  p.  40.  According  to  this 
view  of  the  law,  there  being  no  proof  of  special  custom  or  usage, 
the  marriage  would  be  valid  even  though  the  parties  had  been  of 
different  sects  or  caste-division  of  the  fourth  or  Soodra  class." 

Mr  Justice  HoUoway  said — "  I  have  never  entertained  any  doubt 
that  the  argument  for  the  invalidity  of  the  marriage  drawn  from  the 
alleged  illegitimacy  of  the  woman's  father  is  altogether  unsound. 

'*  That  the  son  of  a  Soodra  and  of  a  woman  between  whom  there 
had  been  no  formal  ceremony  of  marriage,  inherits  to  the  Soodra,  is 
clearly  shown  from  the  authorities  quoted  in  9  Moore^a  In,  Ap,  p.  49, 
(1  ^iV  W.  Macn.,  H,  L,  p.  18;  2  p.  15  n;  Miiach,  ch.  1,  s.  12; 
Ddya-Bhiga,^.  151 ;  Dot,  Minum.  s.  2,  cl.  26;  DaL  Ckand  s.  5,  cL 
30;  3  CoUb.  Dig.  cl.  24,  p.  143;  1  Stra.  U.  L.  pp.  69,  132,  2 16.  168; 
Vencataram  v.  VenccUa  Latchmee  Ummal,  2  Stra.  N.  of  Cos.  305,) 
and  the  decision  of  the  Judicial  Committee  that  the  illegitimate  son 
of  a  Chetriya  could  not  inherit  went  precisely  upon  the  ground  that 
the  father  was  one  of  the  twice  born  tribes.  The  whole  tenor  of 
the  judgment  shows  that  if  the  father  had  been  a  Soodra  the  son's 
right  to  inherit  would  have  been  unquestionable.  It  follows  that 
a  legitimate  son  of  a  Soodra  is  not  an  outcaste. 

"  Moreover,  it  is  not  invalid  if  it  take  place,  because  of  the  dif- 
ference of  class;  as  the  twice  bom  man  is  instructed  to  marry  a  wife 
of  the  same  class  with  himself,  the  reasonable  inference  is  that  upon 
one  not  twice  bom  the  precept  is  not  binding. 

^*  Further,  I  am  clearly  of  opinion  that  the  classes  spoken  of  are 
the  four  classes  recognised  by  Menu,  and  not  the  infinite  subdivi- 
sions of  these  classes  introduced  in  progress  of  time.  I  think, 
therefore,  that  being  a  Soodra  the  woman  was  of  the  same  class  in  the 
sense  of  the  authority  quoted. 

*'  The  argument,  that  because  the  parties  went  through  an  un- 


Digitized  by  VjOOQIC 


ON  MARRIAGE.  11 

necessary  religious  ceremony,  a  marriage  which  would,  if  the  cere- 
mony had  been  omitted,  have  been  valid,  has  by  it  been  rendered 
invalid*  seems  to  me  to  have  nothing  in  reason  to  support  if* 

The  following  opinions  were  given  by  the  Ptindit  which,  upon 
consideration,  may  be  found  to  contain  a  great  deal  more  than  the 
court  gives  them  credit  for,  and  the  soundness  of  the  decision 
is  very  questionable. 

Ques,  1. — Does  the  Hindoo  law  prohibit  the  marriage  of  a 
Hindoo  with  a  woman  of  his  own  caste,  where  her  father  was  ille- 
gitimate, and  is  such  marriage  valid  or  invalid  I 

Qttes,  2. — Is  the  marriage  of  a  Hindoo  of  the  Maravar  caste  with 
a  female  of  the  Parivara  caste  legal  under  the  Hindoo  law  I 

Ahs.  1. — The  Hindoo  law  not  only  directs  a  man  to  espouse  a 
wife  of  the  same  class  with  himself^  but  likewise  forbids  him  to 
marry  a  female  devoid  of  caste,  or  race.  The  child,  male  or  female, 
begotten  by  him  off  his  lawfully  wedded  wife  of  the  same  class 
with  hims^,  of  course  belongs  to  the  class  of  its  parents.  The 
son  of  a  kept  woman  being  one  not  so  begotten  cannot  claim  the 
class  of  his  father,  or  mother,  and  his  daughter,  destitute  as  she 
is  of  caste,  cannot  be  considered  by  a  Hindoo  as  a  woman  of  his 
own  caste.  The  marriage  of  a  Hindoo  of  caste  with  such  woman 
seems  from  the  above  law  to  be  forbidden,  and  it  is  not  therefore 
valid. 

Ans,  2. — If  the  Maravar  caste  and  Parivara  be  similar  in  their 
manners  the  marriage  of  a  Hindoo  of  Maravar  caste  with  a  female 
of  the  Parivara  caste  would  be  valid,  as  being  in  accordance  with 
the  Hindoo  law.  If  they  be  dissimilar,  and  if  the  Parivara  caste 
be  inferior  to  the  Maravar  caste,  such  marriage  would  not  be 
valid  under  the  Hindoo  law.  If  such  marriage  be,  however, 
sanctioned  by  the  custom  of  the  said  castes,  then  it  would  be  good 
under  such  custom,  VaidifonoUha  Dik  Shiteyauu  Menu — "Let 
the  twice  bom  man  espouse  a  wife  of  the  same  class  with  himself, 
and  endued  with  marks  of  excellence."  Vi/asa — ^'  A  girl  destitute 
of  relations  or  caste,  or  born  on  the  day  of  Rohini,  that  is,  when 
the  moon  is  in  the  fourth  of  the  lunar  mansions,  or  devoid  of  race, 
must  be  rejected.^ 

The  Pundits  were  further  requested  to  state  whether  Hindoos 
of  all  castes  are  bound  by  the  said  law,  and  whether  in  particular 
it  applies  to  a  Hindoo  of  the  Maravar  caste,  because  the  Pundits 
are  stated  in  Strangers  Manual  of  Hindoo  JLaw,  p.  10,  to  have  de- 
clared that  among  the  lower  clan  of  Soodras  marriage  with  females 
who  havo  lived  in  concubinage  is  allowed. 

To  which  they  replied.  Our  answer  was  intended  to  show  that 
the  law  therein  set  forth  applies  to  Hindoos  of  all  classes  who  are 
within  the  pale  of  caste.    The  Hindoo  law,  therefore,  binds  all  the 

*  Are  not  mftiriage  and  caste  among  Soodras  regulated  by  custom  in  ac- 
cordance with  the  law  observed  by  the  higher  castes,  and  binding  on  them  as 
a  portion  of  the  common  law  of  India  ? 
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Hindoos  who  conform  to  the  Shasters,  but  not  those  of  inferior 
caste  who  depart  from  them.  The  said  law  would  likewise  bind 
the  Maravar  castes  only  if  it  be  governed  by  the  ShaHers  in  all 
its  acts,  but  not  otherwise.  It  is  for  this  reason  that  we  have 
stated  in  our  former  answers  that  the  marriage  referred  to  in  the 
question  would  be  good  under  the  custom  of  the  said  caste.  The 
answer  in  Strangers  Manual  applies  to  Soodras  of  inferior  castes, 
who  depart  from  the  precepts  of  the  Hindoo  law. 

Loss  OF  CASTE. — When  forfeiture  of  caste  is  incurred  by  either, 
intercourse  between  husband  and  wife  ceases. 

If  bt  a  sonless  female. — Should  the  loss  of  caste  be  on  the 
side  of  the  female^  and  she  be  sonless,  she  is  accounted  dead,  and 
funeral  rites  are  performed  for  her. 

If  she  have  a  son. — He  is  bound  to  maintain  her,  and  by  this 
means  her  existence  is  recognised,  Str<L  Man.  §  32. 

Pbohibited  degrees. — But  though  the  caste  may  be  the  same, 
the  prohibited  degrees  of  relationship  are  not  to  be  infringed. 
Amongst  the  higher  castes,  a  woman  must  not  be  descended  from 
the  paternal  or  maternal  ancestors  of  her  proposed  husband  within 
the  sixth  degree,  Menu,  ch.  iii.  §  4,  5.  But  these  rules,  like  those  of 
caste,  have  greatly  relaxed,  and  in  all  castes  only  uncles,  brothers, 
and  sisters,  and  their  descendants  are  prohibited  as  being  too 
nearly  allied,  1  Stra,  ff,  L.  p.  40;  Stra,  Man,  §  45. 

Mabrlage  of  younger  bbotheb  or  sister  befobe  an  bldbb. — 
It  is  said  that  the  marriage  of  a  younger  brother  or  sister  before 
an  elder  is  discountenanced,  1  Stra,  JET.  Z.  p.  41. 

Adopted  son. — An  adopted  son  is  considered  as  a  natural  child 
in  all  matters  regarding  marriage  and  degrees  of  affinity,  but 
though  he  loses  the  rights  of  property  out  of  the  family  to  which  by 
birth  he  belongs,  yet  in  respect  of  marriage  and  affinity  he  is  still 
a  member  of  that  family,  so  that  he  is  under  a  double  disadvantage 
as  regards  marriage.  He  can  neither  marry  within  the  prohibited 
degrees  into  the  family  who  has  adopted  him,  nor  can  he  marry 
within  the  same  degrees  into  the  family  from  which  he  has  come. 
See  "Adoption." 

Causes  of  separation. — There  are  other  causes  of  separation 
besides  infidelity,  not  absolute  indeed,  or  a  severance  of  ^e  mar- 
riage tie,  but  entitling  the  wife  to  maintenance.  These  are  mainly 
caused  by  disappointment  of  the  object  of  marriage,  and  arise 
from  impotence  in  the  man,  confirmed  barrenness  in  the  woman, 
loathsome  incurable  disease  in  either,  and  the  like,  Stra,  Man,  ff. 
L.  §  35. 

Supersession,*  or  polygamy. — Supersession  is  that  right  by 
which  a  man  claims  to  have  a  plurality  of  wives.     According  to 

*  The  word  lupenession  has  been  retained  in  deference  to  the  earlier 
writers  on  Hindoo  Law.  It  is  not  accurate  to  say  that  because  a  man  takes  a 
second  wife  he  supersedes  the  first.  Both  live  together  if  possible  in  harmony 
— Polgamy  is  more  correct. 
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Hindoo  law  mnd  usage,  it  seems  clearly,  whatever  may  be  thought 
of  the  morality  of  the  step,  that  amongst  Hindoos  polygamy  is 
permitted,  and  that  it  is  competent  to  the  Hindoos  to  have 
seTeral  wives.  How  many.  Sir  Thomas  Strange  observes  in  his 
Hindoo  Law,  vol  i.  p.  56,  it  is  competent  to  him  to  have  at  one  and 
the  same  time  does  not  distinctly  appear.*  The  prohibition  which 
is  found  to  be  directed  against  a  plurality  of  wives,  save  under  cer- 
tain justifying  circumstances,  such  as  the  first  wife's  infidelity,  bad 
temper,  barrenness,  or  production  only  of  daughters,  appears  to  be 
treated  alike,  as  many  other  rules  of  Hindoo  law,  as  merely  directory 
and  not  imperative,  per  Scotland,  (7.  J,;  Vercuvami  Chetie  v.  Ap^ 
pa^vami,  1  Mad,  H,  C,  R,  378.  It  is  a  practice,  however,  which 
i&  objected  to  by  a  majority  of  Hindoos  in  Bengal,  who  have 
petitioned  the  Qovemor-General  of  India  in  council  to  suppress  it 
by  enactment. 

But  the  husband  cannot  supersede  his  wife  at  his  mere  pleasure. 
In  some  instances  it  is  justifiable,  in  others  it  is  only  admissible, 
and  where  it  can  neither  be  justified  nor  tolerated,  it  is  illegal, 
1  Sira,  H,  L,  52.     We  shall  consider  these  in  their  order. 

Justifying  ciRCUMSTANCEa — Such  circumstances  may  be  classi- 
fied under  two  heads — viz.,  1st,  Consent ;  2d,  Legal  causes. 

1st,  Consent. — The  consent  of  the  wife  without  any  disquali- 
fying causes  on  her  part  of  itself  warrants  re-marriage,  Stra, 
if  an.  §  35.  Many  devices  are  resorted  to  for  the  purpose  of  ob- 
taining her  consent  and  reconciling  her  to  her  altered  position, 
such  as  a  suitable  settlement,  a  compensation,  amounting,  with  her 
Mtridhana,  or  woman's  property,  to  a  value  equivalent  to  the  ex- 
penses of  the  second  marriage,  1  Stra.  H.  L.  53.  But  the 
measure  of  gratuity  for  supersession  seems  not  to  be  settled,  ib. 
30,  54.  lu  estimating  it,  however,  account  is  to  be  taken  of  what 
she  already  possesses,  and  the  difierence  only  is  to  be  given  her, 
and  if  the  difierence  is  the  other  way,  then  a  trifle  only  for  form's 
sake,  1  Stra.  H.  L.  54. 

2d,  Legal  causes. — ^When  the  first  wife  is  addicted  to  habits 
of  intoxication,  has  been  long  diseased,  bears  daughters  for  ten 
years,  exhibits  want  of  chastity,  is  habitually  disobedient  or  disre- 
spectful towards  her  lord,  is  bad  tempered,  barren,  expensive,  mis- 
chievous, abusive,  1  Stra.  H.  L.  53 ;  Stra  Man.  §  12. 

It  ha%  however,  been  said  that  cheerful  acquiescence  on  her  part 
entitles  her  to  proportionable  liberality,  while  contumacious  re- 
sistance subjects  her  to  coercion,  public  exposure,  and  correction, 
1  Stra.  H.  L.  53. 

Pbbsent  on  second  mabriage. — We  have  seen  that  when  the 
wife  has  consented  to  the  second  marriage,  the  husband  is  boimd  to 
make  her  a  suitable  present  equal,  with  her  stridhana,  to  the  ex- 
penses of  the  second  marriage.     We  may  observe,  that  for  this 

*  In  one  case  the  husband  had  leren  wives. 
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the  wife  maj  sue  the  husband,  although  her  misconduct  would  be 
an  answer  to  the  action,  Stra.  Man.  §  36. 

Illegal  supersbssion  is  the  abandonment  for  another,  a  blame- 
less and  efficient  wife  who  has  given  neither  cause  nor  assent,  for 
which  the  husband  may  be  brought  to  his  senses  hy  the  king,  by 
severe  chastisement. 

The  second  marriage  will  not  be  invalidated  by  reason  of  the 
absence  of  these  justifying  causes,  Stra,  Man.  §  12. 

The  respondent  betrothed  his  daughter  to  the  appellant,  who 
having  afterwards  contracted  a  second  marriage,  (by  the  Nutra 
rite,)  the  respondent  sought  to  compel  the  appellant  either  to 
consent  to  a  divorce,  or  to  dissolve  the  second  marriage,  and  admit 
his  daughter  to  her  rights.  It  was  urged,  in  defence,  that  the 
appellant  was  full  grown,  and  the  respondent's  daughter  not 
arrived  at  years  of  puberty,  and  under  these  circumstances  a 
second  marriage  was  permitted  by  the  rules  of  their  caste,  {Lewa 
Koonbi,)  it  was  held  that  the  appellant's  conduct  was  justified  by 
the  rules  of  the  caste,  and  by  the  laws  of  the  Shaster,  and  the 
divorce,  or  annulment  was  refused,  1  Mori.  Dig.  289,  §  1 3. 

A  wife  is  entitled  to  a  divorce  for  ill  treatment  according  to 
the  rules  of  the  Kunsara  caste,  ib.  §14. 

A  divorce  will  be  granted  on  account  of  a  husband^s  dissolute 
life  and  bad  character  if  the  caste  permits  it,  though  the  ShatUr 
does  not  admit  of  divorce  under  any  circumstances,  t6.  14  a.  A 
roan  of  the  Oandharva  caste  married  a  second  wife,  the  court  held 
that  unless  there  was  good  cause,  natra  was  not  permitted 
amongst  them,  the  court  granted  a  divorce  to  the  first  wife  as 
they  both  did  not  agree,  t6.  §  15. 

Eesidence  op  first  wife. — A  wife  who  has  been  thus  super- 
seded, whether  justifiably  or  not,  must  be  provided  for.  She 
should  continue  to  reside  with  her  husband,  or  if  he  oblige  her  to 
leave  him,  with  his  relatives ;  or  failing  them,  her  own,  and  he  is 
bound  to  maintain  her.     See  post. 

Entitled  to  inherit. — Abandoning  an  innocent  wife  under 
circumstances  other  than  those  named  is  immoral  and  punishable. 
In  such  a  case  the  first  wife  is  in  nowise  to  suffer  in  position. 
She  will,  for  instance,  inherit  just  as  if  no  second  wife  had  been 
taken,  and  her  debts  would  be  binding  on  her  husband.     See  po9L 

Residence  of  several  wives. — ^Where  there  were  several 
wives,  according  to  the  old  rule  of  different  castes,  they  ranked 
according  to  their  castes.  But  precedence  is  now  given  according 
to  seniority  of  marriage,  as  all  must  be  of  the  same  caste.  The 
one  first  married  is  therefore  the  one  who  is  to  bo  still  honoured, 
not  having  been  superseded  for  any  fault,  and  she  it  is,  the  elder, 
not  necessarily  in  years,  but  according  to  priority  of  nuptials,  who 
succeeds  eventually  to  her  husband  as  heir,  maintaining  the  others, 
who  inherit  in  their  turn  on  her  death,  or  even  during  life,  in  the 
event  of  her  degradation,  possessing  as  they  do  a  capacity  for  the 
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perfonnanoe  of  religious  ceremonies  being  the  consideration  upon 
which  the  widow  as  well  as  the  son  is  preferred  in  inheritance, 
1  Sira.  H,  L.  6^,  137,  see  poU,  Mr  Justice  Strange,  §  326,  ob- 
serves, that  it  has  been  held  where  there  may  be  a  plurality  of 
wires  the  one  first  married  succeeds  to  the  exclusion  of  the  others, 
judgmaU  of  Sudr.  CouH  in  R.  A.  5  of  1824,  and  L  of  1835. 
This,  he  remarks,  is  not  the  law  in  Southern  India,  where  the  wives 
are  viewed  as  on  an  equality,  and  inherit  jointly.  Mr  Sti*ange 
refers  to  Smiriti  Chand.  p.  178,  §  57,  by  which  he  is  supported. 

Personal  chastisement  of  wipe. — According  to  Menu  the 
husband  occupied  the  place  of  a  father  to  his  wife,  and  was  per- 
mitted therefore  to  exact  absolute  obedience  by  personal  chastise- 
ment.   But  such  a  law  would  receive  no  sanction  in  a  British  court. 

Withdrawal  op  conjugal  rights. — The  denial  or  withdrawal 
of  conjugal  rights  by  either  party  is  denounced  with  heavy  pen- 
alties, and  the  relative  duty  of  maintaining  each  other  is  enjoined, 
1  Str(L  H.  L.  48. 

Divorce  according  to  Hindoo  law. — This  right  would  seem  to 
be  confined  to  the  husband.  Amongst  some  of  the  lowest  castes 
divorce  is  obtainable  by  each,  and  the  woman  may  marry  again. 
Such  marriage  is  called  Natra^  and  is  familar  in  Bombay,  1  iStra, 
H.  L.  52. 

Re-Marriage. — The  doctrine  that  a  Hindoo  widow  cannot  re- 
marry, has  been  abolished  by  Act  xv.  of  1856.  Section  1  provides 
that  no  marriage  contracted  with  Hindoos  shall  be  invalid,  and  the 
issue  of  no  such  marriage  shall  be  illegitimate  by  reason  of  the  wo- 
man having  been  previously  married,  or  betrothed  to  another  person, 
who  was  dead  at  the  time  of  such  marriage,  any  custom  and  any  in- 
terpretation of  Hindoo  law  to  the  contrary  notwithstanding.  Sec- 
tion 2  annuls  upon  a  marriage  all  rights  and  interests  which  any 
widow  may  have  in  her  deceased  husband's  propertyby  way  of  main- 
tenance, by  way  of  inheritance  to  her  husband,  or  to  his  lineal  suc- 
cessors, or  by  way  of  any  will  or  testamentary  disposition  conferring 
upon  her  without  express  permission  to  re-marry,  only  a  limited 
interest  in  such  property  with  no  power  of  alienating  the  same. 
Section  4  provides  that,  nothing  in  this  Act  shall  be  construed  to 
i*ender  any  widow  who,  at  the  time  of  the  death  of  any  person 
leaving  any  property,  is  a  childless  widow,  capable  of  inheriting 
the  whole  or  any  share  of  such  pro[)erty ;  if  before  the  passing  of 
this  Act,  she  would  have  been  incapable  of  inheriting  the  same  by 
reason  of  her  being  a  childless  widow.  Except  as  in  the  preceding 
sections  is  provided,  a  widow  shall  not  by  reason  of  her  re-marriage 
forfeit  any  property  or  any  right  to  which  she  would  otherwise  be 
entitled,  and  any  widow  who  has  remarried  shall  have  the  same 
right  of  inheritance  as  she  would  have  had,  had  such  marriage  been 
her  first  marriage,  sec.  5. 

Suttee  or  wife  burning  or  burying  alive  is  abolished,  Reg,  1  of 
ISZO,  §  4,  cL  2,  and  §  5. 
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AH  persons  convicted  of  aiding  and  abetting  in  the  sacrifice  of 
a  Hindoo  widow  by  burning  or  burying  her  alive,  whether  the 
sacrifice  be  voluntary  or  not,  shall  be  guUty  of  culpable  homicide, 
aod  shall  be  liable  to  be  punished  by  fine,  imprisonment,  or  both, 
nor  shall  it  be  held  to  be  any  plea  of  justification  that  he  or  she 
WRB  desired  by  the  person  sacrificed  to  assist  in  putting  her  to 
deatbf  ib. 
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ON    ADOPTION. 

SBCTfONS. 
I.    GeNEBAL  OBSEiEVATIONS. 

II.  Who  may  adopt, 

III.  Who  cannot  adopt. 

IV.  Who  may  ghe. 

V.  Who  may  be  adopted. 
VI.  Effect  of  adoption, 
VII.  Mode  and  forms  of  slaking  adoption. 

Section  I. — General  Observations. 

Hindoo  law  of  adoption  baaed  on  Mpu^tual  nece^ili^^ — Marriage 
directed  to  sonship — Adoption  put  in  force  on  fail  art  of  male  issue 
— Etymology  of  Puttra — Some  difference  in  the  ureral  schools — 
MahomTnedan  law  of  adoption  same  a^  die  EngiUk — Bt/  Hindoo 
law  adopted  sons  become  as  natural  born  soji^ — Exception  to  rule — 
Failing  son,  widow  may  perform  i^bsequies — Premimpiion  in  favour 
of  adoption — Evidence  of  adoptton — -y'attiral  horn  sons— Failure  of 
— It  is  not  tlie  performance  of  obsequial  rites  that  saves  from  Put — 
Civil  tribunals  regard  only  civil  rights. 

Hindoo  law  of  adoption  based  on  spiRrrtTAL  necebsities. — 
The  Hindoo  law  of  adoption,  like  that  of  inherttancej  is  baaed  upon 
the  spiritual  necessities  of  a  Hindoo. 

Mabbiage  dibected  to  sons h IK — Sonship  is  indispensable  to 
him.  His  marriage  is  mainly  directed  to  that  object,  with  a  vie-w 
to  the  procreation  of  a  fitting  person  to  perform  cxequial  rites 
and  discharge  his  ancestor's  debtSj  or  spiritual  obligations  ;  and  so 
important  are  these  held  to  be  by  Hindoos,  tliat  if  marriage  should 
fail  in  its  object,  they  must  have  recourse  to  tde  eipedicDt  of  adop- 
tion, by  which  a  substitute  for  a  natunil  born  son  is  obtained. 
Adoption,  then,  is  of  daily  practice,  and  is  of  especial  import  as 
connected  with  inheritance. 

Adoption  put  in  fobcb  on  failure  of  male  issue.  —  This 
right  is  put  in  force  on  failure  of  male  issue ;  the  future  happi- 
ness of  the  Hindoo  depending,  according  to  big  superstition,  upon 
the  performance  of  obsequies  aod  the  payment  oi'  debts,  tempi>ral 
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and  spiritual,  by  a  son,  as  the  means  of  redemption  from  an 
instant  state  of  suffering  after  death.  The  dread  is  of  a  place 
called  Put  or  Hell,  a  place  of  horror  to  which  the  mane»  of  the 
childless  are  supposed  to  be  doomed,  there  to  be  tormented  with, 
hunger  and  thii-st,  for  want  of  those  oblations  of  food  and  lib- 
ations of  water,  at  prescribed  periods,  which  it  is  the  pious,  and 
indeed  indispensable,  duty  of  a  son  to  offer,  1  Stra,  II.  L.  74. 
By  this  means  he  is  supposed  to  save  his  parent  from  Put,  and 
is  consequently  called  puttra,  or  son,  1  Stra.  H.  L.  74. 

Etymology  op  Puttba. — The  etymology  of  Puttra,  the  Sanscrit 
word  for  "  son,"  shows  the  necessity  that  compels  every  Hindoo  to 
perpetuate  his  name.  Menu,  ch.  ix.  sec.  138,  says,  "Since  the 
son  (trayate)  delivers  his  fother  from  the  hell  named  Put,  he  was 
therefore  called  puttra  by  Brahma  himsel£"  Again,  "  A  son  of 
any  description  should  be  anxiously  adopted  by  one  who  has  no 
male  issue,  for  the  funeral  cake,  water,  and  solemn  rites,  and  for 
the  celebrity  of  his  name,"  Smriti,  quoted  in  Batiiakara. 

Marriage  failing  in  its  most  important  object,  in  order  that 
obsequies  should  not  remain  unperformed,  and  eternal  bliss 
be  thereby  forfeited,  as  well  for  ancestors  as  for  the  deceased  dying 
without  legitimate  issue  begotten,  the  law  was  provident  to  excess, 
enumerating  eleven  sons  besides  the  legally  begotten.  Six  derived 
their  pretensions  from  birth,  and  six  from  adoption.  Menu^  cb. 
ix.  §  159,  160,  thus  enumerates  them,  "The  son  begotten  by  a 
man  himself  in  lawful  wedlock ;  the  son  of  his  wife  begotten  in 
the  manner  before  described ;  a  son  given  to  him ;  a  son  made  or 
adopted ;  a  son  of  concealed  birth,  or  whose  real  father  cannot  be 
known;  and  a  son  rejected  by  his  natural  parents,  are  the  six 
kinsmen  and  heirs.  The  son  of  a  young  woman  unmarried ;  the 
son  of  a  pregnant  bride ;  a  son  bought ;  a  son  by  a  twice  married 
woman  ;  a  son  self-given  ;  and  a  son  by  a  Soodra,  are  the  six  kins- 
men, but  not  heii-s  to  collaterals."  The  first,  viz.,  the  issue  male  of 
the  body  lawfully  begotten  being  the  principal  one  of  the  whole, 
as  the  son  given  in  adoption  was  always  the  preferable  one  amongst 
those  obtainable  expressly  in  this  mode,  YajnawaLcya,  3  Big,  241. 
And  now  these  two,  or  at  the  most,  three,  the  son  by  birth,  aurasa, 
and  the  son  by  adoption,  dattaka,  or  the  son  given,  and  the  kritrimoy 
or  son  made,  are,  generally  speaking,  the  only  subsisting  adoptions 
allowed  to  be  capable  of  answering  the  purpose  of  sons,  Smriti 
Chand,  Saunaca,  and  Vrifuispati,  2  Stra.  82  Caleb.;  Datt,  Chand, 
sec.  I,  par.  9;  though  in  some  of  the  northern  provinces  forms  of 
adoption  other  than  that  of  the  Dattaka  still  prevail,  3  Dig.  276, 
289 ;  1  Stra.  U,  L.  75.  The  Kritrima  form  of  adoption  prevails 
in  the  province  of  Mithila.  In  strictness,  perhaps,  this  form  should 
be  held  to  be  abrogated,  see  Sir  W.  Jone^%  Translation  of  Menu, 
note ;  3  Dig.  p.  272.  But  immemorial  usage  legalises  any  prac- 
tice, Vrihaspati,  cited  2  Dig.  p.  128.     See  post,  pp.  49,  69. 

SOMB  DIFFERENCE  IN  THE   SEVERAL   SCHOOLS   ON  ADOPTION. On 
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tlie  subject  of  adoption  there  is  some  difference  in  the  several 
schools.  The  Dattaka  Chandrika  and  DaUaka  Mimansa  are  the 
two  chief  authorities,  and  eqiudly  respected  by  all  the  schools,  1 
W.  H.  Macn.  Prins,  H,  L.  66.  Nearly  all  schools  follow  the  Dat- 
taka Chandrika  in  preference  to  the  Dattaka  Mimansa,  where  these 
celebrated  treatises  differ,  2  Mad  U.  C.  E,  214. 

The  customs  of  the  Greeks,  with  reference  to  adoption,  are  ap- 
plicable, for  the  most  part,  to  the  system  which  prevails  amongst 
the  Hindoos.  Dr  Potter,  the  author  of  the  A  niiquities,  vol.  ii.  p.  342, 
in  treating  of  the  customs  of  Greece,  says,  "Adopted  children  were 
called  Toc/dfff^era/  or  auarosnToi*  and  were  invested  with  all  the  privi- 
l^i;es  and  rights  of,  and  obliged  to  perform  all  the  duties  belonging 
to  such  as  were  begotten  by  their  fathers.  And  being  thus  provided 
for  in  another  family,  they  cease  to  have  any  claim  of  inheritance 
or  kindred  in  the  family  which  they  had  left,  unless  they  first  re- 
nounced their  adoption,  f  which  the  laws  of  Solon  allowed  them 
not  to  do,  except  they  had  first  begotten  children  to  bear  the 
name  of  the  person  who  adopted  them,  thus  providing  against 
the  ruin  of  ^milies  which  would  have  been  extingiushed  by 
the  ruin  of  those  who  were  adopted  to  preserve  them.  If  the 
adopted  persons  died  without  children,  the  inheritance  could  not 
be  alienated  from  the  family  into  which  they  were  adopted,  but 
returned  to  the  relations  of  the  person  who  adopted  them.  The 
Athenians  are  by  some  thought  to  have  forbidden  any  man  to 
marry,  after  he  had  adopted  a  son,  without  leave  from  the  magis- 
trate ;  and  there  is  an  instance  in  Tzetzes's  Chiliads  of  one  Leogoras, 
who,  being  ill-used  by  Andocides,  the  orator,  who  was  his  adopted 
son,  desired  leave  to  marry.  However,  it  is  certain  that  some 
men  married  after  they  had  adopted  sons  ;  and  if  they  begot  legiti- 
mate children,  their  estates  were  equally  shared  between  those 
b^otten  and  adopted,"  Macn.  Pmns,  H.  Z.,  "  Adoption." 

Mr  Sandars'  "Inst,  of  Justinian,^'  p.  113,  third  edition,  with 
reference  to  the  customs  of  the  Komans  regarding  adoption, 
says,  "  Before  the  time  of  Justinian  the  effect  of  adoption  was  to 
place  the  person  adopted  exactly  in  the  position  he  would  have 
held  had  he  been  a  son  of  the  person  adopting  him.  AH  the  pro- 
perty of  the  adopted  son  belonged  to  his  adoptive  father.  The 
adopted  son  was  heir  to  his  adoptive  Either,  if  intestate,  bore  his 
name,  retaining,  however,  the  name  of  his  own  gens,  with  the 
change  of  us  into  arms,  as  Octavius  into  Octavianus,  and  shared 
the  sacred  rites  of  the  ^mily  he  entered.'' 

A  public  character  was  always  attached  in  ancient  Roman  law 
to  so  important  an  alteration  in  families  as  adoption.  The  sanc- 
tion of  the  curia  was  probably  necessary  to  its  validity  when  the 
finmily  of  a  member  of  the  curicB  was  affected.     '*  If  the  person 

*  Paideethetai,  seiBpoietoi. 

t  In  this  respect  the  Greek  adoption  dififered  from  the  Hindoo,  (see  Tpost,  p. 
58,  Cancellation.) 
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adopted  was  sui  Juris,  his  entry  into  a  new  familj  {arrogcttio) 
was  jealously  watched,  as  the  pontifices  would  never  allow  it 
where  there  was  any  likelihood  of  the  sacred  rites  of  the  family 
he  quitted  becoming  extinct  by  his  departure  from  it.  The 
form  of  gaining  the  consent  of  the  curtce  was  even  continued 
when  the  curice  were  only  represented  by  thirty  lictors,  until  the 
rescript  of  the  emperor  was  substituted  as  a  means  of  e£fecting 
arrogations.  ....  We  may  guess  arrogation  was  effected  by 
a  fictitious  suit,  in  which  the  person  arrogated  was  claimed  as 
the  child  of  the  arrogator,  and  let  judgment  go  by  default" 

If  the  person  adopted  were  under  the  power  of  another,  the 
person  under  whose  power  he  was  had  to  release  him  from  that 
power,  which  he  did  by  selling  him  (mancipaiio)  three  times,  which 
destroyed  his  own  patria  potestas^  and  then  giving  him  up  to  the 
adopting  parent  by  a  fictitious  process  of  law  called  in  jure  cessio, 
in  which  he  was  claimed  and  acknowledged  as  the  child  of  the 
person  who  adopted  him,  and  pronounced  to  be  so  by  the  magis- 
trate before  whom  the  proceeding  was  held  (imperio  magistrcUus,) 
The  word  adoptio  was  common  to  both  processes,  both  to  arro- 
gation  ....  and  to  adoptio,  in  its  more  limited  sense  of  the 
adoption  of  a  person  not  sui  juris.  In  the  ceremonies  previously 
required  for  the  adoption  of  a  person  alieni  juris,  Justinian 
substituted  the  simple  proceeding  of  executing,  in  presence  of  a 
magistrate,  a  deed  declaring  the  fact  of  the  adoption  ;  the  parties 
to  the  adoption,  i,e,,  the  person  giving,  the  person  given,  and  the 
person  receiving,  being  personally  present  to  give  their  consent. 
But  it  was  sufficient  if  the  consent  of  the  party  adopted  were 
expressed  by  his  not  declaring  his  dissent — non  contradicente. 

The  change  made  by  Justinian  in  the  law  of  adoption  completely 
altered  its  character.  It  used  sometimes  to  happen  under  the  old 
law  that  a  son  lost  the  succession  to*  his  own  father  by  being 
adopted,  and  to  his  adoptive  father  by  a  subsequent  emancipation. 
Justinian  wished  to  remedy  this  effectually.  He  therefore  provided 
that  the  son  given  in  adoption  to  a  stranger,  that  is,  to  any  one  not 
an  ascendant,  should  be  in  the  same  position  to  his  own  father  as 
before,  but  gain  by  adoption  the  succession  to  his  adoptive  father, 
if  the  adoptive  father  died  intestate.  The  adoptive  father  was 
not,  however,  bound  like  the  natural  father  to  leave  him  a  share 
of  his  property  if  he  made  a  will.  In  this  kind  of  adoption, 
termed  adoptio  minus  plena,  the  adoptive  son  still  remained  in  the 
family  of  his  natural  father,  and  the  only  change  which  adoption 
caused  was,  that  he  acquired  a  right  of  succession  to  his  adoptive 
father  if  intestate. 

When  the  person  to  whom  the  adopted  son  was  given,  was  one 
of  his  own  ascendants,  then  the  old  law  regulated  the  effects 
of  the  adoption,  and  the  adoption  in  this  case  was  what  commen- 
tators term  adoptio  plena.     The  adopted  son  entered  the  family  of 
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the  ascendant,  who  became  his  adoptive  father.  A  grandson  was 
not  naturally  in  the  same  family  with  his  maternal  grandfather^ 
and  could  only  enter  the  family  of  his  maternal  grandfather  by 
being  adopted.  If  he  had  been  born  after  his  father  had  been 
emancipated,  he  would  not  be  in  the  same  family  with  his  paternal 
grandfather,  who  might  therefore  wish  to  adopt  him.  It  was  even 
possible  that  he  might  be  adopted  by  his  own  father ;  for  if  bom 
before  his  father  was  emancipated,  his  grandfather  might  have 
emancipated  his  father  without  emancipating  him,  and  then  might 
afterwards  have  given  him  in  adoption  to  his  father. 

Neither  women  nor  children  under  the  age  of  puberty -could 
be  arrogated.  Arrogation  was  first  permitted  in  the  case  of  the 
latter  by  Antoninus  Pius,  but  only  after  strict  inquiry  had  been 
made  into  the  circumstances  of  the  case.  Besides  the  general 
inquiry  which  took  place  in  any  case  of  adoption,  further  regula- 
tions were  made,  designed  to  protect  the  property  of  the  impubes. 
Any  one  who  wishes  either  to  adopt  or  arrogate  should  be  the 
elder  by  the  term  of  complete  puberty,  t.e,,  eighteen  years. 

So  long  as  the  required  number  of  years  intervened,  there  was 
no  further  positive  ride  as  to  age ;  but  it  being  in  the  discretion  of 
the  emperor  to  allow  adoption  or  not,  there  was  generally  a  dis- 
position to  refuse  it,  unless  the  person  who  wished  to  adopt  was  of 
such  an  age  as  to  make  it  impossible  he  should  have  children  of 
his  own. 

As  adoption  follows  nature,  it  would  have  seemed  without 
express  enactment  that  none  but  married  persons  could  have 
adopted  grandsons,  and  that  a  person  to  have  had  a  grandson 
must  have  had  a  son. 

With  respect  to  the  degrees  of  marriage,  it  sometimes  made  an 
important  difiference  whether  a  person  was  appointed  as  a  son 
or  a  grandson.  The  natural  {i.e.,  non-adopted)  granddaughter, 
for  instance,  of  the  person  adopting  would  be  cousin  or  niece 
of  the  person  adopted,  according  as  he  was  adopted  as  a  grandson 
or  son,  and  might  marry  him  in  the  one  case  and  not  in  the  other. 
A  grandson  could  be  adopted  generally  when  he  was  supposed  to 
be  the  issue  of  a  deceased  son,  and  so  was  sui  juris  at  the  death  of 
the  grandfather,  or  especially  as  the  son  of  a  particular  son,  in 
which  case  he  came  under  that  son's  power  when  the  grandfather 
died.  The  grandfather  could  at  his  pleasure  diminish  but  could 
not  add  to  the  number  of  his  son's  fam^y. 

The  adopted  son  is  assimilated  to  the  natural  in  plurimis  causis, 
and  not  altogether,  because  if  the  adopted  son  left  the  adoptive 
family,  he  ceased  to  have  any  relationship  whatever  to  its  members, 
but  the  natural  son  was  always  cognatus  to  his  own  blood  rela- 
tions, although  by  emancipation  or  adoption  he  might  cease  to  be 
agnatus  to  them. 

Under  Justinian's  legislation  the  adoptive  father,  if  a  stranger, 
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had  no  patria  potesta*  at  all,  and  therefore  could  not  exercise  snch 
a  power  as  that  of  giving  his  adoptive  son  in  adoption  to  another 
person. 

When  once  adoption  was  dissolved,  all  the  relations  created  by 
it  were  at  an  end,  except  that  marriage  was  forbidden  between  the 
person  adopting  and  the  person  adopted.  But  the  tie  could  never 
again  be  renewed  between  the  same  persona  Women  also  could  not 
adopt,  for  they  had  not  even  their  own  children  in  their  power. 
But  by  the  indulgence  of  the  emperor,  and  as  a  comfort  for  the 
loss  of  their  own  children,  they  were  allowed  to  adopt. 

If  a  person  having  children  under  his  power  should  give  himself 
in  arrogation,  not  only  did  he  submit  himself  to  the  power  of  the 
arrogator,  but  his  children  also,  being  in  the  arrogator*s  power, 
were  considered  his  grandchildren. 

All  the  property  of  the  pei-son  arrogated  became  the  property 
of  the  arrogator.  The  adopted  son,  as  he  was  previously  in  the 
power  of  hia  natural  father,  had  no  property  to  pass. 

Mahommedan  law  of  adoption  the  same  as  with  the  English. 
— The  act  is  a  mere  reception  into  one  family  of  a  child  who  by 
natural  birth  belongs  to  another,  and  it  necessarily  confers  upon 
him  no  rights  of  inheritance,  nor  does  it  in  any  way  fetter  the 
adoptive  father,  so  that  property  must  be  specially  bequeathed  or 
otherwise  given  to  him,  or  else  as  an  adopted  son  he  inherits 
nothinjr,  Macn.  Prins.  H.  L,  d^^. 

By  Hindoo  law  adopted  son  becomes  as  a  natural  born  son. — 
With  regard  to  Hindoo  law  the  position  of  an  adopted  son  is  very 
different.  To  all  intents  and  purposes  he  becomes  as  the  natural 
born  son  of  the  adoptive  family,  and  loses  all  rights  in  his  native 
family,  since  he  is  introduced  for  religious  purposes  and  benefits, 
to  rescue  the  father  from  Put  or  everlasting  misery,  1  Stra.  H.  L, 
97,  101,  citing  Dattaha  Mimansa  of  Nanda-Pcunditay  ch.  vi.  §  8.  If 
the  adoption  be  invalid,  his  natural  rights  would  remain  unaffected, 
Bawani  Sankara  Pandit  v.  Ambabay  Ammal,  1  Mad,  H,  C,  R, 
363,  or  unless  in  a  dwyamushyayana  adoption,  see  post^  46. 

Exception  to  rule. — There  is,  however,  one  only  exception  to 
this  rule,  and  this  is  the  case  of  an  after-born  son.  If  the  wife 
has  been  barren  for  many  years,  and  a  son  has  been  adopted,  and 
she  should  afterwards  bear  a  son,  the  natural  bom  son  supercedes 
the  adopted  son,  who,  however,  receives  one-fourth  of  the  share 
of  the  after-born  son  as  a  consideration  for  the  injury  done  him 
by  removal  from  his  own  family,  Ayyavu  Muppanar  v.  Niladaichi 
Ammalf  1  Mad,  II.  C,  R,  45.  In  such  a  case  as  this,  there  was  a 
reasonable  ground  for  the  adoption.  Should  the  natural  born  son 
die  without  male  issue,  the  adopted  child  will  succeed  to  the  whole 
of  the  property  of  his  adoptive  father,  subject  to  charges  elsewhere 
noticed.     See  post,  *'  Charges  on  Property." 

Failing  son,  widow  may  perform  obsequies. — Failing  a  son, 
a  Hindoo's  obsequies   may   be  performed  by  his  widow,  or,  in 
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default  of  her,  bj  a  whole  brother  or  other  heirs,  but  not  with  the 
same  benefit  as  by  a  son,  Datt.  Miman,  sec.  1,  §  58,  59 ;  Vrihat 
pati.  3  nig,  458;  Yriddha  Menu,  3  Dig.  478;  1  Stra.  H.  Lu  76. 
That  a  son,  therefore,  of  some  description,  is  with  him,  in  a  spi- 
ritual sense,  next  to  indispensable,  is  abundantly  certain.  But 
exacted  as  it  is  whenever  the  waot  exists  in  terms  sui&ciently  per- 
emptory, it  is  a  right,  and  not  a  duty  to  be  enforced  by  the  civil 
power,  ib.  76.  No  good  Hindoo  lawyer,  sitting  in  our  courts  in 
India,  would  listen  for  a  moment  to  an  application  to  compel  a 
childless  Hindoo  to  adopt,  succession  to  his  property  being  in  all 
events  provided  for,  whether  he  have  a  son  to  inherit  it  or  not, 
1  StrcL  H,  L.  76.  It  is  on  this  ground  that  wills  are  said  to  be 
unknown  to  Hindoo  law,  see  poBt,  "  Alienation  by  Will" 

Presumption  in  favour  op  adoption. — The  presumption  in 
&ivour  of  adoption  is  strong,  for  the  spiritual  welfare  of  the  hus- 
band depends  upon  his  being  represented  by  a  son,  Huradhun 
Mockurjia  v.  Muthoranath  3fookurjia,  4  Moore* 9  In,  Ap.  414 ;  and 
this  necessity  is  strongly  shown  by  writers  of  the  highest  autho- 
rity in  India,  1  jStra,  II,  L,  pp.  7,  73,  76,  2d  ed. ;  1  Mam.  Frins. 
H,  L,  p.  63;  ItuL  of  Menu,  ch.  9,  §  107  ;  Jim.  Vahana,  ch.  xi., 
sec.  1,  §  31 ;  F.  Macn.  Cons,  of  H.  L,  176 ;  3  Colth.  Dig,  of  U, 
L,  274,  5.  Crastnarao  Wassudenji  v.  Rayuneth  Harichandarjx 
Ferry  $  Oriental  Cases,  150.  Adoption,  however,  must  be  strictly 
proved. 

Evidence  of  adoption. — Where  there  is  conflicting  evidence 
upon  the  fact  of  an  adoption,  much  will  depend  upon  the  probabi- 
lities of  the  case  to  be  collected  from  facts  as  to  which  both  parties 
are  agreed :  as,  in  the  case  of  a  childless  Hindoo  advanced  in 
years,  where  it  was  in  the  highest  degree  improbable  that  he  could 
have  any  children  by  his  wives,  and  he  adopted  a  boy  in  despair 
of  having  issue,  who  died  in  his  adoptive  father's  lifetime,  the 
fact  of  his  religious  tenets,  by  which  his  salvation  depended  upon 
his  leaving  a  son  to  perform  his  funeral  oblation,  was  held  to  be 
strong  probability  in  favour  of  such  adoption. 

The  evidence  of  witnesses  to  the  fact  of  a  parol  adoption,  with- 
out deed,  was  contradictory.  The  provincial  law  courts  in  India 
held  that  a  claimant  to  the  succession  as  adopted  son  had  not 
established,  by  credible  testimony,  the  fact  of  such  adoption. 
Upon  appeal,  such  decrees  were  reversed,  the  court  holding  that 
the  presumption  in  the  circumstances  was  in  favour  of  adoption, 
and  that  the  evidence  was  suflScient  to  establish  the  claimant's 
title,  Huradhun  Mookurjia  v.  Muthoranath  Moorkurjia,  4  Moore^s, 
In,  Ap,  414  ;  Rungama  v.  Atckama,  ib,  1,  104. 

Natural  born  sons. — Of  course,  if  there  are  natural  bom  sons, 
or  sons  born  in  wedlock,  no  difficulties  as  to  heirship  can  possibly 
present  themselves  in  performance  of  exequial  rites. 

Failure  of. — But  should  male  issue  fail,  or,  from  other  cir- 
cumstances hereafter  mentioned,  male  issue  existing,  they  should 
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be  incompetent  to  the  performance  of  funeral  rites,  then  very  im- 
portant questions  arise  as  to  the  rights  of  adoption  amongst 
Hindoos. 

It  is  not  the  son's  perforuanob  of  obsequial  rites  that  saves 
FROM  Put. — Mr  Strange^  in  his  Man,  of  If,  I/,  §  51,  maintains  that 
the  mere  birth  of  a  son,  who  may  die  immediately  after,  saves 
from  Put,  but  adds  he  may  nevertheless  adopt  a  son  to  perform 
his  funeral  rites,  and  keep  up  his  line. 

In  Chinna  Oaundan  v.  Kwmara  Qaurvian^  1  Mad.  H,  C,  R57,  Sir 
Collet/  Scotland,  C.J,,  says,  Mr  Strange's  argument  rests  on  the 
assumption  that  it  is  the  birth,  or  adoption  of  the  son  that  de- 
livers tlie  natural,  or  adoptive  father  from  Put.  Surely  this  is 
erroneous.  It  is  the  son's  performance  of  the  father's  exequial 
rites,  not  his  birth  or  adoption,  that  relieves  the  father  ftt)m 
Put.  Adoption  takes  place,  according  to  Atrt,  {DattaJca  Chan- 
drika,  i.  3,)  for  the  sake  of  the  funeral  cake,  water,  and  solemn 
rites.  According  to  Manu,  (ibid,  and  Dattaka  Miman,  i.  9,)  for 
these  objects,  and  also  for  the  celebrity  of  the  adoptive  father's 
name,  but  not  for  the  sake  of  the  supposed  efficacy  of  the  mere 
act  of  adoption.  If,  then,  the  saving  virtue  lies  solely  in  the  per^ 
formance  of  exequial  rites,  Mr  Justice  Strange's  doctrine  of  the 
total  expenditure  on  the  natural  father  of  the  efficacy  of  the  son's 
birth  does  not  seem  to  warrant  his  conclusion.  The  adoptive 
son  may  well  perform  his  adoptive  father's  rites,  and  in  certain 
cases  it  appears,  when  he  is  dwyamuchyayana,  (t.c.,  the  son  of  two 
fathers,)  those  of  his  natural  father  also.  See  observations  on  this 
case,  post,  p.  45. 

Civil  tribunals  regard  only  civil  rights. — Civil  tribunals, 
however,  regard  only  civil  rights  in  this  matter,  and  not  the 
relative  benefits  to  the  soul,  per  Scotland^  C.  •/.,  1  Mad,  U,  C. 
R,  5^,  But  we  are  of  opinion  that  the  religious  element  cannot 
be  excluded,  see  post,  p.  44. 

The  father  may  adopt  whom  he  will. — We  shall  consider 
the  subject  under  the  following  heads  : — 

1.  Who  may  adopt. 

2.  Who  cannot  adopt. 
8.  Who  may  give. 

4.  Who  may  be  adopted. 

5.  The  effect  of  adoption. 

6.  The  mode  and  form  of  making  adoption. 


Section  II. 

Who  may  Adopt. 

Sonless  man — Consent  of  toife — Whether  father,  having  given  away 
an  only  son,  can  adopt  another — Who  included  in  legitimate  male 
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issue — Daughter's  grandson — Tvx>  cannot  adopt  the  same  son — 
Uncle  cannot  adopt  a  nephew  already  adopted — Adoption  must  be 
valid  when  made — Wliere  male  issue  incompetent  to  the  perfor- 
mance of  funeral  rites — When  father  converted  to  Christianity — 
Successive  adoptions — Second  adoptum  during  the  life  of  the  first 
adopted  son — Ac^iescence  in  division  ofpivperty  by  the  father — 
Undivided  brothers, 

SoNLESS  MAN. — Any  Hindoo  may  adopt,  who  is  destitute  of 
male  issue  competent  to  the  performance  of  his  funeral  rites,  or, 
as  it  is  expressed,  for  the  sake  of  the  funeral  cake,  water,  and 
solemn  rit^  and  celebrity  of  his  name,  and  redemption  from  debt 
to  his  progenitors.  Bait,  Miman.  citing  Atri,  sec.  L  §  3,  §  5  ; 
Datt,  Chand,  sec.  i.  §  3 ;  4  Moor^s,  In.  Ap,  45.  A  man  is  destitute 
of  male  issue,  to  whom  no  son  has  been  bom,  or  whose  son  has 
died,  Datt,  Miman.  sec.  i.  §  4 ;  Datt  Chand,  sec.  i.  §  4.  None 
can  adopt,  therefore,  who  have  male  issue  competent  to  the  per- 
formance of  funeral  rites  infra.  At  the  moment  of  birth  a  man 
becomes  father  of  male  issue,  and  is  absolved  from  debt  to  his 
progenitors,  Datt.  Chand,  sec.  i.  §  5. 

Consent  op  wife. — The  consent  of  a  wife  to  the  adoption  of  a 
son  by  her  husband  (a  childless  Hindoo)  is  not  essential  to  the 
validity  of  the  adoption.  Adoption  is  an  act  of  the  husband  alone, 
although  the  wife  may  join  in  it,  Rungama  v.  Atchama^  and 
Atchanut  v.  Ramanadha  BaboOy  AMoore'^s  In.  Ap.  1,  and  although 
it  may  enure  for  the  benefit  of  both. 

Whether  a  father,  haying  given  away  an  only  son,  may 
ADOPT  ANOTHER. — The  benefit  of  the  son  may  form  a  consideration 
with  a  father  for  giving  him  in  adoption.  Thus,  he  may  be  him- 
self without  the  means  of  providing  for  his  son,  and  may  conse- 
quently, for  the  lad's  interests,  be  induced  to  give  him  in  adoption 
to  one  who  is  sonless,  but  possessed  of  property.  Being  thus  de- 
prived of  the  most  fitting  person  to  perform  his  exequial  rites,  there 
seems  to  be  no  objection  to  his  adopting  a  son  for  that  purpose. 

Who  included  in  legitimate  issue,  son,  grandson,  and 
GREAT-GRANDSON. — "  Male  issue,"  in  Hindoo  law,  comprises  three 
generations — viz.,  the  son,  the  grandson,  and  the  great-grandson  ; 
i.e.y  the  son's  grandson.  Menu,  chap.  ix.  §  137  ;  Datt.  Miman,  sec.  1, 
§  13,  44;  DaU,  Chand  sec.  i.  §  6;  3  Dig,  295.  All  stand  in 
the  relation  of  sons  for  the  purposes  of  inheritance  and  religious 
ceremonies.  Where  there  is,  therefore,  a  son's  son  or.  grandson, 
adoption  is  not  necessary,  and  not  only  is  it  not  necessaiy,  but  the 
Bon  being  dead,  adoption  would  operate  prejudicially  to  their  rights 
of  inheritance,  DcUt,  Miman,  sec.  i.  §  13,  14. 

It  therefore  results,  that  one  only  destitute  of  a  grandson  or 
great-grandson  may  adopt,  Datt,  Chand.,  sec.  i.  §  6,  citing 
Saunc^, 

Orakdson  by  DAUGHTER. — It  has  been  doubted,  says  Maen, 
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ia  his  Principles  of  H.  L,  p.  ^^^  note,  by  the  author  of  the 
Considerations,  p.  150,  whether  a  grandson  by  a  daughter  is  with- 
in the  above  rule ;  but  there  is  no  solid  foundation  on  which  • 
such  a  doubt  can  rest.  It  must  have  arisen  from  the  indiscriminate 
use  of  the  word  (''  grandson*')  in  the  English  translations,  as  appli- 
cable to  the  daughter's  son,  as  well  as  to  the  son's  son.  Mr 
Sutherland,  in  his  Synopsis,  p.  212  {Stake's  H,  L,  B.  664),  infers,^ 
and  justly,  that  if  male  issue  exist  who  are  disqualified  by  any 
legal  impediment  (such  as  loss  of  caste)  from  the  performance  of 
ezequial  rites,  the  affiliation  may  legally  take  place.  In  the 
Summary  of  Hindoo  Law,  p.  48,  it  is  laid  down  as  a  rule  that  the 
insanity  of  a  begotten  son  would  not  justify  adoption  by  a  parent ; 
but  to  this  and  other  general  positions  laid  down  in  that  work, 
I  cannot  altogether  accede.  For  instance,  it  is  stated  that  the 
Puna  Shastris  do  not  recognise  the  necessity  that  adoption  should 
precede  marriage ;  that  a  younger  brother  may  be  adopted  by  an 
elder  one ;  that  the  youngest  son  of  a  family  cannot  be  adopted, 
&c.,  &c. ;  for  none  of  which  can  I£nd  authority,  though  undoubt- 
edly the  whole  of  these  positions  may  be  just  when  applied  to  \^t 
side  of  India,  as  founded  on  the  lex  loci,  or  immemorial  custom. 

Two   INDIVIDUALS    CANNOT    ADOPT    TQE   SAME   SON. — The   same 

person  must  not  be  adopted  by  two  individuals,  Dalt.  Chand.  sea 
i.  §  7,  except  in  the  case  of  one  nephew  by  several  uncles,  the 
whole  brothei-8  of  his  natural  father,  Suther.  Synop, 

Uncle  cannot  adopt  a  nephew  already  given  in  adoption 
TO  ANOTHER. — It  may  be  inferos  that  a  legal  impediment  would 
exist  to  the  affiliation  by  an  uncle  of  a  nephew,  whom  his  father 
had  given  away  in  adoption  as  a  SudJta  Dattaka,  who  retains  no 
filial  relation  to  his  natural  father,  SuiJier.  Synop,  Head  2d. 

The  adoption  must  be  valid  when  made. — The  adoption  must 
be  valid  when  made,  for  its  inherent  defects  cannot  be  cui*ed. 

Where  male  issue  incompetent  to  the  performance  of 
FUNERAL  RITES. — If  a  man  have  male  issue,  who,  however,  from 
any  reason,  such  as  degradation  from  caste,  insanity,  disease,  <&c., 
are  incompetent  to  the  performance  of  funeral  rites,  to  all  intents 
and  religious  purposes  he  is  without  issue,  and  may  therefore 
adopt,  1  Stra.  II.  L.  77,  98.  See  S/tamchunder  v.  Narayni  Dihek 
Bengl,  It  1807,  p.  135,  Mori  Dig.  p.  14,  §  13,  Suth.  Synop.  212. 

Where  father  converted  to  Christianity. — Interesting 
questions  here  arise  as  to  the  eflfect  of  Act  xxi.  of  1850 — "  The 
Emancipation  Act"  permitting  a  converted  Christian,  though 
degraded  from  caste,  to  inherit.  Can  the  father  adopt  1  aiid 
what  would  be  the  right  of  the  adopted  son  ?  The  Act  reserves 
to  him  his  rights.  One  of  these  rights  is  the  power  of  adoption, 
and  of  conferring  on  a  male  child,  not  procreated  by  him- 
self, rights  to  the  detriment  of  others  who  would  stand  in  the 
position  of  heii-s  had  he  not  made  an  affiliation.  The  question 
might  arise,  whether  the  courts  would. allow  a  Hindoo  after  con- 
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Tersion  to  OhristiaDity  to  exercise  a  right  so  intimately  connected 
with  the  Hindoo  religion  as  that  of  adoption  1  Prohably  the  Act 
itself  might  be  considered  to  present  no  obstacle ;  but  it  appears 
to  us  that  no  valid  adoption  could  possibly  be  made  by  a  Christian 
so  as  to  render  it  effectual  with  reference  to  Hindoo  law.  He 
oould  not  perform  the  ceremonies  of  adoption. 

Another  question  may  aiise.  On  the  conversion  of  the  son,  a 
Hindoo  father  might  lose  the  only  person  capable  of  performing 
his  funeral  rites.  The  convert's  interests  are  protected  by  the 
Act.  Is  the  fether  at  liberty  to  deprive  him  of  a  portion  of  the 
inheritance  by  adopting  a  son  1  The  Hindoo  law  does  not  pro- 
vide for  the  case  of  a  man  adopting  during  the  existence  of  a  son, 
nor  for  the  share  a  son  adopted  under  such  circumstances  would 
be  entitled  to.  Previous  to  the  Act  no  difficulty  could  arise,  in- 
asmuch as  on  conversion  the  son  became  an  outcast,  and  as  such 
dead  in  the  eye  of  the  Hindoo  law  ;  the  unconverted  father  was 
therefore  at  liberty  to  provide  for  the  performance  of  his  funeral 
ceremonies  by  adoption.  We  think  the  present  difficulty  might 
betovei-come  by  the  fathers  dividing  with  the  convert,  and  then 
adopting ;  in  which  case  the  adopted  son  would  seem  to  be  entitled 
to  succeed  to  the  father  s  share. 

Successive  adoptions. — Whatever  reasons  require  the  adoption 
of  one,  also  allow  succeeding  adoptions  to  be  made  when  the  pur- 
poses of  the  first  fail,  as  when  the  first  dies  without  issue  or 
adoption.  But  only  one  adopted  son  can  be  taken  at  a  time,  and 
he  succeeds  to  all  the  property  of  his  adoptive  father.  See  Sham- 
chunder  v.  Narayni  Dibeh;  1  Mori,  Dig.f'p,  14,  §  13,  20,  and  note ; 
3  Dig.  295  ;  Bait.  Miman,  sec.  i.  §  6  j  2  Stra,  IL  Z.  85  ;  Steele,  52, 
185 ;  2  Ma4:n,  Prts.  U,  L,  200;  Macn,  Cons.  H.  L.  146,  157. 

SSCOND  ADOPTION  DURING  THE  LIFE  OP   THE  FIRST  ADOPTED  SON. 

Acquiescence  in  division  of  property  by  the  father. — V.,  a 
Zamindar  in  the  northern  circars  of  Madras,  of  the  Soodra  caste, 
being  childless,  adopted  with  the  consent  of  his  wife  a  son,  Jaga- 
nadha;  at  the  same  time  he  executed  a  deed  with  the  natuitd 
&ther  of  the  adopted  son,  binding  himself  to  make  him  heir  of  his 
zemindary  and  wealth.  V.  subsequently  married  a  second  wife, 
and  afterwards,  and  during  the  life  of  his  adopted  son,  he  adopted 
a  second  son,  Hamanadha.  They  both  lived  in  the  house  of  V., 
who,  while  they  were  minors,  made  a  division  of  his  ancestral,  and 
other  estates  between  them  in  certain  proportions.  Jaganadha 
when  he  came  of  age  entered  into  possession  of  his  share,  but 
Hamanadha  being  a  minor,  Y.  managed  his  share  for  him,  and 
died  during  his  minority.  At  V.'s  death  Jaganadha  claimed  the 
right  of  succession  to  the  whole  of  V.'s  estate  and  property,  on 
the  ground  that  V.  was  precluded  from  alienating  any  portion  of 
the  estate  to  his,  Jaganadha's  prejudice,  and  that  Ramanadha's 
kdoption  daring  the  iSe  of  the  former  was  illegal  and  void.  The 
Sadder  Adawlut  at  Madras  decided  that  the  second  adoption  was 
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valid.  Held  upon  appeal  by  the  judicial  committee  of  the  Privy 
Council  reversing  that  decree  : — 1st,  That  according  to  the  Hindoo 
law  a  second  adoption  of  a  son,  the  first  adopted  son  being  alive, 
and  retaining  the  character  of  a  son,  was  illegal  and  void. 

2d,  That  Jaganadha^s  acquiescence  in  the  division  after  he  came 
of  age  did  not  preclude  his  right  to  recover  the  ancestral  estate,  as 
Y.  had  no  power  to  alienate  any  portion  of  the  ancestral  estate  to 
Jaganadha's  prejudice. 

3d,  That  upon  the  principle  that  a  party  cannot  affirm  and 
disaffirm  the  same  transaction,  effect  must  be  given  to  the  inten- 
tions of  v.,  so  far  as  he  had  power  to  dispose  of  his  property  by  an 
act  inter  vivos,  and  in  which  Jaganadha  had  acquiesced,  and  that  as 
he  took  the  whole  of  the  ancestral  property  of  V.,  he  must  give  up 
for  the  benefit  of  Kamanadha  that  part  of  V.'s  other  property  which 
was  included  in  his  share  in  the  division,  and  to  give  effect  to 
which  his  consent  was  not  necessary,  RungarAa  v.  Atchamaf  and 
Aichama  v.  RamanacUia,  4  Moore's  In,  A  p.  1. 

There  were  two  appeals  in  this  case  against  a  decree  of  the  S.  A. 
of  Madras,  made  in  three  separate  suits  in  the  Provincial  Court, 
to  determine  the  right  of  succession  to  the  estates  of  V.  The  first 
suit  was  instituted  by  Ramanadha  against  Jaganadha,  the  adopted 
son  of  the  late  "V". — Ist,  as  adopted  son  of  V. ;  2d,  Under  a  settle- 
ment made  by  V.  dividing  the  estates  between  J.  and  R,  the 
former  having  taken  possession  of  the  whole  on  V.'s  death.  The 
second  suit  was  instituted  by  Atchama,  the  appellant  in  the  second 
appeal  against  R.,  claiming  succession  to  V.'s  estate  as  the  senior 
widow  of  J.,  who  died  pending  the  suit  between  him  and  Hi,  with- 
out issue  by  either  of  his  wives,  Atchama  or  Rungama ;  and  2dly, 
under  a  will  alleged  to  have  been  made  in  her  favour  by  J.  The 
third  suit  was  brought  by  the  appellant  Eungama,  the  junior 
widow  of  J.,  for  herself  and  on  behalf  of  Lutchmaputty  as  his 
guardian  and  adoptive  mother,  against  Atchama,  Eamanadha,  and 
one  Doss,  claiming  for  Lutchmaputty,  as  the  adopted  son  and  tes- 
tamentary heir  of  J.,  the  whole  of  the  estates  of  V.  and  J. 

The  first  of  the  suits  now  in  controversy  began  in  1820,  being 
a  suit  brought  by  R.  against  J.  to  establish  his  right  to  that  portion 
of  the  property  which  had  been  allotted  to  him  in  his  character  of 
adopted  son  by  V.     This  suit  was  pending  when  J.  died. 

In  1824  a  decision  was  pronounced  against  R,  from  which  he 
appealed,  and  before  the  appeal  was  heard  he  died.  He  left  no 
natural  son,  but  two  widowa  and  a  boy  who  had  been  brought  up 
in  his  house,  and  who  was  said  to  be  his  adopted  son.  The  ques- 
tion then  arose  who  was  entitled  to  succeed  to  the  estate  of  Jaga- 
nadha. The  question  of  what  the  estate  of  J.  consisted,  i.tf., 
whether  he  was  entitled  to  the  whole  or  only  half  of  the  estate  of 
Vencatadry  still  remained  unsettled;  and  with  respect  to  the  right 
of  succession  to  J.  it  was  not  disputed  that  if  he  left  a  son,  whether 
natural  born  or  legally  adopted,  such  son  would  be  entitled  to  suc- 
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ceed ;  that  if  he  left  no  son  but  an  undivided  brother,  such  brother 
would  be  entitled  to  succeed  ;  that  if  he  left  no  son,  nor  undivided 
brother,  the  widow  or  one  of  the  widows  would  be  entitled  to 
succeed. 

On  the  death  of  J.,  Eamanadha  set  up  a  title  to  the  whole 
estate  of  V.,  alleging  (not  very  consistently  with  his  former  claim) 
that  he  and  Jaganadha  were  undivided  brothers,  and  that  Jaga- 
nadha  had  left  no  issue  natural  or  adopted. 

Rungama  at  first  acquiesced  in  the  claim  of  Kamanadha,  it 
being  alleged  by  her  that  she  was  deceived  by  Eamanadha,  who 
got  authority  to  act  for  her,  while  it  is  alleged  by  others  of  the 
parties  that  she  colluded  with  him. 

Lutchmaputty  was  six  years  old,  and  no  claim  was  preferred 
on  his  behalf. 

Atchama  instituted  a  suit,  claiming  the  whole  estate  of  Jaga- 
nadha, as  his  heiress;  afterwards  Kamanadha  and  Rungama 
quarrelled,  and  the  claim  of  Lutchmaputty  was  advanced.  The 
Sudder  Court  decided  that  Jaganadha  and  Ramanadha  .were 
undivided  brothers,  and  that  Lutchmaputty  was  not  the  adopted 
son  of  Jaganadha,  and  that  Ramanadha  was  entitled  to  the  whole 
inheritance  of  Y.,  and  against  this  decree  the  present  appeals  were 
brought.  The  litigants  stood  thus : — 1st,  Lutchmaputty,  who 
claimed  the  whole  inheritance  which  came  from  V.,  on  the  ground 
that  Jaganadha  was  the  only  adopted  son  of  V.,  and  that  he,  Lutch- 
maputty, was  the  adopted  son  of  Jaganadha.  2d,  Atchama,  who 
insisted  that  Lutchmaputty  was  not  well  adopted,  and  that  she, 
as  eldest  widow,  was  entitled  to  succeed  to  the  inheritance  of 
Jaganadha.  3d,  Rungama,  who  maintained  the  case  of  Lutchma- 
putty, but  insisted  that  if  he  was  not  the  adopted  son,  she 
waa  entitled  to  share  with  Atchama  in  the  succession  of  Ja- 
ganadha. Lastly,  Ramanadha,  who  maintained  the  decree  as  it 
stood. 

As  far  as  concerns  Ramanadha,  his  whole  title  depended  upon 
the  validity  of  his  adoption.  If  he  was  not  well  adopted,  he  was 
not  a  co-heir  with  Jaganadha,  nor  heir  to  Jaganadha.  The 
first  question  therefore  is  as  to  the  validity  of  the  second  adoption, 
the  first  adopted  son  still  existing,  and  remaining  in  possession  of 
his  character  of  a  son.  This  appears  to  have  been  long  a  point 
of  great  doubt  in  Hindoo  law.  The  judicial  committee  in  deliver- 
ing judgment  referred  to  three  classes  of  authorities: — Ist,  The 
opinions  of  Pundits  ;  2d,  The  authorities  as  found  in  the  Hindoo 
Treatises ;  and  3d,  The  European  authorities. 

With  regard  to  the  opinion  of  the  Pundits,  the  preponderance 
is  in  favour  of  the  second  adoption.  But  these  opinions  are  not 
conclusive.  With  regard  to  the  Hindoo  authorities,  the  court  re- 
ferred to  the  Digest  of  Hindoo  Law  on  Contracts  and  SuccessioriSy 
with  a  commentary  by  Jagannatha,  translated  by  Coleh,  pp.  386, 
*  395,  397 ;  Daitaka  Miman,  sec.  L  §  3,  6,  21 ;  Dattaka  Chandrika, 
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sec.  i.  §  3,  citing  Airi  and  Menu,'  translation  by  Sir  W.  Jones, 
p.  313;  Vivadarnava  Setu,  translated  hy  Halhed,  chap.  21,  sec 
ix. 

With  regard  to  European  authorities,  the  court  cited  1  Stra, 
H.  L.  p.  78.  Shamchumder  v.  Narayni  Dibeh,  1  £en^.  Sud,  Dew. 
Ad,  jRep,  209,  (1807.)  Gooreeperahana  Rai  v.  MussuTnonaut  JymaUty 
2  Beng.  Svd.  Dew,  Ad.  Rep.  136,  (1814.)  The  firat  of  these  cases 
decided  only  that  a  second  adoption  is  valid  when  the  first  adopted 
son  has  died  without  issue.  In  the  second  case  the  doubts  seem 
to  have  been  rather  as  to  the  effect  of  the  second  adoption  by  the 
husband  himself  in  revoking  the  authority  given  to  the  wife  thau 
in  the  validity  of  the  second  adoption  while  a  first  adopted  son  is 
living.  These  cases  have  never  been  considered  as  settling  the 
law  upon  the  subject.  In  a  note  to  the  case  of  Narainee  Dibeh 
v.  Hirkishor  Rai,  1  Beng.  Sud,  Dew,  Rep.  42,  supplied  by  Mr 
Coleb.,  he  states  the  point  as  one  of  doubt,  and  one  on  which 
Jagannatha  and  Dattaka  Chandrika  were  at  Lssue. 

Every  European,  without  any  exception,  as  far  as  we  have  any 
information,  who  has  since  examined  the  subject,  has  corae  to  a 
conclusion  adverse  to  the  second  adoption.  In  2  Stra,  H.  L,  p. 
S6,  the  law  is  thus  stated  by  Mr  Sutherland  : — A  Hindoo  cannot 
have  legally  adopted  children,  a  son,  legitimate  or  adopted  exist- 
ing ;  any  subsequent  adoption  would  be  invalid ;  at  least  the  son 
so  adopted  would  not  inherit,  Sutherland! a  Synopsis  of  Hindoo  Law 
of  Adoption,  p.  212 ;  Steel's  Synopsis  of  the  Law  of  Hindoo  Castes^ 
p.  48 ;  ^iV  W.  Macn,  PAnciples  and  Precedents  of  Hindoo  Law, 
vol.  i.  p.  80,  without  the  slightest  doubt  or  hesitation  says : — 
"  It  is  clear  that  a  man  having  adopted  a  boy,  and  that  boy  being 
alive  he  cannot  adopt  another.  The  judicial  committee  held  that 
the  adoption  of  Bamanadha  was  invalid.  This  case  has.  been 
acted  on  in  Sudanund  Mohapaitur  v.  Bonomallee,  1  Beng,  H,  C,  R, 
317.  Although  no  second  adoption  can  be  made  during  the  life 
of  the  son  first  adopted ;  and  although  no  adoption  can  be  can- 
celled or  annulled  for  any  purpose  whatsoever  which  would  not 
justify  a  disinheritance ;  yet  in  case  of  death,  disinheritance,  or 
the  like,  another  may  be  adopted,  because  in  such  case  the  very 
objects  of  adoption  would  be  f rusticated. 

Undivided  brothers. — Adoption  is  made  quite  regardless 
of  the  rights  which  may  be  injuriously  affected  by  it  as  by  one 
of  two  undivided  brothers. 


Section  III. 

Who  cannot  Adopt. 

Unmarried  men — Widower — Wife  or  widow — When  to  be  adopted 
—  Verbal  authority '^Widoto  under  authority  granted  by  minor 
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ward  without  authority  of  Court  of  Wards — Dancing  girls — Dis- 
qualifying circumsta  nces — Minor — Lunatic  —  0  ut-caste — Con  vert 
to  Christianity — Profligacy  and  disease. 

Unmarkied  men. — Sir  Thomas  Strange,  1  H.  L,  77,  says,  tlie 
nece^ity  of  the  thing  applies  whether  a  man  be  single,  married, 
or  a  widower,  since  to  all  equally  his  futnre  state,  according  to  his 
conception  of  it,  is  of  the  last  importance.  If  with  the  Hindoos  the 
competency  of  a  single  man  to  adopt  do  not  appear  to  rest  upon 
much  authority,  3  Dig,  252,  it  is  probably  owing  to  the  universality 
of  early  marriages  between  both  sexes,  which  makes  celibacy  excep- 
tional, Sutherland's  Synopsis^  note  4,  p.  222 ;  Stokes,  II.  L.  -5.,  p.  671. 
1  S^a.  II.  L.  78.  Mr  Justice  Slra.  Manual,  p.  18,  takes  a  different 
view.  He  says,  an  unman-ied  man  cannot  make  an  adoption  ;  but 
for  this  he  cites  only  a  Pandit's  opinion.  Again  he  says,  unmarried 
males,  of  whatever  age,  and  females,  whether  mairied  or  unmarried, 
are  not  in  danger  of  Put.  No  adoption  on  their  account  is  hence 
necessary,  neither  would  such  adoption  be  valid  ;  but  for  this  no 
authority  is  cited.  It  has  been  held  by  the  High  Court  of 
Madras,  in  Naga'ppa  Udapa  v.  Suhba  Sastry,  2  Mad.  II.  C.  R.  367, 
that  an  adoption  by  a  widower  is  valid  according  to  Hindoo  law. 
The  authorities  referred  to  are  Strangers  Manual,  §  61,  relying  on  the 
authority  of  the  Dattaica  Miinansa  of  Somanath,  which  the  court 
appears  to  consider  of  no  authority,  but  why,  does  not  clearly 
appear.  Sir  Thomas  Strange,  vol.  i.  p.  Q5  of  the  edition  of  1825 
(p.  77  of  the  third  edition,)  quoting  a  passage  of  Jagannatha 
supra,  expresses  his  own  opinion  :  "  If  with  Hindoos  the  com- 
petency of  a  single  man  to  adopt  does  not  appear  to  rest  upon 
much  authority.*'  In  this  the  learned  author  is  mistaken,  inas- 
much, as  will  presently  be  shown,  Jogannatlui  s&ys  there  is  no 
authority  on  the  point.  Sir  W.^II.  Macn.  vol.  i.  Prins.  U.  L.  p, 
66,  refers  to  Mr  Sutherland's  opinion,  and  an  answer  given  by 
the  Pundits,  at  vol.  ii.  p.  175,  but  refi-ains  from  expressing  his 
own  opinion.  The  P«ndits  say  that  an  unmaiTied  man  may 
adopt,  and  refer  to  the  Dattaka  Chandrika,  which  does  not 
support  them,  as  well  as  to  the  Dattaka  Darpana,  which,  like  the 
Dattaka  Mimansa  of  Mr  J.  Strange,  we  have  no  means  of  verifying. 
Mr  Sutherland,  Synop.  iv.,  haa  likewise  been  referred  to.  Cer- 
tainly he  inclined  to  the  opinion  that  an  unmarried  man  may 
adopt,  and  appears  to  have  been  chiefly  influenced  by  what  Jagan- 
natha is  supposed  to  have  said  in  contradiction  of  what  Medha- 
tithi  has  expressed  on  the  subject.  Mr  Sutherland  labours  under 
the  impression  that  Jagannatha  rigorously  rejects  as  erroneous 
the  doctrine  which  would  restrict  adoption  to  a  man  in  the  order 
of  Grihi,  or  married  man.  In  this  respect  Mr  Suthei-land  has 
erred  as  well  as  Sir  Thos.  Strange.  The  passage  referred  to  will 
be  found  in  3  Dig.  252,  and  is  as  follows  : — "  It  should  be  here 
remarked  that  no  law  is  found  expressing  that  a  son  shall  not  be 
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adopted  by  one  who  has  not  contracted  a  marriage.**  This  pas- 
sage does  not  justify  the  inference  that  the  absence  of  prohibition 
sanctions  such  adoption.  Upon  this  passage  alone,  the  only 
authority  that  we  have  been  able  to  discover,  the  decision  of  the 
High  Court  can  be  supported. 

If  we  refer  to  the  text  books  on  adoption,  we  find  that  Atri, 
declaring  the  necessity  for  adoption,  says — "  By  a  man  destitute 
of  a  son  only  must  a  substitute  for  the  same  always  be  adopted," 
Daitaka  Miviansa,  sec.  i.  §  3.  By  this  we  think  it  evident  that 
the  person  who  is  destitute  must  be  in  a  position  to  have  pro- 
created for  himself  a  legitimate  son,  and  consequently  must  have 
been  married  at  th^  time. 

Caunaka,  citing  Dattaha  Cliandrika,  sec.  i.  §  4,  says,  one  de- 
stitute of  a  son,  or  one  whose  son  may  have  died,  having  fasted 
for  male  issue,  may  adopt.  This  clearly  implies  the  existence  of  a 
wife.  According  to  the  translation,  sec.  5,  ib.,  by  Mr  Sutherland, 
of  Menu,  chap.  ix.  §  1 06,  which  differs  slightly  from  the  transla- 
tion by  Sir  W.  Jones,  it  is  declared  :  "  By  the  eldest  at  the  mo- 
ment of  birth  a  man  becomes  a  father  of  male  issue.''  It  is  the 
want  of  this  male  issue  which,  according  to  Caunaka,  a  man  must 
fast  for  before  he  adopts.  It  would  appear  from  DaUaka  Chan- 
drika,  sec.  i.  §  24-27,  that  the  wife  likewise  obtains  spiritual  benefit 
or  exemption  from  exclusion  from  heaven  by  the  affiliation  of  a 
son  ;  and  it  appears  also  from  the  case  of  Rungama  v.  Atchama  and 
Atchama  v.  HamanadJiu,  4  Moo7'e's  In,  Ap,  1,  that  she  may  join  in 
the  adoption,  1  Stra,  H,  L.  78,  79.  We,  therefore,  do  not  consider 
that  the  decision  of  the  High  Court  is  sufficiently  conclusive  to 
determine  the  question ;  for  if  we  look  to  the  policy  of  the  law, 
we  may  conclude  that  the  necessity  for  a  son  was  declared  to  encour- 
age marriage,  and  it  would  open  the  door  to  fraud  on  the  rights  of 
kindred  were  the  circumstances  under  which  adoption  may  be 
made  multiplied,  on  the  ground  that  these  circumstances  are  not 
expressly  prohibited.  Mr  Morlty^  1  Dig,,  p.  16  §  35,  cites  a  case 
where  it  was  held  that  the  right  of  bachelors  to  adopt  rested  on 
local  customs,  see  ib.  n.  2. 

Wife  or  widow. — A  wife  or  widow  may  adopt  on  behalf  of 
her  husband,  but  on  the  authority  of  the  husband  only,  given 
during  his  life  and  for  his  benefit ;  the  child  being  adopted  to  him, 
and  not  to  herself.  The  adoption  having  taken  place,  the  adopted 
becomes  son  to  both,  and  is  capable  of  performing  funeral  rites  to 
both,  1  Sira,  H,  L.  79.  But  in  Anandayi  alias  Kunjara  Naichiar 
v.  Hani  Farvatavardani  Naichiar,  2  Mad,  H,  C,  R,  206,  (the 
Bamnad  case,)  it  was  held  that  a  widow  can  adopt  a  son  without 
the  consent  of  her  husband,  according  to  Hindoo  law  ;  and  that 
where  a  widow  adopted  a  son,  with  assent  of  the  majority  of  the 
surviving  kindred  of  her  husband,  the  adoption  was  valid.  But  if 
the  requirements  of  the  consent  of  the  sapindas  is  anything  more 
than  a  moral  precept,  the  assent  of  any  one  of  them  will  suffice. 


Digitized  by  VjOOQIC 


ON  ADOPTION.  33 

This  decision  is  afc  present  in  appeal  l»efore  the  Privy  Council.  It 
would  be  premature  to  discuss  its  propriety  or  otherwise  question 
its  authority;  but,  considering  the  reasons  why  the  consent  of 
sapindaa  is  required  to  an  act  which  would  cut  them  off  from  the 
succession,  it  appears  to  us  that  since  the  law  requires  such 
consent,  it  is  the  consent  of  those  who  are  likely  to  be  pre- 
judiced by  the  widow's  adoption  that  is  essential  The  majority 
may  consent  in  any  given  instance,  but  that  majority  may  be 
composed  of  persons  who  have  a  very  remote  interest ;  and  if 
their  consent  alone  were  considered  sufficient,  the  interest  of 
sapindas  preceding  them  in  degree  might  be  pr^udiced.  Assent 
to  adoption  on  the  part  of  sapindas  amounts  to  a  renunciation  of 
the  succession,  and  ^ould  not,  in  our  opinion,  be  lightly  assumed. 
According  to  the  Vyavahara  Koustabka  and  Mayukhoy  chap.  4. 
sec  V.  §  18,  authorities  of  the  highest  repute  amongst  the 
MahraUas,  which,  in  this  respect,  follow  the  doctrine  of  the 
Dattaka  Chandrikay  the  sanction  of  the  husband  is  not  requisite 
if  the  widow  has  obtained  the  permission  of  the  oaste  ^md  the 
sanction  of  the  ruling  powers.  But  under  «uch  eircumstanoes 
she  must  adopt  the  next  of  kin  to  the  deceased  husband,  his 
brother's  son,  if  such  exists, — Sree  Brifbhookunjee  v.  Sree  Gokoo- 
looUaoj§€  Miiharc^,  1  Borr,  181 ;  Huehut  Rao  Mankur,  Govinda 
Eao  B.  Mankur,  ii.  ib,  pp.  76;  1  Afc/rl  Dig.  p.  13,  §  586-7; 
see  also  Stra,  H,  L,  Ap.  pp.  66,  ^S,  71 ;  Sir  W.  H.  Mam,  68, 
note. 

In  Madras  the  Pundits  have  expressed  an  opinion  that  the  widow 
may  adopt  with  the  consent  of  the  husband's  relatives — see  Ranee 
Sevagamy  Nachiar  v.  StreerruUhoo  Huraniah  Gurbah,  1  Mad,  Set, 
Dee,  101,  104;  and  see  M.S,  2>.,  1849,  pp.  115,  117,  and  S,  A, 
No.  156  of  1857 ;  M.  S.  D.  1858,  p.  5  ;  Stra.  Man,  §  72 ;  Gibelin 
itudes  $ur  le  droit  civil  des  Hindovs,  79,  94 ;  1  Stra,  H,  L,  79 ; 
Caleb,  Mitaesh,  ch.  1,  sec.  xi.  cL  9. 

In  Bengal  the  husband's  assent  seems  indispensable,  MacTt, 
Frins.  H,  L,  68 ;  Macn,  Cons,  195  ;  3  Caleb.  Dig,  24:2 ;  so  likewise 
Benares,  2  S.  D,  A,  169,  Raja  Haimun  ChiUl  Sing  v.  Koainer  Gum- 
heam  Sing,  2  Knapp,  P.  C  203,  221. 

In  Behar  permission  of  the  husband  is  necessary,  and  leave  from 
the  husband's  kindred  is  not  sufficient,  Jai  Ram  Dkami  v.  Mtuan 
Dhamiy  5  S,  D,  A,S;  1  Marl,  Dig,  p.  13,  §  8. 

If  the  husband  specify  any  one  child,  she  can  only  adopt  that 
one.  See  Select  Decrees  of  Madras  Sudr,  Court;  see  1  Marl,  Dig, 
16,  §  33. 

It  is  doubtful  whether  she  may  adopt  a  second  in  the  event  of 
the  death  of  the  first,  1  Stra.  M,  H.  L.  §  74 ;  1  Marl.  Dig,  ib, 

I£  a  particular  child  be  named  by  the  husband,  and  he  dies 
before,  or  after  the  appointment,  there  would  be  reason  for  con- 
tending that  her  authority  has  been  exhausted,  and  that  she  had 
not  the  power  to  adopt  another ;  but  if  she  can  adopt  without 
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his  consent,  there  seems  no  reason  why  she  should  not  on  the  death 
of  the  first  adopted  son  make  a  second  adoption. 

If  a  general  authority  be  given  she  may  adopt  whom  she  pleases 
and  whenever  she  pleases,  although  the  boy  be  not  in  eziBtence  at 
her  husband^s  death,  I  Mori.  Dig.  p.  15,  §  25. 

When  to  be  adopted. — In  the  Ramnad  Zamindary  case,  4 
Moore^s  In,  Ap.  1,  the  adoption  did  not  take  place  for  a  period  ot 
twenty  years  after  the  husband's  death ;  but  decorum  and  pro- 
priety require  it  to  be  done  immediately  after  his  death.  See 
1  Mori,  Dig.  15,  §  23.  If  no  authority  be  given,  Sir  Thomas 
Strange,  H.  Z.  79,  says,  that  by  the  law  of  the  Benares  and  Maha- 
rashtra Schools,  the  assent  of  the  kinsmen  after  any  lapse  of  time  is 
sufficient  and  necessary. 

Verbal  authority. — The  authority  may  be  given  in  words  in 
any  form  whatever,  Soondur  Koorarra  Dihheea  v.  Quacidhur  Pershad 
Tawarrecy  et  i  contra.  See  1  Mori.  Dig.  15,  §  26,  27 ;  2  Stra.  H. 
L.  95. 

Widow  under  authority  granted  by  minor  ward,  without 
authority  of  court  op  wards. — A  Hindoo  minor,  and  ward  of 
court,  atithorised  his  widow,  without  obtaining  the  consent  of  the 
Court  of  Wards,  to  adopt  a  son,  held  that  the  adoption  was  inva« 
lid,  Mussumauth  Anundmoyee  Ohowdhoorayan  V.  Skeeh  Chunder 
Roy,  9  Moore'Sf  In  Ap.  295.  Kirtee  Chundro  Chowdhuree  on  his 
death  left  two  sons,  Juggut  Chundro  Chowdhuree  and  Bhoban 
Chowdhuree,  both  minors,  his  joint-heirs,  in  equal  undivided 
moieties,  according  to  Hindoo  law,  and  the  appellant,  his  widow, 
him  surviving.  The  elder  son  died  soon  after  his  father,  a  minor, 
intestate,  and  unmarried.  The  other  brother  died  in  1844,  intes- 
tate, without  issue,  but  leaving  a  widow,  an  infant  of  tender  years, 
and  his  heir  according  to  Hindoo  law. 

In  1846  the  widow  put  forward  Gerish  Chundro  as  a  son  adopted 
by  her  under  an  unoomottee  Putter,  (a  deed  authorising  her  to  adopt 
a  SOD.)  At  the  time  this  deed  was  executed  by  her  husband  he 
was  a  minor  and  ward  of  court,  but  there  was  no  authority  granted 
by  the  Court  of  Wards  as  I'equired  by  Beng.  Reg.  x.  of  1793,  sec. 
33,  to  enable  him  to  adopt  a  son.  The  Sad.  Dew.  Ad.  held  that  the 
law  declares  that  no  adoption  by  disqualifying  landowners  is  to  be 
deemed  valid  without  the  consent  of  the  Court  of  Wards,  on  ap- 
plication made  to  them  through  the  collector,  sea  33,  Beng.  Reg.  x. 
of  1793.  It  follows  necessarily  that  no  power  to  adopt  can  be 
granted  by  such  a  person  without  the  consent  of  the  Court  of 
Warda  The  person  who  granted  the  power  to  adopt,  on  which 
the  suit  is  founded,  was  at  the  time  a  ward  of  the  court,  and  the 
consent  of  the  Coui-t  of  Wards  was  neither  asked  for  nor  obtained. 
It  is  therefore  invalid,  ih. 

Dancing  Girls. — Dancing  girls  are  permitted  to  adopt  females 
only,  Stra.  M.  U.  L.  §  98,  99  4  1  Stra.  H.  L.  80,  n.)Eeepo^  47. 

DiSQUAUFYiNO  CIRCUMSTANCES. — ^A  doubt  might  be  entertained 


Digitized  by  VjOOQIC 


ON  ADOPTION.  35 

as  to  the  vaKdity  of  adoption  by  a  blind,  impotent,  or  other  per- 
son disqualified  from  inheriting.  The  more  correct  opinion,  how- 
ever, appears  to  be  that  such  adoption  would  be  good,  though  it 
seems  reasonable  that  one  excluded  from  the  inheritanoe  should 
confer  no  right  of  inheritance  on  the  adopted,  of  which  the  adopter 
is  debarred  by  law,  Sutherland's  Synop,,  Head  iv. 

MiNOK. — For  the  most  part  a  minor  being  married  may  adopt. 
See  ante  p.  31 ;  d,Moor^s  In.  Ap.  295,  where  the  adoption  by  a 
minor  was  held  invalid  for  want  of  permission  of  the  Court  of 
Wards. 

A  LUNATIC. — A  lunatic  cannot  adopt,  because  an  act  of  assent 
is  necessary,  there  being  a  formal  contract  between  the  two  fathers. 

An  out-caste. — An  out-caste  cannot  adopt — 1.  Becaiise  he  is  in 
so  helpless  a  state  as  to  the  future  that  no  adoption  would  benefit 
him ;  2.  Because  he  cannot  inherit ;  3.  Because  the  principles  of 
Hindoo  law  affect  those  only  who  are  Hindoos.  But  now  under 
the  Emancipation  Act,  xxi.  of  1850,  these  rules  do  not  apply.  That 
Act  declares,  that  so  much  of  the  law  and  usages  now  in  force 
within  the  territories,  subject  to  the  E.  L  Co.,  as  inflicts  on  any 
person  forfeiture  of  rights  or  property,  or  may  be  held  in  any  way 
to  impair,  or  affect  any  right  of  inheritance  by  reason  of  his  or  her 
renounciDg,  or  having  been  excluded  f^om  the  communion  of  any 
religion,  or  being  deprived  of  caste,  shall  cease  to  be  enforced  as 
law  in  the  courts  of  the  E.  I.  Co.,  and  in  the  courts  established  by 
royal  charter  within  the  said  territories,  see  ante  p.  42. 


Section  IV. 

Who  mat  Give. 

The  Father — Mother — Brothers-Uncle. 

The  father. — Any  one  who  has  absolute  authority  over  the 
child,  e.g.^  the  father,  may  give  him  in  adoption.  "  He  whom 
his  father  or  mother  with  her  husband's  assent  gives  to  another  as 
his  son,  provided  that  the  donee  have  no  issue,  if  the  boy  be  of 
the  same  class  and  affectionately  disposed,  is  considered  as  a  son 
given,  the  gift  being  confirmed  by  pouring  water,"  MenUy  chap.  9, 
sec.  iv.  §  12;  Mitacsh.  ch.  1,  sec.  xi.  §  9 ;  Maynvkhay  chap.  4,  sec. 
6,§1. 

The  mother. — The  consent  of  the  mother  is  not  necessary,  nor 
can  she  give  her  child  in  adoption  without  the  consent  of  her 
husband,  {Datt.  Miman.  sec.  i.  §  15,  sec.  iv.  §  18;  Bati.  Chand. 
sec.  i.  §  31,)  unless  he  be  dead  or  otherwise  incapable  of  giving 
his  sanction ;  but  in  cases  of  urgent  distress  and  necessity,  the 
assent  of  the  husband  may  be  presumed ;  or,  when  he  is  emitter 
martuus,  as  by  permanent  emigration,  entering  a  monastery,  <fec., 
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<kc.,  the  mother  may  make  the  gift,  1  Stra,  H,  82  ;  Stra,  Man,  §  78 ; 
Sutherland,  225,  Head  ix.;  Stokes,  H.  L.  B,  673;  DaU.  Chand. 
sec.  i.  §  31.  Sir  W,  H,  Macn.,  Prms,  of  H.  L,  66,  says,  the  only 
exception  to  the  above  rule  of  Menu  that  has  been  propounded 
by  the  commentators  is  contained  in  the  Daitaka  Mimama,  sec.  4, 
§  12,  which  refers  to  the  gift  of  her  son  by  a  widow  during  a 
season  of  calamity. 

According  to  Madana  the  disjunctive,  "or,"  in  Afenu^s  text^ 
means  that  if  the  mother  be  not  present  the  father  alone  may  give 
him  away,  and  if  the  father  be  dead,  the  mother;  but  if  both  be 
alive,  then  both. 

The  brothbb. — Though  Mr  Morley,  1  Big,  p.  19,  §  63,  mentions 
a  case  where  an  elder  brother  was  allowed  to  give  a  younger  one 
in  adoption  after  the  death  of  the  father,  Mr  Strange,  J,  Man. 
of  1862,  §  97,  denies  this  to  be  law,  and  with  some  reason,  for  the 
rights  of  both  are  co-ordinate ;  and  further,  it  is  necessary  that  the 
rights  of  the  child  should  be  protected  agaiust  the  attacks  of  a 
designing  brother.     See  Orphan,  post,  p.  46. 

When  both  parents  are  dead,  the  elder  brother  cannot  give  his 
brother  in  adoption.     See  Orplmn,  post,  p.  46. 

The  uncle. — For  the  same  reason  an  uncle  cannot  give  a 
nephew  away,  Stra,  Man,  §  80. 


Section  V. 

Who  may  be  Adopted. 

Must  be  the  son  of  a  woman  whom  the  adopter  might  have  married — 
Reflection  of  a  son — Brother^ s  son — Sister^  s  son — Daughter's  son — 
Exceptions  to  the  rule — On/y  son — The  result  of  authorities—^ 
Dwyamushyayana —  Orphan — Illegitimate  son — Whether  an  adop' 
ted  son  may  he  given  in  adoption — Sam^  caste — Sam^  gotra  or 
family — Natural  brotJier — A  girl — Age  bars  adoption — Tonsure^ 
removal  of—^Oopanayana — Whether  illegal  adoption  curable — 
Marriage — Soodras, 

He  must  be  the  son  of  a  woman  whom  the  adopter  might 
HAVE  married. — The  ruling  canon  here  is,  that  no  boy  can  be 
adopted  with  whose  mother  the  adopter  could  not  have  married. 
The  reason  assigned  being  that  the  son  must,  by  physical  possibi- 
lity, be  [Ui  like  the  natural  child  as  may  be  managed,  Datt,  Miman. 
sec.  v.  §  16;  D,  Chand.  sec.  ii.  §  8;  1  Stra,  H.  L,  83;  Suther- 
land'»  Syiiop,  2nd  head.  A  male  child  alone  can  be  adopted,  not 
a  female,  Mayukha,  chap.  iv.  sec.  v.  §.  6,  except  by  dancing  girls, 
p^si^   p.  47. 

Beflection  op  a  son. — He  must  be  "  the  reflection  of  a  son," 
and  that  is  interpreted  to  mean  the  son  of  a  woman  upon  whom. 
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if  he  were  begotten  by  the  adoptive  father,  he  would  not  be  the 
production  of  an  incestuous  intercourse.  It  is  explained  in  Dolt. 
Miman,  sec.  v.  §  16,  to  be  "the  capacity  to  have  sprung  from 
the  adopter  himself  through  an  appointment  to  raise  issue  on 
another's  wife,  as  in  the  case  of  a  son  of  a  brother,  a  near  or  distant 
kinsman,  and  so  forth.** 

Accordingly,  the  brother,  paternal  and  maternal  uncles,  the 
daughter's  son,  and  that  of  the  sister,  are  excluded,  for  they  bear 
not  the  resemblance  to  a  son,  ib,  §  17 ;  Stra,  Man.  §  85 ;  1  Stra, 
M.  Z.  83,  for  the  adopter  could  not  be  the  father  of  any  of  them 
without  committing  incest. 

Brother's  son. — It  is  true  that  a  brother's  son  inherits,  and 
performs  obsequies  to  his  uncle  dying  without  preferable  heirs ; 
but  then  it  is  as  his  nephew,  not  as  his  son,  Datt,  Miman,  sec.  ii. 
§  67,  and  the  spiritual  efficacy  in  the  one  case  and  in  the  other  is 
considered  to  be  different.  To  render  him  a  substitute  for  a  son, 
lie  must  have  been  filiated,  1  Stra,  U.  L.  86. 

The  spiritual  efficacy  does  not  appear  to  difier ;  for  if  we  look 
at  the  texts  upon  the  subject,  we  shall  find  that  '^  if  one  among 
brothers  of  the  whole  blood  be  possessed  of  male  issue,  Menu  pro- 
nounces that  they  all  are  fathers  of  the  same  by  means  of  that 
son,"  Datt,  Miman,  sec.  ii.  §  65.  Again  the  author,  citing  from 
the  KdHka-Purana^  represents  the  sage  Markandeya  to  have  said, 
**  Those  who  are  fathers  of  male  issue  by  means  of  their  sons  and 
those  of  brothers  attain  heaven,"  ib,  sec.  ii.  §  45.  Hence  it  would 
appear  that  a  childless  brother  is  delivered  from  Put  on  the  birth 
of  a  brother's  son.  Nevertheless,  he  may  adopt,  but  if  he  does 
not,  the  funeral  oblations  offered  to  his  manes  by  his  nephew  would, 
according  to  the  texts  just  cited,  appear  to  us  to.  be  as  efficacious 
as  if  they  had  been  effected  by  an  adopted  son. 

It  has  been  supposed  that  a  brother's  son  ia  the  proper  per- 
son to  prefer  for  adoption.  But  the  selection  of  a  stranger 
would  not  invalidate  the  rite,  Dattaka  Cha?idriJca,  sea  1,  §  22. 
But  see  Dattaka  Mimansa,  contra.  It  would  appear,  however, 
that  according  to  the  law  of  Bengal  and  elsewhere,  where  the 
doctrine  of  the  Dattaka  Ckandrika  is  chiefly  followed,  that  where 
the  doctrin e/ar^um  valet  exists,  a  brother's  son  may  be  superseded 
for  a  stranger,  and  even  in  Benares,  and  places  where  the  Mimansa 
chiefly  obtains,  and  where  the  prohibitory  rule  has  in  most  instances 
the  effect  of  law,  so  as  to  inv^idate  an  act  done  in  contravention 
thereto ;  the  adoption  of  a  brother's  son  or  other  near  relation  is 
not  essential,  and  the  validity  of  an  adoption  actually  made  does 
not  rest  on  the  rigid  observance  of  that  rule  of  selection,  the  choice 
of  him  to  be  adopted  being  a  matter  of  discretion,  Caleb,  cited  in 
1  Stra.  H.  L,  85 ;  Sir  W.  H,  Macn.  Prins,  H.  L.  68. 

Nanda  P audita  declares  that  a  woman  may  not  affiliate  a 
brother's  son.  If  his  opinion  be  correct,  it  might  be  consistently 
arguedy  that  when  a  woman  is  proceeding  to  adopt  with  the  sanc- 
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tion  of  her  husband  or  kindred,  she  must  not  select  generally  one 
with  whose  father  she  could  not  have  legally  married,  DaU,  Miman. 
sec.  ii.  §  33,  34 ;  SuthL  Synop.  H.  L.  Head  2. 

If  the  woman  does  not  act  simply  as  the  agent  of  the  liusband 
— as  a  passive  instrument  in  making  the  adoption — this  rule  of 
Nanda  Pandita  appears  unmeaning,  for  she  does  not  adopt  in  that 
case  for  herself,  but  for  her  husband.  If,  on  the  contrary,  she  is 
more  than  a  passive  instrument ;  if  by  the  circumstance  of  adoption, 
as  would  appear  from  texts  already  cited,  she  herself  derives  spirit- 
ual benefit,  or,  to  use  the  expression  of  Hindoo  jurists, ''  exemption 
from  exclusion  from  heaven,"  her  interest  in  adoption  would 
appear  to  be  greater  than  it  is  generally  supposed  to  bk 

We  may  refer  to  the  ancient  practice  of  appointing  a  brother 
or  other  near  kinsman  to  raise  up  issue  {Kshetriya)  to  a  childless 
husband.  Menu.  ch.  ix.  §  59,  although  this  practice  was  confined 
to  Soodras  by  Menu,  ih,  §  64,  who  admits  that  it  was  fit  only  for 
cattle,  and  is  reprehended  by  learned  Brahmins,  "yet  it  is  declared 
to  be  the  practice  even  of  men  while  Vena  had  sovereign  power," 
t6.  66,  2  Dig.  Is  not  the  permission  of  the  husband  to  adopt  based 
on  this  obsolete  practice  7  May  not  the  father  of  the  boy  be  con- 
sidered in  the  light  of  one  appointed  to  raise  up  seed  1  In  this  view, 
the  reason  of  the  prohibition  noticed  by  Nanda  Pandita  might  be 
accounted  for. 

Can  a  married  man,  with  reference  to  the  prohibition  of  Nanda 
Pandita^  adopt  a  boy  with  whose  father  the  wife  of  such  married 
man  could  not  have  intermarried  ? 

Sister's  son. — "  The  daughter's  son  and  the  sister's  son  are  de- 
clared to  be  the  sons  of  Soodras,  and  may  be  affiliated  by  Soodras, 
Batt  Miman,  sec.  ii.  §  74,  93,  95,  102  w.,  sec.  v.,  §  18 ;  1  Stra.  H. 
L,  83,  84 ;  DaU,  Chand.  sdc.  1,  §  17.  In  Madras  a  daughter's 
or  sister's  son  may  be  adopted,  2  Sira,  H.  L.  100 ;  Stra,  Man. 
§  d>S.  Such  adoptions  are  allowed  to  all  classes,  at  all  events 
when  no  others  are  procurable,  2  Stra,  U,  L,  100;  Stra,  Man,  § 
87.  For  the  three  superior  tribes  the  sisters  son  is  nowhere 
mentioned  as  a  son,  DaU,  Miman,  sec.  2  §  74.  Here  even  the 
term  "  sister's  son"  is  illustrative,  including  all  not  resembling  a 
son,  for  prohibited  connexion  b  common  to  them  all.  Now,  pro- 
hibited connexion  is  the  unfitness  of  the  son  proposed  to  be 
adopted,  to  have  been  begotten  by  the  individual  himself,  through 
appointment  to  raise  issue  on  the  wife  of  another,  DaU,  Miman. 
sec  V.  §  18. 

The  mutual  relation  between  a  couple  being  analogous  to  one, 
being  the  father,  or  mother  of  another  connexion,  is  forbidden ;  as, 
for  instance,  the  daughter  of  the  wife's  sister  and  the  sister  of  the 
paternal  uncle's  wife.  The  meaning  of  the  text  is  this :  where  the 
relation  of  the  couple,  that  is,  of  the  bride  and  bridegroom,  bears 
analogy  to  that  of  father  or  mother,  if  the  bridegroom  be  as  it 
were  the  fieither  of  the  bride  or  the  bride  stand  in  the  light  of 
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mother  to  the  bridegroom,  such  a  marriage  is  a  prohibited  con- 
nexion, t6.  §  19.  The  conclusion  is,  that  one,  with  whose  mother  the 
adc^ter  could  not  have  legally  married,  must  not  be  adopted.  On 
examination  of  the  texts,  (§  74,  sec.  ii.  ^  §  19,  sec.  v.,)  and  other  pas- 
sages, it  will  be  seen  that  the  author  entertained  such  contempt  for 
the  Soodra  that  he  looked  upon  him  as  a  slave,  unworthy  of  any 
civil  rights,  but  still  laid  down  the  broad  principle  that  adoption 
can  only  be  made  of  one  with  whose  mother  the  adopter  might  have 
legally  intermarried.  He  does  not  except  the  Soodra,  nor  does  he 
show  that  a  Soodra  is  at  liberty  to  marry  his  sister.  The  de- 
cision of  the  High  Court,  presently  quoted,  draws  no  such  dis- 
tinction, notwithstanding  the  authority  of  the  Dattaka  Mimanmy 
inconsistent  as  that  work  is  in  this  respect  with  the  governing 
principle.  We  consider  that  it  remains  to  be  decided  whether  a 
Soodra  can  make  a  legal  adoption  of  his  sister's  or  daughter  s  son. 
See  port,  p.  40. 

In  the  Andhra  country,  as  in  Bengal,  a  Brahmin  cannot  adopt 
his  sister's  son,  Nardsammai  v.  Balarama  Ckarlu,  1  Mad,  H.  C. 
B.  420. 

A  suit  was  brought  by  the  appellant,  a  Hindoo  widow,  to 
recover  certain  immovable  property  belonging  to  her  deceased 
husband.  The  defendant,  Yenkatummal,  as  mother  and  guardian 
of  the  respondent,  a  minor,  contended  he  was  entitled  to  the  pro- 
perty, as  the  adopted  son  of  the  deceased.  The  plaintiff  replied 
that  the  adoption  was  invalid,  as  the  minor  was  the  son  of  a  sister 
of  the  deceased.  The  subordinate  judge  dismissed  the  suit,  and 
the  civil  judge  affirmed  his  decision.  The  opinions  of  the  pundits 
of  the  Sudr.  Court  were  taken,  and  they  differed,  one  maintain- 
ing that  amongst  Brahmins  a  sister's  son  could  not  be  adopted, 
the  other  that  in  the  Dravida  country  the  adoption  of  a  sister^s 
son  is  both  sanctioned  by  law  and  recognised  by  custom.  The 
civil  judge  affirmed  the  decision  of  the  subordinate  judge,  holding 
that  the  sister's  son  was  duly  adopted,  and  as  the  boy  had  always 
lived  with  his  adoptive  father,  it  was  a  very  natural  and  proper 
act.  This  decision  was  appealed  from,  and  the  appellant  relied 
upon  Sutherland's  Synojmsy  p.  223,  the  person  to  be  adopted  by 
a  Brahmin  must  be  one  whose  mother  the  adopteil  could  legally  /l^ 
marry,  whilst  the  respondent  relied  upon  Strang^s  Man.  p.  22, 
§  86,  Soodras  may  adopt  daughter's  or  sister's  sons,  and  §  87-89. 
HoUaway,  J,,  in  delivering  the  judgment  of  the  court  below,  said 
the  lower  courts  have  followed  an  opinion  of  the  late  Mr  Ellis, 
2  Stra.  If.  L.  101.  In  practice  the  adoption  of  a  sister's  son  by 
persons  of  all  castes  is  not  uncommon.  The  authority  above 
quoted,  resting  as  it  does  on  a  single  text,  and  that  not  pointedly 
prohibitory,  cannot  be  considered  sufficient  to  vitiate  such  adop- 
tions. On  this  opinion,  and  that  of  the  senior  pundit,  that  in  the 
Dravida  country  the  prohibition  was  not  binding,  the  judgment  of 
the  lower  court  has  gone. 
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It  is  admitted  on  both  sides  that  there  is  no  judicial  authority 
ikpon  the  subject,  so  that  the  case  is  one  of  first  impression,  and 
must  be  decided  upon  the  principles  of  Hindoo  law,  unless  it  be 
shown  that  in  the  country  of  the  parties  that  law  has  been  modi- 
fied by  customs  which  have  received  judicial  recognition.  A, 
very  short  experience  will  suffice  to  satisfy  any  judge  that  a  pun- 
dit will  always  overcome  a  passage  of  Hindoo  law  too  stubborn  for 
other  manipulation  by  the  often  baseless  allegation  of  custom  ;  and, 
in  our  judgment,  no  custom,  however  long  continued,  which  has 
never  been  judicially  recognised,  can  be  permitted  to  prevail 
against  distinct  authority.  Now  the  passage  quoted  at  page  101 
distinctly  forbids  the  adoption  of  a  sister's  son  by  one  of  the  three 
higher  classes,  and  the  weight  of  the  prohibition  ia  increased 
by  the  addition  of  the  doctrine  that  the  sister's  son  may  be 
adopted  by  a  Soodra.  Mr  Sutherland^  the  greatest  English  autho- 
rity on  the  subject,  (p.  223,)  lays  it  down  as  a  fundamental  prin- 
ciple that  the  person  to  be  adopted  must  be  one  with  the  mother 
of  whom  the  adopter  could  legally  have  intermarried. 

Nanda  Pandita  lays  it  down  in  distinct  terms  that  the  daughter's 
son  is  not  such  a  reflection  of  a  son  as  can  legally  be  taken  in. 
adoption  ;  and  the  commentator,  Dattaka  Chandrika^  (sec.  ii.  §  8,) 
defines  the  reflection  of  a  son  as  ''  the  capacity  to  be  begotten 
by  the  adopter  through  appointment,  and  so  forth.''  It  is  mani- 
fest that  the  sister's  son  is  not  such  an  one. — Sec  v.  §  18  of  the 
DatL  Mimansa,  "  For  the  three  superior  tribes,  a  sister's  son  is 
nowhere  [mentioned]  as  a  son."  And  again,  prohibited  connexion 
is  the  unfitness  [of  tne  son  proposed  to  be  adopted]  to  have  been 
adopted  by  the  individual  himself  through  appointment  [to  raise 
issue  on  the  wife  of  another.]  There  exist,  therefore,  the  very 
highest  opinions  in  favour  of  the  illegality  of  such  an  adoption ; 
and  to  these  is  to  be  opposed  the  extrajudicial  opinion  of  a  gentle- 
man, doubtless  of  great  eminence,  but  still  an  opinion. 

Mr  Jtutice  Strange,  in  the  2d  ed.  of  his  Manual^  lays  it  down, 
''  that  usage  has  sanctioned  the  departure  from  the  rule  to  the 
extent  that  there  (the  Madras  Presidency)  a  daughter's  or  sister's 
son  may  be  adopted.  In  the  former  edition,  at  p.  17,  sec.  92,  it 
was  said,  on  the  authority  of  extrajudicial  proceedings  of  the 
Sudr."  Court,  to  prevail  as  a  usage  in  South  India — ^that  is,  the 
Dravida  country  ;  and  in  sec.  94,  quoting  the  opinion  of  a  pundit 
of  the  Provincial  Court  of  the  Northern  Division,  it  was  stated 
that  the  usage  did  not  prevail.  This  passage  has  been  altogether 
omitted  in  the  later  edition,  perhaps  on  the  authority  of  the 
opinion  given  by  the  senior  pundit  in  this  veiy  case. 

The  civil  judge  has  shown  by  an  old  map  that  the  country  in 
which  he  was  administering  this  supposed  custom  was  not  the 
Dravida  country  ;  and  there  seems  no  doubt  whatever  that  this  is 
the  case,  and  that  the  opinion  of  a  pundit  of  the  northern  divi- 
sion, as  to  the  non-existence  of  the  custom  there,  was  certainly  of 
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mQch  greater  weight  than  a  vague  statement  such  as  that  con- 
tained in  the  opinion  of  the  Sudr.  pundit.  Dravida  is  the  Tamil 
country,  and  Andhra  is  the  name  for  Telingana.  It  is  true  that 
the  family  of  languages  spoken  in  the  Presidency  is  called  the 
Dravidian  family,  but  this  does  not  affect  the  meaning  of  geogra- 
phical terms 

This  is  a  case  then  in  which  it  is  sought  to  set  up  a  supposed 
custom,  which  has  never  received  the  sanction  of  judicial  au- 
thority,* against  the  express  language  of  the  greatest  authorities. 
We  are  strongly  of  opinion  that  such  customs  cannot,  even  if 
proved  to  exist,  operate  in  a  court  of  justice  bound  to  administer 
the  law  ;  more  particularly  is  it  the  duty  of  the  court  to  uphold 
a  positive  prohibition,  when  that  prohibition  is  itself  a  logical 
deduction  from  the  very  nature  of  the  subject  to  which  it  applies. 
The  whole  theory  of  adoption  is  the  complete  change  of  paternity. 
!For  the  purposes  of  this  case  the  son  is  to  be  considered  as  one 
actually  begotten  by  the  adoptive  father.  He  is  so  in  all  respects, 
save  an  incapacity  to  contract  marriage  in  the  family  from  which 
he  was  taken.t 

It  is  not  uninteresting  to  observe  that  the  same  theory  of  rela- 
tionship in  the  adoptive  family  was  adopted  in  the  Boman  law. 
— Item  amitam  licet  adoptwam  ducere  uxorem  non  licet,  Imt,  Lib.  I. 
tiL  X.  54 

We  are  unable,  therefore,  to  agree  that  the  text  is  not  pointedly 
prohibitory  ;  and  even  if  there  had  been  no  such  text,  we  are  of 
opinion  that,  as  being  a  logical  consequence  of  the  very  nature  of 
an  adoption,  the  court  would  be  bound  to  decide  that  such  an 
adoption  is  invalid. 

The  learned  judge  comments  upon  the  doctrine  of  the  civil 
judge,  that  if  not  governed  by  the  school  which  prevails  here, 
(Madras,)  he  must  be  governed  by  the  Bengal  school,  which  would 
-validate  any  act  done ;  and  adds,  it  is  clear,  however,  that  by  the 
Bengal  school  of  law  this  transaction  would,  as  an  adoption,  be 
absolutely  void. 

In  treating  this  adoption  as  an  alienation,  we  further  think  the 
civil  judge  wholly  unfounded,  («tc.)  It  is  true  that  a  philosophi- 
cal jurist  of  our  own  time  has  told  us  that  an  adoption  is  in  Hindoo 
society  a  substitute  for  the  will,  which  is  of  purely  Homan  invention, 
Maine* 8  Ancient  Law,  193  >  but  to  alter  the  diB])osition  of  property 
made  by  the  law  there  must  be  an  adoption.  This  is  not  one ;  the 
result  therefore  is  the  same  as  it  would  be  if  a  man  capable  of  dis- 
posing of  property  by  will  had  executed  a  document,  which  from 
some  defect  was  not  a  will     It  could  by  no  possibility  be  argued 

*  Custom  has  no  such  need. 

t  And  to  adopt  his  own  natural  brother,  S.  A .  27, 1858 ;  M,  S.  D.  1858,  p.  1 17. 

X  The  natural  son  was  always  eognatiu  to  his  own  blood  rektions,  although 
by  emancipation  or  adoption  he  might  cease  to  be  agnahts  to  them,  Sandar*$ 
Imt.  149,  3d  Ed. 
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that  the  intent  to  alienate  being  clear,  the  attempting  testator  had 
actually  alienated. 

In  Bengal  a  Hindoo  (a  Brahmin)  cannot  adopthis  sister's  son,  as  it 
imports  incest,  Doe  d  Kora  Sh%mko  Takoor  v.  Bebee  Munnee^  1  Mor. 
Dig.  18,  §  ^9 ;  see  DaU.  Miman.  sec.  ii.  §  91-93  ;  IkUt.  Charu 
sec.  i.  §  17 ;  2  Stra.  H.  L.  100;  Macru  Cons,  H.  L.  149, 166.  Nor 
in  the  north-west  provinces. — See  Luchmeenavth  Bao  Naik  Kale- 
yah  V.  Mt  Bhina  Baee,  7  N,  W,  P.  441,  443 ;  see  Bamchunder 
ChaUerjea  v.  Sumhoochunder  Ckatterjea^  Macn,  Com.  H.  L.  167  ; 
Mor.  Dig.  18,  sec.  58.  So  a  Brahmin  widow  cannot  adopt  her 
uncle's  son,  as  she  could  not  be  his  mother,  Dagumharee  Dahte  ▼. 
Taramoney  Dabee,  Macn.  Cons.  H.  L.  170 ;  I  Mori.  Dig.  19,  §  60. 
In  Madras  it  has  been  held  there  can  be  no  adoption  where 
there  is  such  blood  relationship  between  the  adopter  and  adopted 
son's  mother  as  would  have  prohibited  marriage  with  her  in  her 
maiden  state,  S.  S.  A.  A.  No.  14,  and  14,  1857,  pp.  94,  96. 

By  the  law  and  usage  of  Mithila  such  an  adoption,  even  by 
persons  of  high  caste,  according  to  the  Kritrima  form  of  adoption 
is  valid,  1  Mori.  Dig.  19,  §  61.  Mr  Morley,  in  a  note  to  this 
case,  says  : — "  The  Datt.  Miman.  must  be  considered  to  refer  only 
to  the  Datt.  adoption,  and  not  to  the  Kritrima  form.  The  same 
point  as  in  the  above  case  was  ruled  by  the  Sudr.  Court  of  Alla- 
habad, 16th  July  1833,  in  Mt.  Bala  v.  Mt.  Botola,  in  which  the 
pai*ties  were  Mithila  Brahmins.  It  is  presumable,  from  a  part  of 
the  decree,  (which  generally  upheld  the  validity  of  the  Kritrima 
adoption  of  a  sister's  son,)  that  the  parties  were  governed  by  the 
Mithila  law,  but  this  is  not  clear.'' 

Adoption  by  a  childless  Hindoo  Vysya,  or  a  man  of  the  third 
class  of  Hindoos,  of  his  sister's  son  is  valid,  Bamalinga  Pillai  v.  Su- 
dasiva  Pillai^  9  Moort^s  In.  Ap.  506. 

A  Soodra  may  adopt  the  son  of  a  sister,  or  even  a  daughter's 
son,  1  Mori.  Dig.  18,  n.  7  ;  Datt.  Chand.  sec.  i.  §  17 ;  MayuJcha, 
ch.  iv.  sec.  v.  §  9.     But  tdde  p.  36. 

Daughter's  son. — A  Brahmin  having  a  daughter  and  daughter- 
in-law  living,  cannot  adopt  the  son  of  a  daughter  pre-deceased  ; 
nor  can  such  person  so  illegally  adopted  adopt  his  wife's  sister's 
child,  and  make  him  heir  to  the  grandfather's  property,  which 
would  pass  to  the  daughter-in-law  on  the  Brahmin's  death,  and 
subsequently  to  the  daughter,  the  daughter-in-law  not  being  al- 
lowed to  alienate  the  property  during  the  daughter's  life,  Baee 
Gunga  v.  Bayee  Skeosunkur,  Set.  Bep.  78 ;  1  Mori.  Dig.  18.  A 
daughter's  son  and  a  sister's  son  are  affiliated  by  Soodras,  DatL 
Miman.  sec.  i,  §  17;  Datt  Chand.  sec.  i.,  mp.;  Mayukha,  ch,  4, 
sec.  V.  §  9. 

Exceptions  to  the  rulr — There  are,  however,  some  strong 
exceptions  in  Madras,  where  usage  permits  a  daughter's  or  sister's 
son  to  be  adopted,  2  Stra.  U.  Z.  101 ;  Stra.  Man,  H.  L.  §  88, 89.  The 
rule  docs  not  apply  to  Soodras,  it  being  confined  to  the  three  supe- 
rior classes,  Narada  cited  in  Datt  Nir,  ;  Sir  W.  H.  Macn.  Frins, 
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H.  L,  67.     This  is  in  acoordance  with  the  texts  of  DcUt.  Miman,, 
which  have  already  been  observed  upon. 

Only  son. — It  is  said,  Sutlier.  Synop,  2d  Head  :  "  An  only 
SOD  cannot  become  an  absolutely  adopted  son,  (Sudha  Datlaka,)  but 
he  may  be  affiliated  as  a  Dwyamusbyayana,  or  son  of  two  fathers. 
In  thh  case  the  reason  of  the  prohibition — viz.,  extinction  of 
lineage  to  the  natural  father — would  not  apply.  An  only  son  of 
the  whole  brother  assuredly,  if  no  other  nephew  exist  for  selection, 
must  be  adopted  by  his  uncle  requiring  male  issue,  and  is  son  of 
two  fathers.  ...  It  may,  however,  be  inferred  that  a  legal  im- 
pediment would  exbt  to  the  affiliation  by  an  uncle  of  a  nephew 
whom  his  father  had  given  away  in  adoption,  as  a  Sudha  Dattaka 
who  retains  no  filial  relation  to  his  natural  father." 

The  adoption  of  an  only  eon  is,  when  made  valid  according  to 
Hindoo  law,  Chinna  Gaundan  v.  Kumara  Gaundan,  I  Mad.  II. 
C.  H.  54 ;  Veerapermall  FUlay  v.  Narrain  Pillai,  Rajah  of  Tan- 
jore;  Amachdlam  Fillay  v.  lyasamy  Pillay;  Nujidram  v.  Kashee 
Pande;  SrtemuUy  Joymony  Dossee  v.  SreemuUy  Siboioondrtt  Dossee, 
1  Mori,  Dig.  p.  16,  17,  §  37,  39,  41,  42,  43,  45. 

The  rssult  of  the  atjthoritibs. — The  result  of  all  the  authori- 
ties, says  Sir  Thomas  Strange^  1  H.  L.  p.  85,  is  that  the  selection 
is  finally  a  matter  of  conscience  and  discretion  with  the  adopter, 
not  of  absolute  prescription,  rendering  invalid  an  adoption  of  one, 
not  being  precisely  him  who  on  spiritual  considerations  ought  to 
have  been  preferred. 

The  qu^tion  was  raised  in  the  case  of  Chinna  Gaundan  v. 
Kumara  Gaundan^  1  Mad,  H.  C.  B,  54,  whether  the  adoption  of 
an  only  son  is  valid  according  to  Hindoo  law,  and  as  the  decision 
overrules  the  doctrine  laid  down  in  Strange  $  Man.  of  H.  Z.,  it 
may  be  useful  to  give  the  reasons  upon  which  Sir  Colley  Scot- 
land, C  J.,  founded  his  judgment.  His  lordship  says,  "The 
only  authority  produced  (in  favour  of  the  illegality  of  tlie  adop- 
tion) is  a  passage  from  Mr  Justice  Strangers  Man.  of  II.  L.  pp. 
23,  24.  But  it  must  be  observed  that  the  passage  in  question 
is  not  supported  by  any  cited  authority,  and  on  perusing  it 
attentively,  it  is  I  think  clear  that  the  learned  author  must 
have  been  dealing  with  religious  considerations  strictly,  and 
that  when  he  says  that  the  adoption  of  an  only  son  is  void, 
he  means  void  from  the  orthodox  theological  point  of  view 
of  the  Shastras  and  commentaries,  and  as  being  likely  in  Hindoo 
beUef  to  entail  painful  consequences  in  Put.  But  we  are  here 
to  decide  upon  temporal  rights,  not  to  consider  spiritual  liabi- 
lities. And  the  application  of  the  maxim  factum  valet  to  such 
a  point  as  the  present  is  wise,  I  think,  and  justified  by  many 
authorities,  which  quite  preclude  our  giving  effect  to  the  conclu- 
sion stated  in  Mr  Justice  Strange  %  Manual^  After  citing  Sir 
Thos.  Strange,  {H.  L.  85,  ante^  his  lordship  continued  with  regard 
to  both  these  prohibitions  respecting  an  eldest  and  only  son,  where 
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they  most  strictly  apply,  they  are  directory  only,  and  an  adoption 
of  either,  however  blamabie  in  the  giver,  would  nevertheless  to 
any  legal  purpose  be  good,  according  to  the  maxim  of  the  civil  law, 
prevailing  perhaps  in  no  code  more  than  in  that  of  the  Hindoo's, 
factum  valet  qtuxi  fieri  non  debuit,  (p.  87.)  Then  there  is  the  case 
of  VeerapermcUl  PUlay  v.  Narrain  PUlay,  with  those  of  the  Rajah 
of  Tanjore,  Amachellum  Pillai  lyasamy  PiUai ;  Nundram  v. 
Kashee  Pande;  Sreemutty  Joymony  Dossee  v.  Sreemutty  Sibosoondry 
DosseCf  all  of  which  are  noticed  in  the  first  vol.  of  Morhy's  Dig, 
p.  17,  and  all  of  which  support  Sir  Thos.  Strange's  doctrine. 

Referring  to  Mr  Justice  Strange's  argument,  I  may  observe  that 
it  rests  on  the  assumption  that  it  is  the  birth  or  adoption  of  the  sou 
that  delivers  the  natural  or  adoptive  father  from  the  danger  of  Put, 
But  surely  this  is  erroneous.  It  is  the  son*s  performance  of  the 
father's  exequial  rites,  not  his  birth  or  adoption,  that  relieves  the 
father  from  the  danger  in  question.  Would  the  father,  after  the 
birth  or  adoption  of  a  son,  be  considered  as  safe  from  Put  if  these 
rites  were  not  performed,  owing  to  the  son's  death,  his  loss  of  caste, 
or  any  other  reason  )  If  the  mere  birth  of  a  son  was  all  that  was 
required,  it  would  hardly  be  laid  down,  as  it  is,  that  on  the  death 
of  such  son  the  affiliation  of  another  is  indispensable,  {DaU,  Chand, 
L  5.)  Adoption  takes  place,  according  to  Atri,  {ibid,  i,  3)  for  the 
sake  of  the  funeral  cake,  water,  and  solemn  rites ;  and  according  to 
Menu,  for  those  objects,  and  also  for  the  celebrity  of  the  adoptive 
father  s  name ;  but  not  for  the  sake  of  the  supposed  efficacy  of  the 
mere  act  of  adoption.  If,  then,  the  saving  virtue  lies  solely  in  the 
performance  of  exequial  rites,  Mr  Justice  Strange's  doctrine  of  the 
total  expenditure  on  the  natural  father  of  the  efficacy  of  his  son's 
birth  does  not  seem  to  warrant  his  conclusion.  The  adopted  son 
may  well  perform  his  adoptive  father  s  rites,  and  in  certain  cases 
it  appears  when  he  is  a  Dwyamushyayana,  (or  son  of  two  fathers,) 
those  of  his  natural  father  also.  It  cannot  then  be  said  that  his 
adoption  fails  in  its  essential  use,  and  is  for  this  cause  void.  I  may 
remark  that  the  hostility  shown  in  the  Shastras  to  the  adoption  of  an 
only  son  arose  probably  from  other  than  mere  religious  considera- 
tion, the  true  reason  is  perhaps  furnished  by  Jagannatha,  Coleb.  3 
Dig,  243,  who  lays  down  the  law  thus  : — "  Let  no  man  accept  an 
only  son,  because  he  should  not  do  that  whereby  the  family  of  the 
natural  father  becomes  extinct"  But  this,  he  goes  on  to  say,  does 
not  invalidate  the  adoption  of  such  a  son  actually  given  to  him."* 
Mr  Justice  Strange  certainly  cites  no  authority  for  his  opinion, 
that  as  the  very  birth  of  a  son  delivers  the  father  from  danger  of 
Put,  the  eldest  or  only  son  as  he  comes  into  the  world  secures  this  de- 
liverance to  his  parent  The  son  can,  however,  secure  no  more.  The 
efficiency  of  his  birth  has  been  expended  on  his  natural  father,  and 

*  As  to  the  validity  of  the  adoption  of  an  eldest  son,  see  R,  A,  49  of 
1858;  M.  S.  D.  1854,  p.  81;  Abaj^  Dinkur  v.  Qmgadhur  Wa»deo  Go$avee,  8 
MorrU  B<mb.  JR.;  S,  D.  A,  R,  420,  424. 
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b  not  available  for  another ;  he  cannot  effect  a  second  deliverance 
from  the  danger  of  Put  on  behalf  of  another,  neither  can  the  bene- 
fit already  insured  be  withdrawn  from  the  natural  father,  and 
conferred  upon  another ;  the  adoption  of  an  eldest  or  an  only  son 
would  hence  avail  nothing  to  deliver  the  adoptive  father  from  Put. 
The  adoption  would  fail  in  its  essential  use,  and  be  for  this  cause 
void.  • 

But  although  no  authority  has  been  cited  in  support  of  this  doc- 
trine, authorities  supporting  it  are  to  be  found.  Mr  Sutherland, 
referring  to  Menu,  chap.  9,  §  106,  in  §  5,  sec.  L,  of  his  transla- 
tion of  the  BcUt  Ckand.f  renders  that  passage  of  Menu  thus,  *'  By 
the  eldest,  at  the  moment  of  birth,  a  man  becomes  father  of  male 
issue,  and  absolved  also  from  debt  to  his  progenitors."  The 
passage  thus  rendered  is  translated  by  Sir  W.  Jones  as  follows  : — 
"  By  the  eldest^  at  the  moment  of  his  birth,  the  father  having  be- 
gotten a  son,  discharges  his  debt  to  his  own  progenitors."  §  107 
Uk  is  still  stronger,  "  That  son  alone  by  whose  birth  he  discharges 
his  debt,  and  through  whom  he  obtains  immortality,  was  begotten 
from  a  sense  of  duty."  On  this  account  the  Hindoo  law  provided 
certain  privileges  to  be  conceded  to  the  elder  brother.  These  texts, 
in  our  opinion,  support  Mr  J.  Strangers  view.  Although  it  has 
been  objected  religious  considerations  ought  not  to  be  weighed  in 
deciding  on  temporal  rights,  we  are  of  opinion  that  adoption  is 
so  intimately  connected  with  the  Hindoo  religion,  that  the  reli- 
gious element  cannot  be  entirely  excluded  in  dealing  with  a  ques- 
tion of  this  nature.  Sir  Colley  Scotland  lays  down  the  doctrine 
that  it  is  the  son's  performance  of  the  fathers  exequial  rites,  not 
his  birth,  or  adoption  that  relieves  the  father  from  the  danger  of 
Put.  This  is  certainly  not  the  opinion  of  Menu.  The  questions 
are  asked,  "  Would  the  father,  after  the  birth  or  adoption  of  a  son, 
be  considered  safe  from  Put  if  these  rites  were  not  performed, 
owing  to  the  son's  death,  his  loss  of  caste,  or  for  any  other 
reason  ?  If  the  mere  birth  of  a  son  were  all  that  was  required,  it 
would  hardly  be  laid  down,  as  it  is,  that  on  the  death  of  such 
son,  the  affiliation  of  another  is  indispensable."  Menu  replies,  at 
the  moment  of  his  birth  the  eldest  son  discharges  his  father's  debts, 
and  through  him  his  father  attains  immortality.  If  the  father 
were  to  die  immediately  after  the  birth  of  the  son,  and  the  son 
immediately  afler  the  death  of  the  father,  we  presume  the  son's 
birth  would  have  secured  the  immortality  of  the  father  even  with- 
out the  performance  of  a  single  ceremony.  Adopting  the  doctrine 
of  Menu,  we  think  that  Mr  J,  Strange,  §  51  of  his  Manual,  gives  a 
satisfactoiy  reason  for  adoption  after  the  death  of  the  natural  son, 
where,  he  says,  one  who  has  become  sonless  by  the  death  of  a  son, 
though  freed  from  the  danger  of  Put  by  the  son  he  has  had,  may, 
nevertheless,  adopt  a  son  to  perform  his  funeral  rites,  and  keep 
up  his  line.  Mr  Strange's  view  is  supported  by  Jagannaiha^ 
who,  in  3  Dig.  pp.  289-293,  discusses  the  question,  "  If  one  who 
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has  a  son  legally  begotten  adopt  a  son  given,  is  the  adoption  valid 
or  not  1  and  what  occasion  b  there  for  its  validity  since  the  ob- 
sequies must  be  performed  by  the  son  legally  begotten?**  After 
arguing  in  support  of  the  vididity  of  such  adoption,  Jagarmatha 
observes,  at  p.  293,  "  But  here  the  intention  of  the  precept  is  to 
forbid  adoption,  then  only  when  there  is  no  motive  for  it,  for  the 
benefit  desired,  namely,  deliverance  from  the  Hell  called  Put,  is 
obtained  without  adopting  a  son  given,  and  through  him  therefore 
that  purpose  is  not  effected,  but  one  who  desires  numerous  issue 
for  other  purposes  besides  deliverance  from  the  Hell  called  Pat 
may  adopt  a  son  given  and  the  rest,  although  he  have  one  legally 
begotten."  Whether  an  adoption  under  such  circumstances  would 
be  upheld  by  the  Indian  courts  is  a  matter  of  question.  However 
that  may  be,  the  reasoning  of  Jagannatha  draws  a  distinction  be- 
tween the  efficacy  of  a  son  born,  and  the  reason  of  desiring  another 
son  to  supplement  him.  In  Bengal,  where  the  treatises  on  adop- 
tion followed  in  Madras  are  treated  with  equal  respect,  the 
Pundits  were  of  opinion  that  the  adoption  of  an  only  son  is  illegal, 
as  the  gift  and  acceptance  of  an  only  son  are  both  prohibited,  with- 
out which  formalities  a  Dattaka  adoption  cannot  be  carried  into 
effect.  The  following  passage  from  Yasishtha  is  in  accordance 
with  the  text  of  Jagannatha,  referred  to  in  the  judgment  of  the 
High  Court,  and  supports  the  view  taken  by  the  learned  judge 
in  respect  of  the  object  of  adoption,  though  opposed  to  the  doc- 
trine of  Menu—"  Let  no  man  give  or  accept  an  only  son,  since  he 
must  remain  to  raise  up  progeny  for  the  obsequies  of  ancestors." 
1  MacTu  Frins.  H.  L,  p.  67,  in  the  text  says  that  the  party 
adopted  should  neither  be  the  only  nor  eldest  son,  referring  to 
Yasistha,  Dutt.  Nir.,  and  Menu  ;  but  observes  in  a  note,  this  is 
an  injunction  rather  against  the  giving  than  the  receiving  an  only 
or  elder  son  in  adoption,  and  the  transfer  having  been  once  made 
it  cannot  be  annulled.  This  seems,  under  one  view,  reasonable, 
considering  that  the  adoption  having  once  been  made,  the  boy, 
ipsofactOy  loses  all  claim  to  the  property  of  his  natural  family ;  but, 
on  the  other  hand,  if  the  adoption  be  not  strictly  legal,  the  boy  loses 
no  interest  in  his  natural  family.  In  support  of  his  opinion  Mac- 
naghten  refers  to  the  case  of  Huebut  Eao  v.  Govind  RaOy  Bombay  Re- 
ports, vol.  ii.  p.  75, 1  Mori,  Dig,,  13.  With  respect  to  the  reason  as- 
signed as  to  the  receiving,  it  has  been  decided  by  the  Madras  High 
Court  that  the  natural  rights  of  the  person  adopted  remain  una- 
fected  when  the  adoption  is  invalid,'  Bawcmi  Sankara  Pandit  v. 
Amhahay  Ammal,  1  Mad,  H,  C.  R.  363.  If  the  doctrine  of  Menu  is 
to  be  followed,  the  adoption  of  an  eldest  son  can  confer  no  spiritual 
benefit,  and  if  on  that  account  it  be  held  invalid,  the  boy  so  adopted 
would  have  rights  of  inheritance  in  his  natural  family. 

DwTAMUSHYATANA. — Sir  Tkomos  Strange,  H.  L,  86,  says  that  the 
son  of  a  brother  adopted  by  his  uncle  becomes  a  D wyamushyayana ; 
and  at  pp.  99, 100,  he  applies  the  same  term  to  the  son  of  a  different 
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family  when  at  the  time  of  the  adoption  a  special  agreement  maj 
haye  been  entered  into  tliat  the  adopted  son  should  not  cease  to 
belong  to  his  natural  parent's  father.  He  cites  MUacshara,  chap.  1, 
sec  z.  §  1,  13  ;  sec.  xi.  §  9 ;  vol.  ii.  pp.  118,  202,  of  his  own 
work ;  and  Sutherland's  St/nopsis,  title,  Qualification  and  Eight  to 
be  Adopted,  in  the  fourth  paragraph  of  which  the  word  Dwyamush- 
jajana,  or  son  of  two  fathers  occurs,  and  is  apparently  used  in  re- 
ference to  the  authorities  there  cited.  MacnagkUn,  i.,  pp.  70-76 
concurs  generally  in  the  view  taken  by  Sir  Thomas  Strange, 

It  will  be  found  that  the  Mitac.  ch.  1,  sees.  z.  xL,  confines  the 
term  Dwyamushyayana,  or  son  of  two  fathers,  to  a  son  begotten  by 
one  on  the  wife  of  another  man.  In  note  1,  the  translator  ob- 
serves that  the  Dwyamushyayana  is  restricted  in  this  section  to  one 
description  of  adopted  son — viz.,  the  Kshetraja,  or  son  of  the  wife, 
but  the  term  is  applicable  to  any  adopted  son  retaining  his  filial 
relation  to  his  natural  father  with  his  acquired  relation  to  his 
adoptive  parent^  and  in  support  of  this  view  refers  to  sec.  xu 
§  32  of  the  same  chapter  oiiYie  Mitacshara,  which  has  no  reference 
to  the  subject. 

Mr  Sutherland  sa3rs  an  only  son  cannot  become  an  absolutely 
adopted  son,  (Sudha  Dattaka),  '^  but  he  may  be  affiliated  as  Dwya- 
mnahyayana,  or  son  of  two  fathers."  In  support  of  this  he  refers 
both  to  the  Mimansa  and  Chandnka.  The  former  prohibits  the 
adoption  of  an  only  son,  but  recognises  the  adoption  of  the  only 
son  of  a  brother.  At  sec  i.  §  31,  the  author  uses  the  word 
Dwyamushyayana  apparently  as  applicable  to  all  adopted  sons,  and 
instances  the  example  that  maniage  may  not  take  place  in  either 
family.  But  in  the  note  at  §  33,  enumerating  the  several  descrip- 
tions of  sons,  the  Dwyamushyayana  is  not  mentioned  as  a  distinct 
son ;  on  the  contrary,  the  Kshetraja,  or  son  of  the  wife,  is  men- 
tioned, and,  according  to  the  Mitadhara,  that  term  is  applied  to 
the  Dwyamushyayana,  or  son  of  two  fathers.  It  does  not  appear 
that  the  author  of  the  Mimansa  uses  that  term  in  a  sense  incon- 
sistent with  the  definition  in  the  Mitacshara. 

In  the  Datt.  Chandrika^  sec.  i.  §  27,  2Sy  we  likewise  find  the  word 
Dwyamushyayana  used.  In  §  27  the  author  refers  to  the  afiSliation 
of  a  brother's  only  son,  whom  in  §  28  he  considers  in  the  light  of  a 
Dwyamushyayana,  or  son  of  two  fathers,  supporting  his  opinion  by 
reference  to  the  story  of  the  adoption  of  Suvesa  by  Bhairava  and 
Vctala,  referred  to  at  length  in  sec.  ii.  §  45  of  the  Mimansa,  In  sec- 
tion iL  of  the  Chandrika,  §  24-42,  the  author  discusses  the  question 
whether  the  term  Dwyamushyayana  should  be  confined  to  the 
Kshetraja,  son  of  the  wife,  or  whether  it  extends  likewise  to  an 
adoption  made  on  a  special  agreement,  stipulating  that  the  son 
adopted  should  be  the  son  of  the  natural  as  well  as  the  adopting 
£ither.  He  concludes  the  question  in  favour  of  the  latter  proposi- 
tion, and  at  sec.  v.  §  33,  he  lays  down  the  rule  that,  "The  son  given, 
who  is  Dwyamushyayana,  if  both  his  adoptive  and  natural  parents 
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have  no  other  male  issue,  takes  the  whole  estate  of  both ;  one  adopted, 
where  legitimate  issue  of  the  adopter  existed,  does  not  participate 
in  the  estate  of  the  adopter,  but  a  legitimate  son  being  bom  to  the 
natural  father  subsequent  to  the  adoption,  the  adopted  son  takes 
half  of  the  share  of  a  legitimate  son.  If,  however,  such  issue  be 
subsequently  bom  to  the  adopter,  the  adopted  son  in  question 
takes  half  of  the  share  which  is  prescribed  by  law  for  an  adopted 
son  exclusively  related  to  his  adoptive  father,  where  legitimate 
issue  may  be  subsequently  bom  to  that  person."  In  support  of 
this  view,  in  §  34,  the  author  quotes  the  following  text  from 
Narada^  "  Let  those,  being  sons  to  both  fathers,  present  separately 
to  each,  oblations  of  food  and  water ;  they  take  the  half  of  a  share 
in  the  estate  of  the  contributor  of  the  seed  and  owner  of  the  soil." 
The  author  complacently  remarks,  '*  It  has  been  before  said  that 
the  terms  contributor  of  the  seed  and  owner  of  the  soil  are  illustra- 
tive severally  of  the  natural  and  adoptive  fathers." 

In  our  opinion,  the  text  of  Narada^  so  far  from  supporting  the 
view  of  the  author,  Devanda  Bhatta,  is  absolutely  contradictory. 
Menu  is  in  accord  with  Narada  ;  and  the  author  himself,  at  §  35, 
sec.  xi.,  where  he  sets  forth  the  argument  against  this  position, 
evidently  betrays  a  consciousness  of  the  weakness  of  it. 

If  we  examine  sec.  iii  §  1-17,  with  attention,  we  find  that  he 
only  treats  directly  of  two  descriptions  of  sons,  viz.,  the  legitimate 
son  and  the  son  of  the  wife,  Kshetraja.  Indirectly  he  refers  to  the 
son  of  a  stranger.  As  far  as  our  researches  lead,  it  would  appear  that 
the  Dwyamuihyayana,  as  the  son  of  a  stranger,  and  not  of  a  bro- 
ther, or  of  a  wife,  is  unknown  to  the  older  writers.  The  Mitctc- 
zhara^  ch.  1,  sec.  xi.  §  4,  and  notes ;  3  Big.  204,  206,*  certainly 
recognise  no  son  of  that  description  under  that  name.  Both  Mtrnt 
and  Narada^  when  alluding  to  the  son  of  two  fathers,  evidently 
had  in  view  the  son  of  the  wife.  From  the  DaiL  Chandrika  it  may 
be  gathered  that  a  man  who  has  no  other  male  offspring  may  give 
his  son  in  adoption.  The  gift  and  acceptance  of  an  only  son  were 
expressly  forbidden  by  the  earlier  writers  ;  and  since  they  mention 
nothing  of  a  Dwyamushyayana  of  this  description,  the  recognition  of 
such  a  son  would  appear  to  depend  solely  upon  the  opinions  of 
later  commentators.  The  question,  therefore,  is,  whether  their 
opinions  should  be  followed  in  preference  to  the  sources  of  the 
law,  particularly  in  a  way  calculated  to  operate  injuriously.  For, 
if  sons  were  bom  to  the  natural  father  after  the  adoption,  the  Dwya- 
mushyayana, at  §  23,  sec.  v.  of  the  Chand.,  is  declared  entitled  to 
share  the  estate  of  the  natural  father  with  them.  This  is  con- 
trary to  the  text  of  Menu,  cited  at  sec.  xi.  §  35,  the  adopted 
son  must  never  claim  the  family  or  estate  of  his  natural  fiather. 
In  the  case  of  Chinna  Gaundan  v.  Kumara  Gaundan,  1  Mad,  R.  C, 

*  The  Mayuhha  blindly  follows  the  Chandrika^  and  refers,  as  an  authority 
in  support  of  its  views,  to  the  MitaCMhara,  which  diffens  from  the  Chandrika, 
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R.  54,  it  was  contended,  on  behalf  of  the  appellants,  that  in  the 
Benares  school  the  adoption  of  an  only  son  is  invalid,  unless  the 
natural  father  deliver  the  son  to  the  adoptive  father  on  the  cofi' 
dition  that  he  should  belong  to  both  of  them  as  a  son,  and  the 
latter  accepts  and  adopts  him  on  that  condition.  The  learned  C- J. 
Scotland  cited  a  case  to  show  that  such  a  condition  unll  bt  inferred 
after  the  adoption  has  been  performed ;  we  are  therefore  to  con- 
clude that  in  that  case  the  condition  had  not  been  proved,  and,  on 
the  authority  of  his  Lordship,  that  without  such  proof  the  adop- 
tion of  an  only  son  will  constitute  a  Dwyamushyayana,  and  as 
such  the  youth  adopted  will  have  a  right  to  participate,  accord- 
ing to  the  Chandrikaj  not  only  in  the  property  of  his  adoptive, 
but  also  in  that  of  his  natural  father^  though  he  may  have  natural 
brothers. 

Orphan, — An  orphan  cannot  be  adopted.  Svhhaluvammal  v.  Am- 
makatti  Am7nalj2  Mad  H.  C,  R,  129;  In  Veerapermall  PiUay  v. 
Narrain  Pillay,  1  Stra,  Notes  of  Case,  91,  it  was  held  that  where 
both  parents  were  dead  a  child  might  be  given  in  adoption  by  his 
elder  brother,  ante,  p.  33.  But  this  position  is  contested  by  Sir  F, 
Macnaught&n,  in  his  Consideraiion^  on  Hindoo  Law  ;  and  his  cita- 
tions, p.  2l0y  from CoolloocaRhattu,  VachespatifMisrayhudilkeAditya 
FtiraTia,  certainly  seem  to  show  that  an  orphan  cannot  be  adopted. 
To  constitute  a  valid  adoption  there  must  be  a  giving  as  well  as  a 
receiving.  Here  there  seems  to  have  been  no  one  to  give  the  child. 
No  amount  of  ratification  can  supply  the  absolute  essentials  of  a 
transaction  like  the  present. 

Illegitimate  son. — An  illegitimate   son  cannot  be  adopted. 

Whether  an  adopted  son  may  be  given  in  adoption. — This  is 
a  question  which  has  not,  so  far  as  our  researches  extend,  come 
under  judicial  decision.  There  appeal's  to  be  objection  to  such 
an  adoption,  for  the  performance  of  the  religious  ceremonies  might 
operate  as  an  obstacle.  There  might,  moreover,  be  fraud  upon 
the  lad  himself ;  and  as  the  virtue  to  deliver  from  Put  was  ex- 
pended on  his  first  adoption,  he  could  confer  none  by  his  second 
adoption. 

Same  caste  as  adopter. — The  canon  requires  that  the  adopted 
son  should  be  of  the  same  caste  as  the  adopter,  Menu,  chap.  9, 
§  168,  because  the  religious  purposes  of  the  adoption  would  fail  as 
to  the  performance  of  ceremonies,  the  inheritance  of  property,  &c. 

Same  ootra  or  family. --It  is  said,  moreover,  that  he  should 
be  of  the  same  gotra,  or  family,  but  this  is  not  imperative,  2  Stra. 
H.  L.9S ;  and  opinions  of  Coleb,  and  JEllis,  ib,  Sutherland's  St/nop. 
223,  224.  Amongst  the  Soodras,  a  childless  Hindoo  may  adopt 
a  son  from -a  gotra  or  family  different  from  his  own,  Bungama  v. 
Atchama,  and  Atchama  v.  Ramanadhoj  4  Moored s  In,  Ap,  1.  And, 
as  usual,  the  relaxation  has  affected  the  Brahmins,  so  that  now 
it  is  merely  a  matter  of  conscience  that  a  near  relation  should  be 
adopted.     No  court  of  law  would  annul  the  adoption  of  a  stranger 
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merely  on  that  ground,  if  lie  were  not  otherwise  excluded,  as  by 
ciwte. 

Natural  brother — adopted  son  cannot  adopt  his  natural 
BORN  BROTHER. — A  boy  after  adoption  cannot  adopt  his  natural 
brother,  such  an  adoption  would  be  invalid  under  the  first  canon, 
se«  Sud.  Dec,  of  1858,  p.  117  ;  nor  can  the  natural  bom  brother  in- 
herit property  from  his  brother  acquired  by  the  adoption,  see  post^ 
p,  51. 

A  GIRL. — Dancing  girls  may  adopt,  but  only  girls.  Morley  doubts 
whether  such  adoption  is  valid. 

Mr  Justice  Strange^  in  his  Manval  of  Hindoo  Law^  p.  25,  §  98,  99, 
says : — Dancing  girls  form  an  exception  in  Hindoo  community. 
They  do  not  marry,  but  live  in  professional  concubinage,  which  does 
not  degrade  them  from  caste  if  not  carried  on  with  an  out-caste. 
Having  no  husbands,  adoption  cannot  be  made  in  that  channel ; 
they  are  consequently  allowed  to  make  adoption  themselves  for 
transmission  of  their  property ;  and  this  must  be  of  daughters, 
for  descent  from  females  is  in  the  female  line.  To  adopt,  the 
dancing  girl  must  accordingly  be  daughterless.  It  is  immaterial 
whether  she  have  a  son  or  not. 

If  this  adoption  is  made  for  the  transmission  of  property  only, 
there  may  be  some  reason  for  Mr  Morley's  doubts,  for  this  object 
may  now  be  attained  by  testamentary  disposition.  In  Chalahmda 
Alasani  v.  Chalakonda  Ratnachalam^  2  Mad,  II.  C,  R.  6^^  the 
adoption  of  the  defendant  by  the  appellant,  a  dancing  girl  was  al- 
kged  and  admitted,  and  the  suit  proceeded  to  trial  on  the  assump- 
tion that  the  family  was  undivided. 

Age  bars  adoption. — The  age  in  this  case  is  determined  gene- 
rally by  the  religious  ceremonies  performed  at  different  periods 
among  different  castes.  Sir  Thomas  Strange,  p.  89,  says,  that  the 
ceremonies  performed  by  the  family,  and  in  the  name  of  the  father, 
constitute  the  act  of  affiliation,  the  fewer  of  them  that  have  been 
performed  previous  to  adoption  the  better,  the  more  nearly  does 
Le  come  into  the  position  of  a  natural  son. 

Two  ceremonies,  chudavarana,  tonsure  or  shaving  the  head,  and 
the  Oopanayana,  or  investiture  with  the  thread,  in  general  prevent 
adoption.  But  here  the  authorities  differ,  Sir  Thos.  Strange,  p. 
91,  holds  that  Oopanayana  can  be  annulled,  and  the  effect  of  this 
i^  that  a  re-investiture  can  be  gone  through  ;  while  Mr  Strange, 
in  his  Manual,  holds  a  conti-ary  opinion,  Stra.  Man.  p.  26,  §  102. 

Mr  Ellis  says,  2  Stra.  H.  L.  104,  with  respect  to  the  ineligibi- 
lity of  a  person  for  adoption  upon  whom  the  Oopanayana  rites  have 
been  performed,  it  is  much  disputed;  the  more  correct,  because  the 
more  reasonable  opinion  would  appear  to  be  that  he  is  eligible,  if 
of  the  same  gotra;  (family,)  ineligible,  if  of  a  different  one  from  the 
adopted ;  for  if  of  the  same  gotra,  the  Datta-homam,  though  pro- 
per, is  not  necessary,  and  it  cannot  be  performed  on  one  who  by 
the  rites  of  the  Oopanayana  has  been  definitively  established  in  his 
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natural  gotra.  The  weight  of  authority  is  against  the  validity  of 
the  adoption  of  one  upon  whom  this  rite  has  heen  already  per- 
formed. There  is  no  authority  on  the  other  side,  P,  Yenkatemiyay 
M.  Venkata  Charlu,  3  Mad.  U.  G,  R,,  28. 

Tonsure,  removal  op. — According  to  Morley  the  effects  of 
tonsure  may  be  removed  for  the  purposes  of  adoption,  1  Mori.  p.  21, 
§  79 ;  Mr  Strange  {Man.  p.  26,  §  102)  thinks  tonsure  would  not 
prevent  adoption,  since  it  can  be  performed  in  the  adoptive  family. 

OoPANATAKA  should  be  performed  among  the  Brahmins  at  the 
age  of  eight;  among  Cshetriyas  at  eleven;  among  Yysyas  at  twelve, 
jReg.  Ap.  18  of  1814,  Sudder  Court.  This  does  not  apply  to 
Soodras,  1  Stra.  H.L.  91.  According  to  Jagannatha,  the  ceremony 
of  tonsure  constitutes  an  absolute  prohibition  against  any  adoption 
whatsoever  of  one  whose  age  exceeds  five  years,  on  whom  the 
initiatory  rite  of  tonsure  may  have  been  performed  in  the  family  of 
his  natural  father.  Dig.  chap.  4,  sec.  viii. ;  and  in  KertU  Naraen  v. 
Mt.  Bhohwesree,  cited  in  Sutherland's  Synopsis  Hindoo  Law-books 
by  Stokes,  p.  666,  in  which  the  adoption  of  one  older  than  five  years 
was  con  tended  to  be  illegal,  on  theopinion  of  thepundits, — declaring, 
according  to  the  Hindoo  law  as  received  in  Bengal,  the  adoption  of 
Buch  person  to  be  legal,  provided  the  initiatory  rites  (Sanskara)  in 
the  family  of  the  natural  father  have  not  been,  and  in  that  of  the 
adopter  be  performed — the  S.  D.  A.  appears  to  have  determined 
the  following  points  as  applicable  to  Bengal,  where  it  should  be  ob- 
served that  the  Dattaka  form  of  adoption  chiefly,  if  not  solely, 
prevails  ;*  1st,  That  adoption  is  restricted  to  no  particular  age ; 
2d,  That  one  initiated  in  tonsure  in  the  name  and  family  of  his 
natural  father  is  incapable  of  adoption  j  3d,  That  the  age  of  the  per- 
son selected  for  adoption  must  be  such  as  to  admit  of  the  ceremony 
of  tonsure  being  performed  in  the  adopter's  name  and  family. 

The  limitation  of  adoption  to  any  particular  age  is  thus  overruled, 
(so  £sir  as  Bengal  is  concerned.)  But  without  meaning  to  question, 
as  applicable  to  Bengal,  the  accuracy  of  the  other  two  points  of 
law  resulting  from  the  decision  referred  to,  there  is  no  impro- 
priety in  expressing  a  doubt  whether  they  can  be  received  as  con- 
stituting a  general  rule  universally  decisive  on  the  questions  which 
they  regard.  1st,  Such  rule  would  be  at  variance  with  the  doc- 
trines of  DatU  Miman.  and  Datt.  Ckand. ;  2d,  The  authenticity  of 
the  passage  attributed  to  the  Kalikapurana,  on  which  the  opinion 
of  Jagannatha  and  the  Pundits  of  the  S.  D.  is  founded,  is  justly 
denied,  and  it  is  interpreted  as  admitting  the  adoption  of  one, 
although  initiated  in  tonsure  by  his  natural  father;  3d,  The  re- 
ceived definition  of  the  Kritrima  son,  and  particularly  the  mode 
of  afi&liation  current  in  the  Mithila  country,  obviously  refer  to 

*  In  Qaura  or  Bengal,  and  most  countries  other  than  Mithila,  sons  are  only 
adopted  in  the  Dattaka  form .  But  such  practice  should  not  vitiate  a  Kritrima 
adoption,  unless  that  mode  were  prohibited  by  works  on  law  of  paramount 
local  authority,  Dig.  chap.  10,  sec.  x. 
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one  of  years  somewhat  mature,  who,  if  not  necessarily,  would 
mostly  be  initiated  in  tonsure  by  his  natural  father,  and  the  adop- 
tion of  such  a  person  is  certainly  justified  by  practices  obtaining 
in  some  parts  of  India.     SiUhL  Synopsis,  ih.  666. 

The  difficulty,  or  rather  impossibility  of  defining  any  unvarying 
principles  universally  decisive  on  these  subjects,  is  obvious.  The 
most  general  and  consistent  rule  which  presents  itself  is  this — Any 
person  on  whom  the  adopter  may  legally  perform  the  Oopanayana 
rite  is  capable  of  being  affiliated  as  a  Datt.  son,  while  one  not  so 
qualified  may  be  lawfully  adopted  as  a  Kritrima  son,  iJb.  2nd  head. 

Sir  Thomas  Strange  says,  vol.  1,  p.  91  : — "  But  if  in  the  classes 
to  which  they  apply  they  {Tonsure  and  Oopanayana)  have  been 
performed  for  the  adopted  in  his  own  family,  a  remedy  is  found  in 
the  putreahti,  or  sacrifice  by  fire,  by  recoui-se  to  which  they  may  be 
annulled,  so  as  to  admit  of  their  re-performance  with  efiect  in 
the  family  of  the  adopter,  who  is  thus  enabled  to  perfect  the  test 
upon  which  he  relies  for  the  continuance  of  his  name,  and  the 
solemnisation  of  his  obsequies,"  Datt.  Miman.  sea  iv.  §  40,  49;  Datt. 
Chand.  sec.  ii.  §  27,  32 ;  Mitacsh.  on  Ink,  note  to  chap.  I.  sec.  xi. 
§  13 ;  Suthl.  Synop.  note  9,  p.  225 ;  3  Dig.  149. 

Whether  illegal  adoption  curable. — An  adoption  originally 
illegal,  it  is  said,  may  be  cured  by  lapse  of  time  and  the  acqui- 
escence of  the  parties  concerned.  But  tliis  will  evidently  be  over- 
ruled, as  it  is  very  questionable  law,  Mad,  Dec.  of  1854,  p.  36 ;  of 
1858,  pp.  84,  89.  Undisputed  possession  by  the  defendant,  an 
illegally  adopted  son  will  protect  him  only  under  the  statute  of 
limitations.  If  he  were  plaintiff,  for  the  same  reason,  he  could 
not  recover  rights  enjoyed  by  others.  Nor  in  any  case  if  he  held 
his  property  for  a  time  shorter  than  that  required  by  the  statute, 
could  he  deprive  others  of  property. 

Marriage. — All  castes  agree  that  marriage  is  an  absolute  bar. 
Ranee  Sevagamy  NacJdar  v.  Streemathoo  Heraniah  Gurhah,  18  of 
1814,  1  Mad.  Dec.  101,  106,  P.  C.  28th  April  1828 ;  1  Stra. 
H.  L.  35  n,  and  91  ;  not  being  capable  of  annulment  like  tonsure 
or  Oopanayana,  1  Stra.  fl:  Z.  91  ;  2  ih.  87  ;  1  Bomb.  i?.  196  ;  Chetty 
Colum  Prusunna  v.  Chetty  Colum  Moodoo,  1  Mad.  Set.  Dec.  406. 

SooDRAS. — ^With  Soodras  marriage  is  the  only  obstacle,  Chetty 
Colum  Prusunna  v.  Chetty  Colum  Moodoo,  7  of  1823 ;  1  Mad.  Dec. 
406. 

Semble. — In  Bombay  a  man  of  mature  age,  married,  and  having 
a  family,  is  admissible  to  be  adopted,  he  being  a  Sagotra,  MayuJeha, 
chap.  4,  sec.  5,  par.  19 ;  Sree  Brighookunjeee  Mvharaj  v.  Sree  Goo- 
hoolootsaojee  Maharaj,  5th  Nov.  1817,  1  Borr.  181 ;  1  Mori.  Dig, 
17,  §  46,  Chetty  Colum  Prumnna  v.  Chetty  Colum  Moodoo,  contra  in 
Madras,  tupra. 
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Secttion  VI. 

Effect  of  Adoption. 

The  reUUionskip  with  natural  family  ceases — Adopted  son  becomes  as 
a  natural  bom  son — Bights  and  duties  in  adoptive  family — Ex- 
ception— Adopted  son  loses  his  natural  rights — Succession  to  pro- 
perty of  childless  adopted  son — Invalid  adoption — Right  to  mxiin- 
tenance — Cannot  intermarry  with  either  family — Second  adoption 
— DisinJieritance  on  adoption  of  second  son — Cancellation — 
Limitation —  W/iether  one  member  of  a  family  can  inherit  property 
of  one  taken  out  of  tJutt  family — Adoption  by  widow — Sale  of 
property  by  vridow  previous  to  adoption — Adoption  by  undow  under 
power — Death  of  adopted  son —  Widow  his  heir — Effect  of  Krit^ 
rimaform  of  adoption — Need  not  be  in  writing — Intention. 

The  BELA.TIONSHIP  with  natural  family  ceases. — According  to 
Sir  Thomas  Strange,  p.  97,  when  a  father  gives  away  his  son  after 
the  rites  of  initiation,  his  relationship  with  his  own  or  natural  fa- 
mily ceases,  and  a  relation  to  the  adopter  commences,  Jagannatha, 
3  Dig,  149,  150.  His  relationship  with  his  own  family  is  replaced 
by  the  new  relationship  with  that  family  into  which,  in  effect,  he 
is  transferred.  He  is  completely  regarded  as  a  natural  son,  and 
not  only  so,  but  he  is  taken  into  the  family.  He  becomes  con- 
nected with  it  both  lineally  and  collaterally,  1  Stra.  H,  L,  p.  98. 
Thus  be  inherits  from  any  lineal  and  collateral  branch  the  property 
to  which  he  would  have  succeeded  if  he  had  been  a  natural  born 
son,  Manu.  ch.  9,  sec.  159.  He  acquires  the  rights  of  a  son  in 
the  hereditary  immovable  property  of  the  adoptive  father,  of 
which  he  cannot  be  deprived  by  assuming  to  adopt  a  second  son, 
and  settling  the  hereditary  property  upon  him,  with  a  declaration 
that  the  first  was  disinherited,  Sud^inund  Mohapattur  v.  Bonomallee, 
\BegLH,CB,  317. 

The  adopted  son  becomes  as  a  natural  born  one.  —  The 
theory  of  adoption  being  a  complete  change  of  patenuty,  the  son 
is  to  be  considered  as  one  actually  begotten  by  his  adoptive  father, 
and  he  is  so  in  all  respects  save  one,  an  incapacity  to  contract 
marriage  in  the  family  from  which  he  was  taken,  Narasammal  v. 
Balaramxicharluy  1  Mad,  H,  C,  R.  p.  420 ;  Mr  Uolloway,  J,  See 
ante,  p.  38,  n. 

Rights  and  duties  in  adoptive  family. — His  position  is  there- 
fore that  of  a  son  begotten.  Being  transfeiTed  from  his  own  family, 
he  becomes  as  the  natural  son  of  the  adopter,  and  enjoys  the  right  of 
succession  in  his  new  family,  with  the  duty  of  performing  for  his 
adoptive  father  his  exequial  rites  and  ceremonies,  Datnurean  Sing 
V.  Buckskee  Sing,  Beng,  Rep.  1805,  p.  16  ;  KulleanSing  v.  Kirpa 
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SiTig,  t6.  p.  10;  3  Dtff,  184, 185,  and  his  riglit  of  succession  attaches 
to  the  entire  property  of  the  adopter,  real  and  personal,  Beng,  Rep, 
ib.  p.  10,  and  self-acquisitions  undisposed  of  by  the  father. 

He  is  to  all  intents  and  purposes,  therefore,  a  natural  son.  Of 
course  if  the  father  of  the  adopter  is  disabled  from  inheriting,  by 
reason  of  any  of  the  established  causes  of  disqualification,  the  son 
can  have  nothing  to  inherit  through  his  adoptive  father  ;  in  that 
case  he  is  only  entitled  to  maintenance,  Datt.  Chand,  sec.  vi.  §  1. 

This  rule  must  be  taken  with  a  qualification  which  a  fair  con- 
struction of  the  Hindoo  law  authorises.  On  birth,  a  son  becomes 
partner  with  his  father  in  the  family  property.  At  the  instant  of 
birth  he  confers  a  benefit  on  his  father  by  delivering  him  from 
Put,  and  being  in  existence  to  perform  exequial  rites ;  at  the  same 
time,  he  inflicts  a  correlative  injury  on  his  father  by  becoming  a 
sharer  in  the  family  property,  and  he  cannot  be  deprived  of  his  share 
without  his  consent.  A  son  therefore  possesses  two  rights — one  as 
partner  in  his  own  share  of  the  family  property ;  and  one  as  heir, 
entitled  to  succeed  to  his  father*s  share  on  his  father's  death. 
Consequently,  if  his  father  is  disqualified  from  inheriting  from  his 
ancestors,  or  relatives,  the  adopted  son  cannot  be  placed  in  a  better 
position  than  himself.  It  is,  however,  but  reasonable  to  conclude 
that  the  son  is  entitled  to  succeed  to  the  property  to  which  his 
adoptive  father  on  the  principle  explained  was  entitled. 

Exception. — The  right  of  inheriting  by  the  adopted  son  is  sub- 
ject to  the  rights  of  a  natural  son  born  after  the  adoption,  in  which 
case  he  is  entitled  in  compensation  to  one-fifth  and  the  natural 
son  to  four- fifths  of  the  property,  JaganncUhOy  3  Dig.  290-292 ; 
DaiL  Chand.  sec.  v.  §  19,  gives  them  one-third  and  two-thirds.  Sir 
W.  H.  Macru  Prim.  If.  L.  70,  says,  the  adopted  son  takes  one-third 
according  to  the  law  of  Bengal,  Srinath  Serma  v.  RddhaJcauntf  and 
Dutt  Narain  Singh  v.  Roghooheer  Singh,  \  S.  D.  A.  R.  pp.  15,  20. 
In  Ayyavu  Muppanar  v.  MUadatchi  Ammal,  1  Mad.  H.  C,  R,  45,  it 
was  held  that  in  Southern  India  he  was  entitled  to  one-fourth  of 
the  other's  share  of  the  property.  Sir  Thomas  Strange,  vol.  L  p.  99, 
says,  that  amongst  Soodras  both  share  equally  the  parental  estate. 

Adopted  son  loses  his  natural  rights.— And  so  on  the  other 
hand  the  adopted  son  is  transplanted  out  of  his  own  family,  and 
consequently  loses  his  rights  therein. 

The  adoption  once  completed,  the  son  adopted  loses  all  claims  to 
the  property  of  his  natural  family  ;  but  the  estrangement  does  not 
extend  to  the  social  relations.  Thus  he  cannot  marry  within  the 
prohibited  degrees  in  his  natural  family.  With  regard  to  mourn- 
ing, &c.,  the  family  connexion  still  subsists.  Sir  W.  H.  Macn.  Frins, 
of  U.  L.  69.  This  learned  author,  ib.  note,  says — "  It  has  been  as- 
serted by  the  Author  of  the  Elements  of  Hindoo  Law,  that  a  son  adopted 
in  the  ordinary  way,  though  he  cannot  marry  among  his  adoptive, 
yet  may  marry  one  of  his  natural  relations ;  but  I  cannot  find 
any  authority  for  this  doctrine.  He  seems  to  have  inferred  it  from 
the  text  of  Parijata,  *  Sons  given,  purchased,  and  the  rest  who 
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are  sons  of  two  fathers,  may  not  marry  in  either  family,  even  tm 
was  the  case  of  ^inga  and  Saisira;*  that  adopted  sons  not 
bearing  the  double  relationship  might  do  so ;  but  the  inference 
is  clearly  untenable.  Indeed,  Mr  Sutherland^  to  whom  he  refers 
as  his  authority,  expressly  declares  in  his  Synopsis,  p.  219,  that  the 
adopted  son  cannot  marry  any  kinswoman  related  to  his  father 
and  mother  within  the  prohibited  degrees,  as  his  consanguineal 
relation  endures,"  Sir  W.  U.  Maax,  Prim,  of  II,  L.  69,  note. 

Succession  to  property  of  childless  adopted  son. — When 
an  adopted  son  dies  without  issue,  property  which  he  has  inherited 
from  his  adoptive  father  goes  to  the  natural  heirs  of  the  latter, 
S.  A.  No.  71  of  1858;  M,  S.  D.  1859,  p.  2G5.  His  own  father 
cannot  claim  to  inherit  from  him,  but  the  widow  of  the  adopting 
father  will  succeed  to  the  property,  if  he  himself  leaves  no  widow, 
Sir  W.  H.  Macn.  FHns.  H.  L.  69. 

Invalid  adoption — right  to  maintenance. — So  complete  has 
this  severance  from  his  natural  family  been  supposed  to  be,  that 
it  has  been  said  he  cannot  inherit  their  property,  even  should  the 
adoption  be  altogether  illegal,  and  that  he  can  claim  maintenance 
only  from  the  new  family  into  which  he  has  been  supposed  to  have 
been  engrafted,  Stra.  Man,  §  119.  But  this  unreasonable  and 
illogical  doctrine  has  been  overruled  in  the  case  of  Baxoani  San- 
hara  Fandit  v.  Amhahay  Ammai,  1  Mad.  H.  C.  R.  363,  where  it 
was  held  th^  the  adopted  son  of  one  whose  alleged  adoption  has 
been  invalid,  has  no  claim  to  be  maintained  by  the  alleged  adopter, 
and  that  an  invalid  adoption  docs  not  sever  the  person  so  adopted 
from  his  natural  rights. 

In  that  case,  the  defendant,  a  widow,  without  authority,  went 
through  the  form  of  adopting  Kistuaji  Koneri  Pandit,  who 
adopted  the  plaintiff  Bawani,  who  brought  a  suit  as  adopted 
son  to  recover  from  the  defendant  the  property  left  by  her  hus- 
band ;  but  his  alleged  adoption  was  of  no  validity,  on  the  ground 
that  though  the  forms  and  ceremonies  of  an  adoption  appeared 
to  have  taken  place  after  the  death  of  the  defendant's  husband,  the 
defendant  had  no  authority  whatever  from  her  husband  to  adopt. 
The  plaintiff,  Bawani,  sued  the  defendant  for  a  sum  of  money 
aUeged  to  be  due  for  his  and  his  adoptive  mother's  maintenance, 
and  the  principal  Sudr  Ameen  decreed,  and  the  decision  was 
affirmed  by  the  civil  judge,  that  the  alleged  adoption  was  invalid,  for 
the  reasons  above  stated.  This  decision  was  appealed  from,  and  on 
the  argument  it  was  contended,  that  as  an  invalid  adoption  of  a  son 
severs  the  right  to  inherit  from  his  natural  father,  he  has  a  right 
to  maintenance  from  his  alleged  adoptive  father,  citing  Stra.  Man, 
§119,  197;  1  Stra,  H,  L,  82;  Datt.  GJiand,  sec.  i  cl.  14,  15; 
sea  vi.  cl.  4. 

In  delivering  judgment,  Chief-Justice  Scotland  said,  "  In  reason 
and  good  sense  it  would  seem  hardly  a  matter  for  doubt,  that  where 
no  valid  adoption,  in  other  words,  no  adoption  has  taken  place, 
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no  claim  of  right  in  respect  of  the  legal  relationship  of  adoption 
can  properly  be  enforced  at  law/'  But  in  this  case  it  was  con- 
tended on  the  part  of  the  appellant,  that  although  Kistnaji  Koneri 
Pundit  was  precluded  from  all  right  to  inherit  in  the  family  of 
the  defendant's  husband ;  yet  that,  by  reason  of  the  forms  and 
ceremonies  attending  an  adoption  having  been  gone  through,  the 
law  gave  him  a  right  to  claim  maintenance  from  the  defendant, 
and  that  such  right  passed  to  the  appellant  as  his  son  by  a  valid 
adoption,  just  as  it  would  have  passed  to  his  natural  son.  In  sup- 
port of  tins,  reference  was  made  to  Mr  Strangers  Manualy  sees.  120, 
197;  1  Stra,  H.  L,  82  ;  and  to  the  Dattaka  Ckandrika,  by  Mr 
Sutherland,  sec.  i  cl.  14,  and  sea  vi.  cl.  4. 

The  passages  in  the  two  former  works  rest  upon  the  autho- 
rity of  the  Dattaka  Ckandrika  and  the  Mitacshara  on  inheritance, 
ch.  1,  sec.  11,  cl.  9,*  and  having  considered  what  is  to  be  found  in 
these  authorities,  we  are  of  opinion  that  no  legal  ground  is  afforded 
for  the  present  claim  to  maintenance.  Mr  Justice  Strange,  in  sec. 
119  of  the  2d  edit,  of  his  Mamial,  no  doubt  states  broadly  that  a 
boy,  after  a  gift  made  for  adoption,  cannot  be  re-admitted  to  his 
family  rights  should  his  adoption  *^  not  stand  good  in  law,*'  and 
that  devoid  of  inheritance  he  has  a  claim  for  maintenance ;  and  an 
observation  to  the  same  general  effect  occurs  in  a  late  judgment 
delivered  by  Mr  Strange,  while  a  judge  of  this  Court,  Ayyavti 
Muppanar  v.  Nllddatchi  A  mmal,  1  Mad.  U,  G.  R,  45 .  But  Sir  Thomas 
Strange's  observations  are  confined  to  the  adoption  of  one  of  a  dif- 
ferent class  from  the  adopter,  and  he  puts  the  claim  to  mainten- 
ance on  the  ground  that  such  an  adoption,  while  it  divests  a  child 
of  his  natural  claims,  does  not  entitle  him  to  all  the  incidents  of 
an  exceptionable  adoption,  and  enable  him  effectually  to  perform 
those  rites  which  are  essential  to  the  right  to  inherit ;  and  this  in 
effect  is  supported  by  the  Dattaka  Chandrika,  sec.  L  cL  14,  15. 
When,  however,  both  the  authors  and  the  commentators  to  whom 
he  refers  make  the  claim  of  adopted  sons  of  a  different  class  more 
expressly  and  distinctly  to  rest  upon  the  ground,  that  although 
i^ot  qualified  to  present  the  oblations  and  perform  the  rites  essential 
to  inheritance,  they  acquire  a  filial  relationship,  (as  is  there  said,)  "  by 
reason  of  their  being  beneficial  in  perpetuating  the  name  and  the 
like ;  but  as  they  are  beneficial  in  a  small  degree,  they  only  receive 
maintenance.  See  also  the  Dattaka  Mimanm,  sec.  3.  The  doc- 
trine so  laid  down  treats  the  adoption  as  one  that  may  be  made, 
and  existing,  and  of  validity  for  one  of  the  purposes  of  adoption, 

*  He  who  is  given  by  his  mother  without  her  husband's  consent,  while  her 
husband  is  absent  or  incapable,  though  present,  or  without  his  consent  after 
her  husband's  decease,  or  who  is  given  by  his  father,  or  by  both,  being  of  the 
same  class  with  the  person  to  whom  he  is  given,  becomes  his  ffiven  [Dattaka) 
son.  So  Menu  declares  he  is  called  a  son  given  (Dattrima)  whom  his  father 
or  mother  affectionately  gives  as  a  son  being  alike  by  class,  and  in  distress 
confirming  the  gift  with  water.     MUac.  ch.  1,  s.  xi.  §  9. 
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according  to  Menu,  quoted  in  clause  3  of  the  same  sectiou,  though 
not  for  the  other  purpose  of  the  funeral  cake,  water,  and  solemn 
rites."  How  far  this  doctrine  now  holds  good  as  law,  we  are  not 
called  upon  to  consider,  as  it  has,  we  think,  no  application  to  the 
present  case.  But  we  may  observe  that  there  appears  to  be  no- 
thing in  the  Mitacshara  to  the  same  eflfect,  and  Sir  Thos.  Strange, 
in  a  note  to  the  passage  referred  to,  questions  the  claim  to  main- 
tenance, and  says,  Mr  Sutherland,  translator  of  the  Treatise  on 
Adoption,  being  of  opinion  that  the  adoption  being  void,  the 
natural  rights  remain  ;  and  applied  to  the  present  case,  this  opinion , 
of  a  very  high  authority  upon  the  subject  is  entitled  to  more  weight 
that  it  is  clearly  logical.  If  there  were  no  adoption,  nothing  can 
have  been  acquired,  and  nothing  lost. 

In  the  present  case,  the  question  does  not  turn  upon  any  per- 
sonal disqualification  on  the  part  of  Kistnaji  Koneri  Pandit,  and 
we  think  the  natural  rights  of  the  plaintiff  remain  in  law  quite 
unaffected.  In  this  case,  the  authority  of  the  defendant's  husband 
was  indispensable  to  the  adoption  relied  upon  by  the  plaintiff; 
without  it  the  absolute  essentials  of  adoption  for  civil  purposes, 
the  giving  and  receiving,  could  not  with  any  legal  effect  tafte 
place ;  and  it  would  be  strangely  inconsistent  and  unreasonable, 
if  the  mere  formal  performance  of  certain  customary  rites  and 
ceremonies  connected  with  adoption,  which,  as  regards  the  civil 
rights  of  the  person  adopted,  would  probably  not  be  treated  as 
necessary  to  its  legal  efficacy,  1  Stra.  If.  L.  96 ;  Veeraperumal 
Pillayy.  Murrain  PUlayy  1  Stra.  No.  of  Cas.,  100,  were  held  to  con- 
fer the  right  to  enforce  maintenance  by  a  civil  court.  We  think 
there  is  nothing  in  Hindoo  law  which  requires,  or  would  warrant 
such  a  decision,  and  that,  as  in  this  case,  there  was  no  valid  adop- 
tion by  the  defendant,  the  suit  must  faiL 

Cannot  intermarry  with  either  family. — He  is,  however 
connected  in  only  one  case  with  both  families,  for  he  cannot  marry 
within  the  prohibited  degrees  in  either  family,  being  by  birth  and 
a  fiction  of  law  related  to  both,  and  can  therefo;'e  neither  marry 
nor  adopt  within  the  circle  of  prohibition,  Mad,  Dec,  1858,  p.  117; 
Stra,  Man,  §  118;  Narasammal  v.  Balaramacharlu^  1  Mad,  H,  C. 
B.  420.  In  this  case  it  is  laid  down  th^it  the  theory  of  adoption 
is  a  complete  change  of  paternity.  The  son  is  to  be  considered  as 
one  actually  begotten  by  the  adoptive  father,  and  he  is  so  in  all 
respects  save  an  incapacity  to  contract  marriage  in  the  family 
from  which  he  was  taken,  see  ante,  p.  38,  n.  51. 

Second  adoption. — We  have  seen  that  no  second  adoption  can 
be  made  during  the  life  of  the  one  first  adopted,  ante^  p.  27. 

Disinheritance  on  adoption  op  second  son. — When  a  Hindoo 
has  adopted  a  son,  the  adopted  acquires  the  rights  of  a  son  in  the  here- 
ditary immovable  property  of  the  adoptive  father,  and  he  cannot  be 
deprived  of  those  rights  by  the  adoptive  father  afterwards  assuming 
to  adopt  a  second  son,  and  settling  the  hereditary  property  upon 
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such  second  adopted  son,  coupled  with  the  declaration  that  the 
first  son  was  disinherited,  Sudauund  MohapaUur  y.  BonomaUetj 
1  Bmg,  H.  C,  R.  317. 

A  childless  Hindoo  adopted  A.  as  his  son.  Afterwards  he  adopted 
B.  as  his  son,  and  made  a  will  dividing  his  property,  ancestrad  as 
well  as  acquired,  between  A.  and  B.  A  filed  a  petition  denjing 
the  right  of  his  adoptive  father  to  adopt  B.,  and  protesting  against 
the  will ;  but  afterwards  he  signed  a  consent  to  the  will : — held 
that  as  the  father  afterwards  endeavoured  to  deprive  A.  of  all  his 
rights,  as  well  those  under  the  will  as  by  the  adoption,  the  consent 
did  not  bind  A.,  since  it  was  given  on  the  basis  of  a  family  ar- 
rangement, from  which  the  father  afterwards  departed.  /6.,  Semhle^ 
that  if  the  consent  were  given  by  A.  in  ignorance  of  his  rights,  it 
would  not  be  binding  on  nim.     lb. 

Cancellation. — Adoption  cannot  be  annulled  for  any  purpose 
whatsoever,  which  would  not  justify  a  disinheritance.  There  is 
no  express  text  declaring  illegal  a  renunciation  of  adoption ;  but 
at  the  same  time  there  is  not  any  which  can  be  construed  as 
approaching  to  a  justification  of  it.  Sir  W.  H,  Macn,  Frins.  of  H. 
L,  64,  see  1  MorL  Dig.  p.  24.  In  this  respect  it  differs  from 
adoption  as  practised  by  the  Greeks,  see  ante,  p.  35. 

Although  under  no  circumstances  can  an  adoption  be  revoked 
or  cancelled,  yet  in  case  of  death,  loss  of  caste,  or  the  like,  another 
may  be  adopted. 

LiHiTATiON. — In  a  suit  to  set  aside  an  adoption  of  a  son,  the 
^period  of  limitation  is  not  to  be  reckoned  from  the  date  of  the  adop- 
tion, if  the  members  of  the  family  who  seek  to  set  it  aside  have 
not  known  of  it ;  it  should  be  reckoned  from  the  time  when  there 
was  distinct  knowledge  of  the  adoption,  Soohumomonee  Dabea  v. 
FHumber-Dobfy,  1  Beng,  H,  C.  R.  221. 

As  against  an  adopted  son  suing  for  his  share  of  the  ancestral 
estate,  the  law  of  limitations  does  not  begin  to  run  until  the  allot- 
ment of  such  share  has  been  demanded  and  refused,  Ayydmi  Mup- 
panar  v.  NUadaichi  Ammdl,  1  Mad,  H,  C,  R.  45. 

Whether  one  member  of  a  family  can  inherit  property  of 
ONE  TAKEN  OUT  OF  THAT  FAMILY. — A  member  of  the  adopter's 
natural  family  cannot  inl^rit  the  property  acquired  by  the  adopter 
in  consequence  of  his  adoption.  The  severance  of  an  adopted  son 
from  his  natural  family  is  so  complete  that  no  mutual  rights  as  to 
succession  to  property  can  arise  between  them,  Ray  an  Krishnamor 
chariyar  v.  Kuppanayyangar,  1  Mad,  H,  C.  R.  180. 

The  Pundits,  relying  on  the  meaning  of  Sri  Rdma  Pandita, 
asserted  that  the  right  of  succession  did  exist*    But  the  court,  after 


•  See  Menu,  ix.  142;  Datt.  Miman.  vi.  6,  7;  DatL  Chand,  ii.  18,  19; 
Sutherland  on  Adoption^  p.  229  ;  Mitacshara^  chap.  1,  sec.  xi.  §  82;  3  CoUJb. 
Dig.  147,  148  ;  Vyavahara  Mayukha,  chap.  4,  sec  v.  §  21,  28;  Citutnarao't 
Case,  Perry's  Or.  Ca.  156. 
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examining  the  basis  of  their  opinion,  and  other  law  authoritieSy 
were  satisfied  that  the  gift  made  of  one  for  adoption  created  an 
entire  and  irrevocable  severance  of  him  from  his  natural  familj, 
and  said  we  are  of  opinion  that  the  above  decision  is  founded 
upon  a  just  appreciation  of  the  principles  of  an  adoption,  whereby 
the  son  of  one  man  ceases  to  be  such  in  the  eye  of  the  law,  and  he 
becomes  the  son  of  another  man,  inheriting  thenceforth  in  his 
adoptive  family,  and  having  no  more  rights  in  his  own  family.  If 
it  would  be  a  violation  of  that  principle  to  allow  a  person  adopted 
to  return  to  his  natural  family,  and  take  up  their  rights,  it  would 
be  a  greater  violation  thereof  to  introduce  to  the  rights  in  the 
adoptive  family  the  natural  kindred  of  the  adopted  person,  who 
assuredly  never  had  any  pai-t  or  title  in  the  adoptive  family,  or  in 
their  possessions.  We  observe,  furthermore,  that  in  the  Mitac- 
Aara,  the  great  authority  in  this  Presidency  on  the  law  of  inherit- 
ance, no  place  has  been  given  in  the  natural  family  for  the 
introduction  into  the  line  of  heirs  of  one  taken  out  of  that  family 
by  adoption,  and  none  in  the  adoptive  family  for  the  admission  of 
them  in  the  natural  family. 

Adoption  by  widow. — Upon  adoption  taking  place  by  the 
widow,  the  child  becomes  heir  of  the  deceased  husband,  aud  the 
widow's  title  to  his  estate  merges  into  that  of  the  guardian  of  the 
child,  2  Stra,  H,  L.  p.  127 ;  Dhurm  Das  Panday  v.  Micsmmat 
Shama  Soondri  Bibiah,  3  Mooters  In.  Ap.  229  ;  Rungama  v. 
Atehama^  4  Moore's  In,  Ap.  1. 

A  childless  Hindoo  by  deed  directed  a  widow  to  adopt  a  son  ; 
after  his  death  the  widow  brought  a  suit  for  partition,  and  the 
possession  of  her  husband's  share  in  the  joint  undivided  estate. 
Pending  the  suit,  she  adopted  a  son.  By  the  Hindoo  law  the  act 
of  adoption  divested  the  property  from  the  widow,  and  vested  it 
in  the  adopted  son,  subject  to  the  maintenance  of  the  widow. 
Notwithstanding  the  adoption,  the  suit  was  prosecuted  in  the 
widow's  name,  and  a  decree  made  directing  her  to  be  put  into 
possession.  Held  that  under  the  circumstances  she  prosecuted  the 
suit  as  the  guardian  of  the  adopted  son,  and  was  put  into  posses- 
sion as  his  trustee,  and  was  accountable  to  him  for  the  profits  of 
the  property  so  decreed  to  her. 

Lord  Campbell,  in  Dhurm  Das  Panday  v.  Mussumat  Shama 
SooTidriy  supra^  in  delivering  the  judgment  of  the  lords  of  the  Judicial 
Committee,  said  the  widow  of  a  childless  Imsband  succeeds  as  his 
heir,  and  his  property  real  and  personal  vests  in  her. '  But  if  in 
the  exercise  of  a  power  conferred  upon  her  husband,  she  adopts  a 
son,  the  property  is  divested  from  her,  and  vested  in  her  adopted 
SOD.  Now  upon  the  authorities  there  seems  to  be  no  doubt  that 
this  is  the  result  of  an  act  of  adoption,  because  the  property  is  in 
the  widow  from  the  death  of  her  husband,  till  the  power  of  adop- 
tion is  exercised.  Then  that  adoption  divests  it  from  the  widow 
and  vests  it  in  the  adopted  son. 
Sale   of  property  by  widow   previous  to  adoption. — The 
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question  whether  a  retrospective  right  could  be  claimed  by  a  son, 
after  he  had  been  adopted,  so  as  to  bar  a  sale  made  by  his  adop- 
tive mother  previous  to  his  adoption,  to  the  injury  of  rights  at 
that  time  contingent  and  eventual,  but  which  actually  accrued  to 
him  upon  his  adoption,  was  raised  in  Ranee  Kishanamee  v.  Rajah 
Oodwaut  Singhy  3  Sud.  Dew,  Adaw.  p.  228.  There  the  son,  when 
adopted,  became  the  undoubted  heir,  and  it  was  of  course  the 
correct  doctrine  that  no  sale  made  by  a  widow  who  possesses  only 
a  very  restricted  life  interest  in  the  estate,  could  have  been  good 
against  any  ultimate  heir,  whether  an  adopted  son,  or  otherwise, 
unless  made  under  circumstances  of  strict  necessity.  Besides,  by 
the  terms  of  the  will  of  her  deceased  husband,  the  widow  was 
only  the  appointed  manager  of  the  estate,  the  right  of  property 
vested  in  the  son,  subsequently  appointed  from  the  time  of  the 
rajah's  death,  and  the  widow  had  no  authority  but  that  of  inter- 
mediate management  under  her  husband's  will. 
►  Adoption  by  widow  under  power — Death  op  adopted  son — 
Widow  his  heir. — A  childless  Hindoo,  a  member  of  a  divided 
family  in  Bengal,  by  an  Unomuttee  Potta,  authorised  a  widow  to 
adopt  a  son  for  him  after  his  death,  and  by  that  instrument  made 
her  his  heir.  His  widow  exercised  the  power,  and  adopted  a  son 
who  died  during  his  minority.  Held  that  the  widow  was  entitled 
to  a  life  estate  in  her  husband's  property  after  the  death  of  the 
adopted  son,  either  under  the  deed,  or  as  heir  of  the  adopted  son, 
SooTfidur  Koomaree  Debhea  v.  Gudadhur  Pershad  Tewarree,  et  e  contra, 
7  Moore  8  In,  Ap.  64. 

Effect  op  kritrima  form  of  adoption. — The  Kritrima  son,  as 
usually  affiliated  in  the  Mithila  country,  would  indeed  take  the 
estate  both  of  his  own  and  of  his  adoptive  father.  He  continues  a 
member  of  his  natural  father,  and  is  not  considered  as  prolonging 
the  line  of  his  adopter,  Sutherl.  Synop,  228 ;  Maxm.  Frins.  H,  L, 
76. 

The  peraon  adopted  in  this  form  by  the  widow  does  not  thereby 
become  the  adopted  son  of  the  husband  even  though  he  sanctioned 
the  adoption,  1  Macn,  Prins.  //".  L,  76,  and  the  express  consent  of  the 
person  nominated  for  the  adoption  must  be  obtained  during  the  life- 
time of  the  adopting  party,  ib.  The  relation  of  Kritrima  son  ex- 
tends to  the  contracting  parties  only,  and  the  son  so  adopted  will  not 
be  considered  the  grandson  of  the  adopting  father's  father,  nor 
will  the  son  of  the  adopted  be  considered  the  grandson  of  his 
adopting  father.  He  does  not  inherit  collaterally,  being  ninth  in 
the  enumeration  according  to  Yajnavalchya,  ib.  In  Mithila  the 
husband  and  wife  may  adopt  each  a  Kritrima  son,  ib.  101.  The 
sanction  of  the  husband  is  not  necessary  in  this  form,  and  the  son 
appointed  by  the  woman  will  perform  her  obsequies,  and  succeed 
to  her  peculiar  property  though  not  to  that  of  the  husband,  ib, 
100,  101 ;  1  Mori.  Dig.  p.  21,  see  the  Crita  form  of  adoption  re- 
ferred to  in  2  Stra.  H,  L.  107,  and  Macii.  PHns.  II.  L.lOl,     In 
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Mitbila  there  is  no  limit  as  to  age,  and  no  condition  as  to  perfor- 
mance of  ceremonies.  A  man  may  adopt  his  own  brother,  or  even 
his  own  father,  and  he  and  his  issue  remain  memhera  of  his  natural 
family,  and  he  inherits  in  both,  1  Macn,  Prins.  U,  L.  76. 

Need  not  be  in  writing. — Adoption  need  not  be  in  writing  any 
more  than  authority  to  a  widow  to  adopt,  1  Stra,  U.  L.  93,  see 
poslTp.  59. 

Intention. — Mere  intention  to  adopt  is  as  insufficient  as  a  mere 
agreement  to  do  so.  There  must  be  actual  adoption,  f^ift,  and 
acceptance,  manifested  by  some  overt  act,  MenUj  ch.  9,  §  168 ;  1 
Slra.  H,  L,  95. 


Section  VII. 

Mode  of  Adoption. 

Absence  of  ceremonies  does  not  make  adoption  invalid — Kritrima, 

Absence  of  ceremonies  does  not  hake  adoption  invalid. — 
The  ceremonies,  both  religious  and  civil,  were  formerly  numerous, 
and  many  directions  have  been  given  advising  the  proper  mode, 
but  nothing  more,  such  as  sacrifices,  the  invitation  of  relatives,  dec., 
but  the  absence  of  these  does  not  make  the  adoption  invalid, 
Suiherl  Synop.  p.  218,  and  n.  13,  p.  228 ;  3  Dig,  244 ;  1  Stra,  ff. 
L.  95  ;  2  ib.  87.  Amongst  the  three  higher  classes  the  only  es- 
sential ceremony  is  Datta-homam  or  sacrifice  by  fire.  Mr  Ellis 
considers  that  in  Southern  India  this  ceremony  is  confined  to 
Brahmins,  2  Stra.  If.  L,  89 ;  1  ib.  96  ;  and  in  Bengal  also,  3  Dig. 
149 ;  Rajah  of  Nobkissen  referred  to,  1  Stra.  H.  L.  96 ;  Rajah  of 
Tanjore,  1  Mad,  N.  of  Cas.  1 827,  No.  75.  All  classes  require  a  com- 
mon assent  of  both  parties  with  reference  to  the  purpose  of  adop- 
tion. The  prescribed  forms  are  enumerated  in  DaM.  Miman.  sec.  5; 
DaU.  Chand.  sec.  2  ;  Vasishia,  3  Dig,  242,  262  ;  1  Stra,  H.  L.  94  ; 
2  ib.  218 ;  Synop.  228.  In  2  Knapps  P,  C,  290,  the  Privy  Council 
ruled  that  neither  any  religious  ceremony  nor  any  written  acknow- 
ledgments were  essential  to  the  validity  of  an  adoption,  however 
advisable  their  presence  may  be. 

Whatever  benefit  the  Hindoos  may  think,  in  a  spiritual  point  of 
view,  they  derive  from  the  observance  of  these  ceremonies,  for  civil 
purposes  they  can  have  no  efficacy ;  all  that  a  court  of  law  would  be 
bound  to  inquire  into  is,  whether  there  was  a  giving  and  receiving 
by  proper  parties  of  a  proper  child,  the  prescribed  forms  not  being 
essential.  Not  as  Sir  T.  Strange,  H.  L.  97,  says,  that  an  unlawful 
adoption  is  to  be  maintained,  but  that  a  lawful  one  actually  made 
is  not  to  be  set  aside  for  any  informality  that  may  have  attended 
its  solemnization,  1  Stra.  H.  Z,  97 ;  2  ib,  126,  130,  178,  Coleb, 

Kritbima. — The  adoption  of  a  Kritrima  son  is  valid,  without 
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the  performance  of  any  particular  form  or  solemnities,  Synop. 
H.  L.  B.  Stokes,  p.  G67. 

This  form  of  adoption  is  prevalent  in  the  Mithila  country,  and 
is  rarely  practised  in  other  parts  of  India,  t6.  676,  see  1  Macn,  Prins, 
H,  L,  76,  100,  101. 

Malabar. — On  failure  of  the  sister's  progeny,  male  and  female, 
the  head  of  the  family  may  make  adoption.  The  descent  being  in 
the  female  line,  the  adoption  must  be  of  a  female.  In  view  of  the 
probable  minority  of  her  offspring  at  the  period  when  the  manage* 
ment  may  fall  in,  a  male,  her  brother,  may  be  taken  in  adoption 
at  the  same  time  with  herself,  in  order  to  afford  provision  for  the 
administration  oi'  the  affairs  of  the  family,  and  for  the  conduct 
of  the  religious  rites  to  be  observed  therein,  Stra,  Man,  H,  L, 
§403. 

In  concluding  the  subject  of  adoption,  we  would  observe,  that 
a  question  may  arise,  whether  a  boy  given  and  received  in  adop- 
tion  may  not,  after  he  attains  majority,  should  he  find  that  he  has 
been  prejudiced  in  his  interests,  disclaim  the  adoption,  and  insist 
on  the  rights  he  possesses  by  birth  in  the  property  of  his  natural 
family.  If  a  wealthy  man  were  to  give  one  of  his  sons  to  a  man 
not  so  wealthy  as  himself,  would  the  son  be  bound  by  the  act  ? 
We  are  not  aware  that  the  question  has  ever  yet  been  raised, 
though  we  can  readily  imagine  cases,  not  only  the  instances  elected, 
but  in  others  in  which  it  may  arise.  Bearing  in  mind  the  rights 
acquired  by  birth,  and  the  circumstance,  that  a  son  is  not  a 
dependant  on  his  father,  but  becomes,  the  moment  he  is  bom,  a 
partner  and  sharer  in  the  paternal  property,  he  may  be  seriously 
prejudiced  by  removal  from  his  paternal  family,  and  by  renuncia- 
tion of  his  claims  on  their  property  as  a  necessary  attendant  on 
adoption.  Since  adoption  occurs  at  an  age  when  the  son  himself 
can  have  no  voice  in  the  matter,  we  do  not  think  justice  will  be 
done  if  the  son  be  not  permitted  to  examine  the  power  of  election 
after  he  attains  the  years  of  discretion.  It  is  true,  the  Hindoo 
Law  does  not  provide  for  the  possibility  of  such  an  objection 
being  raised  by  the  boy  himself.  It  confines  its  doctrines  on  the 
subject  to  the  religious  element,  and,  with  respect  to  inheritance, 
is  based  on  the  assumption  that  the  transfer  from  one  family  to 
another  is  for  the  son's  advantage.  Where  such  is  the  case,  the 
son  can  have  no  interest  in  the  adoption ;  but  when  such  is  not 
the  case,  are  the  courts  of  India  bound  by  the  absence  of  autho- 
rity in  the  Hindoo  Law  books  to  allow  a  minor  to  be  prejudiced 
in  his  temporal  interest  by  the  act  of  his  guardians  1  Would  it 
not  be  more  in  accordance  with  justice  to  treat  a  case  of  that 
nature  on  the  principles  which  regulate  transactions  in  relation  to 
guardian  and  ward  % 

In  such  a  case  as  this,  the  courts  might  apply  the  rule  intro- 
duced by  Justinian  of  allowing  the  adopted  son  to  inherit  in  both 
families  his  ancesti-al  property,  see  ante,  p.  20. 
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MINORITY. 

Benares  and  MUhila  Schools — Bengal  school — Regulaium  period — 
Father  proper  guardian — Mother — Elder  brother — Paternal  rela- 
tives— Maternal  kindred — Ruling  power — Females — Assets  make 
heir  liable  pro  tanto — Grounds  of  the  liability  of  the  heir  discussed 
— MrMayn^s  observations  on  the  patriarchal  system — If  manager 
contract  debt  not  within  scope  of  his  authority  his  otm  undivided 
share  is  liable — General  rule  laid  doum  by  Coleb.  refers  to  divided 
families — Necessity  for  obligation — Debts  by  Bengalee  vndow — 
Minors  may  now  be  sued  by  their  guardians — Suits  instituted  in 
favour  of  and  against  minors — Share  of  minor  in  joint  property 
— Acts  of  a  minor  in  regard  to  property — Tutelage  of  toorwen, 

Benabbs  and  Mithila  schools. — In  the  Benares  and  Mitbila 
schools  minority  lasts  until  the  completion  of  sixteen  years,  2  Strcu 
H.  L.  76,  ll.Gokb,;  1  Macn.  Prins.  H.  L.  103;  Menu,  ch.  viiL  § 
27 ;  1  Mori,  Dig,  p.  302,  §  1,  with  respect  to  females  as  well  as  males 
Stra.  Man.  §  124.  In  the  Bengal  school  the  end  of  fifteen  years  is 
the  limit  of  minority,  Macn,  Prins,  H,  L,  102  ;  Mr  Colebrooke,  2 
StrcL  H,  L,  76,  remarks  that,  Rvghuncmdana,  the  great  authority  of 
Bengal,  says — *^  One  who  has  not  arrived  at  years  of  discretion  is  one 
whose  age  is  less  than  sixteen  years."  Sir  Thomas  Strange^  vol  i.  p. 
72,  says — "  Belonging  to  any  one  of  the  three  superior  classes  the 
youth  ceases  to  be  in  ward  upon  ending  his  studentship  and  re- 
turning from  his  preceptor ;  if  a  Soodra,  upon  his  completing  his 
sixteenth  year.  A  Hindoo  father  may  postpone  his  son^s  majo- 
rity by  will  beyond  sixteen  years,  1  Fulton,  393 ;  Mori,  Dig,  p. 
302,  §  2. 

Regulation  period.  —Minority  is  extended  to  the  eighteenth 
year,  with  respect  to  minors  under  the  guardianship  of  the  Court 
of  Wards,  Bengal  Regulation  26,  sec.  2,  1793  ;  Madras  Regulation 
5,  sea  4,  1804. 

Father  proper  guardian. — When  the  father  is  alive  he  Is  the 
l^al  guardian  of  his  children. 

Mother. — If  the  father  be  dead,  or  incompetent  from  idiotcy, 
the  mother  may  assume  the  guardianship,  Macn.  Prins.  H,  L,  103  ; 
Stra.  Man,  §  128;  and  in  Bombay  this  has  been  held  to  include  the 
stepmother  whose  right  of  guardianship  is  declared  to  be  superior 
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to  that  of  the  minor's  paternal  uncle,  2  Bomb,  Rep,  144  ;  1  Macn, 
Pnm,  H.  L,  103,  n. 

Strange^  1  H.  L.  71,  says,  the  king  is  the  universal  superintend- 
ent of  those  who  cannot  take  care  of  themselves,  and  in  this  ca- 
pacity it  rests  with  him,  i,e.,  the  judicial  power  exercising  for  him 
this  branch  of  his  prerogative,  to  select  for  the  office  the  fittest 
jimongst  the  infant's  relations,  preferring  always  the  paternal  male 
kindred  to  a  maternal  ancestor  or  female,  citing  Menu^  ch.  viil  §  27; 
3  Dig.  542 ;  2  Stra,  H.  L,  pp.  73,  74,  75,  C.  It  is  stated  that  in 
practice  the  mother  is  the  guardian,  3  Dig,  544.  'Rut  Sir  Thomas 
Strange,  vol.  i.  p.  72,  adds,  as  a  Hindoo  widow  is  herself  liable  to 
the  same  sort  of  tutelage,  it  is  more  correct  to  regard  her  as  proper, 
if  capable,  to  be  consulted  on  the  appointment  of  one.  1  Macn. 
rHns.  H,  L.  103,  says,  where  the  duties  of  manager  and  guardian 
are  united,  the  mother  is,  in  the  exercise  of  the  former  capacity, 
necessarily  subject  to  the  control  of  her  husband's  relations,  and  with 
respect  to  the  minor's  person  likewise.  There  are  some  acts  to  which 
she  is  incompetent,  such  as  the  performance  of  the  several  initiatory 
lites,  the  management  of  which  rests  with  the  paternal  kindred- 

Elder  brother. — In  default  of  the  mother  the  elder  brother  of 
&  minor  is  competent  to  assume  the  guardianship  of  him. 

Paternal  relations. — In  default  of  an  elder  brother  the  pater- 
nal relations  generally  are  entitled  to  hold  the  office  of  guardian, 
1  Macn,  Prins.  U.  L.  104. 

Maternal  kindred. — Failing  them  the  office  devolves  upon  the 
maternal  kinsmen,  according  to  their  degree  of  proximity,  1  'S'^'^. 
Man.  §  126. 

Ruling  power. — But  the  appointment  of  guardians  universally 
rests  with  the  ruling  power,  1  Stra.  II.  L,  72,  who,  whether  na- 
tural or  legal  guardians  be  living  or  dead,  is  recognised  to  be  the 
legitimate  or  supreme  guardian  of  the  property  of  all  minors, 
whether  male  or  female,  1  Macn.  Prins,  U.  Z.  104  ;  Menu,  ch.  viii. 
g  27.  Thus  property  of  a  woman  and  the  goods  of  a  minor  falling 
into  the  king's  power  should  not  be  taken  by  him  as  owner.  .  .  • 
But  it  may  be  here  remarked  that  the  property  of  a  minor  should 
be  intrusted  to  heirs  and  the  rest,  appointed  with  his  concurrence ; 
or  if  the  infant  be  absolutely  incapable  of  discretion,  with  the 
consent  of  a  near  and  unimpeachable  friend,  such  as  his  mother 
and  the  rest,  1  Macn,  Piins.  II,  L,  104,  note. 

Persons  authorised  by  law  to  make  such  appointment  may,  by 
will,  appoint  guardians  to  minors  succeeding  to  landed  property, 
liable  to  the  jurisdiction  of  the  Court  of  Wards,  sec.  xviii.  Beg;  ^• 
of  1802,  and  cl.  5,  sec.  xix.  In  the  event  of  no  guardian  having 
been  appointed  by  will,  the  collector  may  recommend  a  person  to 
be  appointed.  The  next  and  legal  heir  or  person  having  a  direct 
or  indirect  advantage  in  the  death,  or  continued  incapacity  of  the 
minor,  are  ineligible,  els.  2  and  3,  sec.  xix.  Females  can  only  be 
appointed  guardians  to  female  minors.     Act  ix.  of  1861  of  the 
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Legislative  Council  of  India  empowers  the  Mofassil  courts  to  dis- 
pose of  claims  to  the  guardianship  of  minoi's,  but  does  not  interfere 
with  the  powers  of  the  Court  of  Wards,  nor  with  the  powers  of 
the  late  Supreme  Courts  of  India  exercised  under  the  English  law. 

Females. — The  guardianship  of  a  female,  whether  she  be  a 
minor  or  adult,  rests  with  her  father  until  she  is  married.  In  his 
default,  with  her  nearest  paternal  relations,  1  Maciu  Frins.  H,  L. 
104  ;  2  Stra.  H.  L.  22,  204. 

When  married  the  woman  becomes  a  member  of  her  husband's 
family,  and  is  under  their  control,  her  husband  being  her  natural 
guardian.  In  his  default,  his  sons,  grandsons,  and  gt'eat-grandsons. 
In  their  default,  the  husband's  heirs  generally,  or  those  who  will  in- 
herit his  property  after  her  death.  In  default  of  them,  her  paternal 
relations.  In  their  failure,  her  maternal  kindred,  1  Macn.  PHns. 
H.  L,  104 ;  so  that  the  dependence  of  women  is  strictly  maintained. 

Assets  make  heir  liable  pro  tanto. — 1  Macn,  Prins.  H,  L,  105, 
discusses  the  question  of  the  power  of  the  guardian  over  the 
property  of  his  ward,  and  says, — "  As  I  understand  the  provisions 
on  the  subject,  minors  are,  under  the  protection  of  the  law, 
fiivoured  in  all  things  which  are  for  their  benefit,  and  not  preju- 
diced by  anything  to  their  disadvantage.'*  "  It  has  been  laid  down 
by  Sir  W.  Jones,  that  assets  may  be  followed  in  the  hands  of  any 
representative,  Colth,  On  Obligations  and  Contracts^  chap.  10, 
%  5S5.  Admitting  the  rule,  he  denies  that  latitude  which  has  been 
given  to  it,  and  adds, — "  It  has  been  held,  I  believe,  for  this  pur- 
pose, a  guardian  may  be  considered  as  the  representative  of  the 
deceased ;  whereas,  it  is  obvious  that,  quoad  hoc,  he  is  only  the 
representative  of  his  successor.''  I  understand  the  expression  to 
mean,  that  whoever  takes  the  assets,  whether  near  or  remote  in 
the  order  of  inheritance,  is  liable  for  the  debts  of  the  deceased, 
so  far  as  these  assets  go,  provided  such  heir  have  attained  his 
majority,  and  that,  when  the  heir  is  a  minor,  the  creditor  must 
wait  until  the  minority  expires. before  he  can  recover  his  debt  out 
of  the  assets.  Subject  to  this  condition  the  son  must  pay  his 
father's  debts  as  well  as  all  necessary  debts  contracted  on  his 
account  during  his  minoiity  ;  and,  according  to  the  Benares  school, 
the  debts  of  the  father  are  binding  upon  the  son  whether  the 
former  left  property  or  not,  as  well  as  those  of  the  grandfather, 
but  he  need  not  pay  interest  on  the  latter. 

If  there  are  no  assets  the  obligation  is  only  a  moral,  not  a 
legal  one,  Mr  Colebrooke  in  his  Obligations  and  ContractSy  chap. 
2,  §  51,  lays  it  down  as  a  principle,  that  heirs  succeed  to  the 
obligations  of  ancestors  without  any  reference  to  the  adequacy  of 
the  property,  and  the  rights  of  inheritance  must  be  relinquished 
when  its  obligations  are  repudiated,  1  Macn.  Prins,  IT.  L.  106,  note. 

The  grounds  op  the  liability  of  the  heir  discussed. — 
European  writers  on  Hindoo  law  appear  to  consider  that  sons 
Bucc^  to  the  estates  of  their  fathers  in  the  same  manner  as 
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they  do  acoordiDg  to  EDglish  law.  This  is  not  exactly  the  case. 
In  our  opinion,  the  Hindoo  law  regards  sons  and  fathers  living  in 
association  as  possessing  a  quad  joint  tenancy  in  property.  On 
the  death  of  the  father,  or  of  his  son,  without  male  issue,  the  share 
of  the*deceased  goes  to  increase  the  shares  of  the  survivors.  If 
the  son  leave  issue,  his  undivided  and  unascertained  share  descends 
to  such  issue.  But  before  the  death  of  either  father  or  son  the 
whole  family  lived  in  union  as  partners,  jointly  managing  the 
common  property  for  the  common  weal,  and  jointly  incurring 
obligations  for  the  mutual  benefit  of  the  several  membera  After 
the  death  of  one  member  of  the  undivided  family,  his  male  issue 
continue  to  live  with  the  grandfather,  their  uncles,  and  male  cousins, 
if  any,  in  the  same  condition.  The  managing  parcener,  be  he 
father  or  son,  has  the  control  of  the  property,  and  may  con- 
tract obligations  ;  yet  as  he  acts  by  the  authority  conferred  upon 
him  tacitly,  or  expressly,  by  the  other  members  of  the  family, 
we  feel  justified  in  considering  that  his  acts  in  relation  to  the  pro- 
perty are  the  acts  of  the  joint  family.  A  debt  contracted  for  a 
necessary  purpose  by  the  father  must  necessarily  be  a  charge 
not  only  on  the  property,  but  also  on  the  partners  jointly  and 
severally  j  consequently,  when  his  son,  or  sons,  succeed  their 
father  in  the  management  of  the  property,  they  do  not  succeed  to 
his  obligation  to  discharge  the  debts  contracted  in  his  own  name 
for  the  joint  benefit.  Such  debts  were  contracted  by  him  as 
their  agent,  as  well  on  their  account,  as  on  his,  and  the  obligation 
to  discharge  them  existed  and  was  binding  on  them  previous  to 
their  father's  death.  We  can  therefore  understand  why  the 
Hindoo  law  laid  down  the  doctrine  which,  to  European  intelli- 
gence seems  so  unreasonable,  that  the  heir  is  bound,  using  the 
word  heir,  as  understood  in  English  law,  whether  he  succeeds  to 
assets  or  not* 

Mr  Mayne's  observations  on  the  patriarchal  system. — The 
Hon.  H,  S,  Mayne,  in  his  work  gn  Ancient  Law,  pp.  183-185, 
in  reference  to  the  patriarchal  system  generally,  observes  : — "  It 
is  in  the  peculiarities  of  an  undeveloped  society  that  we  seize  the 
first  trace  of  an  universal  succession  contrasted  with  the  organisa- 
tion of  a  modem  state ;  the  commonwealth  of  primitive  times  may 
be  fairly  described  as  consisting  of  a  number  of  little  despotic 
governments,  each  perfectly  distinct  from  the  rest,  each  absolutely 
controlled  by  the  prerogative  of  a  single  monarch.  But,  though 
the  patriarch,  for  we  must  not  yet  call  him  the  paterfamilias,  had 

*  The  presumption  of  Hindoo  law  is,  that  a  debt  incurred  by  the  head  of  a 
Hindoo  family  residing  together  is  under  ordinary  circumstances  a  family 
debt ;  but  when  one  of  the  members  is  a  minor,  the  creditor  seeking  to  en- 
force his  claim  against  the  family  property  must  show  that  the  debt  was  con- 
tracted bond  fide  for  the  benefit  of  the  family,  Tandavaraya  Mudali  Valliam' 
mat,  1  Mad.  H.  C.  R.  898;  vide  also  ffunoomanpersaud  Pandayy  v.  Must. 
Baboote  Munraj  Koonwtree,  6  Moore' t  In.  Ap.  393. 
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rights  thus  extensive,  it  is  impossible  to  doubt  that  he  lay  under 
an  equal  amplitude  of  obligations.  If  he  governed  the  family, 
it  was  for  its  behoof.  If  he  was  lord  of  its  possessions,  he  held 
them  as  trustee  for  his  children  and  kindred.  He  had  no  privi- 
l^e  or  position  distinct  from  that  conferred  on  him  by  hia  relation 
to  the  petty  commonwealth  which  he  governed.  The  family,  in 
feet,  was  a  corporation,  and  he  was  its  representative,  or,  we 
might  almost  say,  its  public  officer.  He  enjoyed  rights,  and  stood 
under  duties ;  but  the  rights  and  the  duties  were,  in  the  contem- 
plation of  his  fellow-citizens,  and  in  the  eye  of  the  law,  quite  as 
much  those  of  the  collective  body  as  his  own.  '  Let  us  consider 
for  a  moment  the  effect  that  would  be  produced  by  the  death  of 
such  a  representative.  In  the  eye  of  the  law,  in  the  view  of  the 
civil  magistrate,  the  demise  of  the  domestic  authority  would  be  a 
perfectly  immaterial  event.  The  person  representing  the  col- 
lective body  of  the  family,  and  primarily  responsible  to  municipal 
jurisdiction,  would  bear  a  different  name,  and  that  would  be  all ; 
the  rights  and  obligations  which  attached  to  the  deceased  head  of 
the  house  would  attach  without  breach  of  continuity  to  his  suc- 
cessor ;  for,  in  point  of  fact,  they  would  be  the  rights  and  obliga- 
tions of  the  family,  and  the  family  had  the  distinctive  characteris- 
tics of  a  corporation.  Creditors  would  have  the  same  remedies 
against  the  new  chieftain  as  against  the  old,  for  the  liability,  being 
that  of  the  still  existing  family,  would  be  absolutely  unchanged. 
All  rights  available  to  the  family  would  be  as  available  after  the 
demise  of  the  headship  as  before  it,  except  that  the  corporation 
would  be  obliged — if,  indeed,  language  so  precise  and  technical 
can  be  properly  used  of  those  early  times, — would  be  obliged  to 
sue  under  a  slightly  modified  name."  This  is  a  correct  description 
of  the  condition  of  an  undivided  Hindoo  family. 

If  MiiNAGER  CONTRACT  DEBT  NOT  WITHIN  SCOPE  OF  HIS  AUTHORITY 

HIS  OWN  UNDIVIDED  SHARE  IS  UABLE. — If  the  manager,  however, 
contract  a  debt  not  within  the  scope  of  his  authority  as  the  agent 
of  the  family  to  contract,  that  is  a  debt  not  for  a  necessary  pur- 
pose, or  for  the  common  weal.  So  far  from  that  debt  being  obliga- 
tory on  his  parceners,  his  own  undivided  and  unascertained  share  of 
the  estate  alone  would  be  liable ;  see  Palanivelappa  Kaundan  v. 
Mannaru  Naikan,  2  Mad.  H,  C.  Ril6;  Stra.  Man.  §  186-188; and 
if  that  share  were  insufficient,  the  creditor  could  not,  it  would  seem, 
come  upon  the  other  shares  for  reimbursement. 

General  rule  laid  down  by  Coler  refers  to  divided 
FAMILIES. — The  general  rule  laid  down  by  Coleh,  at  p.  25  of  his 
Treatise  on  Obligations^  is  applicable  in  cases  other  than  of  an 
associated  family  ;  for  instance,  if  after  division  a  son  should  suc- 
ceed by  inheritance  to  his  father's  estate,  or  a  brother  to  a  brother's, 
a  nephew  to  an  uncle's ;  here  no  joint  liability  having  been  con- 
tracted with  the  deceased,  it  would  be  unjust  to  hold  the  heir 
responsible  if  the  liabilities  exceed  the  value  of  the  assets.    So  in 
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case  of  a  wife  or  daughter  succeeding  to  a  husband  or  father,  no 
joint  liability  with  him  having  been  contracted,  they  ought  not  to 
be  held  liable  beyond  the  assets. 

Necessity  for  obligation — Debts  by  Bengalee  widow. — 
A.  Zemindar  of  Bengal^  executed  a  deed  of  sale  for  a  portion  of  his 
estate  to  B.,  who  executed  a  separate  instrument  of  redemption  on. 
repayment  of  principal  and  interest  within  a  year.  Before  that 
time  A,  died,  leaving  a  widow  who  adopted  a  son  by  authority 
after  his  death.  Within  a  few  days  of  the  completion  of  the  yeai*, 
when  the  sale  would  have  become  absolute  and  irrevocable,  the 
widow  as  guardian  of  the  minor  borrowed  money  of  C,  with  which 
she  paid  the  debt  of  B.,  and  freed  the  land,  executing  a  second  sale 
of  the  land  redeemable  within  a  given  term,  which  expired  with- 
out repayment. 

The  first  question  raised  was,  Could  any  rule  of  Hindoo  law 
prevent  the  land  from  becoming  the  property  of  B  on  the  term  of 
the  first  sale  expiring  without  repayment  1 

2d,  If  there  be  no  such  rule,  and  the  widow  saved  the  land  for 
a  time  by  the  second  conditional  sale,  was  it  not  a  case  of  necessity, 
justifying  her  act  as  clearly  beneficial  to  her  ward? 

3d,  If  a  father  sell  a  portion  of  his  land  with  a  condition  for 
redemption,  and  his  heir  (a  minor)  or  his  guardian  on  his  part  do 
not  redeem,  is  not  such  land  gone  irrevocably  ? 

4th,  Do  the  debts  of  the  father  become  payable  out  of  his 
assets,  even  in  the  hands  of  his  heir  who  is  a  minor,  on  demand 
from  the  guardian  ? 

The  Hindoo  law  officers  replied  that  the  necessity  for  the  sale 
had  not  been  made  out,  inasmuch  as  the  estate  of  the  deceased 
could  not  have  been  legally  alienable  for  his  ancestor's  debts 
until  afler  the  minor  had  attained  his  majority.  Judgment  was 
given  for  the  purchaser  on  the  following  grounds : — That  supposing 
the  ancestor  s  conditional  sale  to  have  remained  unredeemed  after 
the  expiration  of  the  stipulated  period  and  the  usual  term  of 
notice,  the  land  would  of  necessity  have  fallen  to  the  creditor ; 
that  it  was  mere  folly  to  urge  that  the  act  of  the  mother  in  saving 
it  for  a  time,  and  obtaining  a  further  period,  was  not  to  be  held 
good  as  an  act  beneficial  for  the  minor,  inasmuch  as  but  for  her 
renewal  by  a  fresh  loan  in  her  capacity  of  guardian  the  conditional 
sale  must  undoubtedly  have  become  absolute  to  the  creditor ;  that 
no  plea  of  minority  could  be  listened  to,  or  any  other  doctrine 
recognised  than  that  the  estate  of  a  Hindoo  of  Bengal  becomes 
liable  at  his  death  for  the  satisfaction  of  his  just  debts,  especially 
where  he  has  pledged  his  land  as  security  for  these  debts,  and  that 
his  power  of  selling,  outright  or  conditionally,  any  part  of,  or  all 
his  landed  property,  could  not  be  questioned.  That  any  other 
doctrine  would  involve  in  confusion  the  acts  of  the  court  for  many 
years  past,  as  there  was  scarcely  a  contract  of  conditional  sale  in 
ihe  provinces,  where  that  form  of  contract  prevails,  in  which  some 
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of  the  co-aharers  were  not  minors  when  the  sale  became  absolute^ 
and  that  if  their  minority  in  such  cases  must  be  considered  a  bar 
to  foreclosure,  and  cause  the  transaction  to  run  on  for  fifteen  years 
longer,  there  would  probably  be  an  end  to  such  transactions  al- 
together, and  it  would  not  be  possible  to  raise  money  at  all,  or  at 
least  not  except  on  harder  terms  than  at  present;  that  the  doctrine 
maintained  by  the  court  appeared  to  be  supported  by  Joffannatha, 
vol.  i.  chap.  5,  172,  by  Colebrooke,  and  that  though  there  should 
prove  to  be  conflicting  opinions  as  to  the  law,  the  established 
usage  and  practice  ought  to  prevail.  In  short,  whatever  might 
be  the  real  doctrine  of  the  Hindoo  law  on  the  subject,  the  court 
was  bound  to  follow  that  law  in  matters  of  inheritance,  marriage, 
caste,  and  religious  usages  only,  and  not  in  matters  of  contract, 
of  which  nature  the  case  in  question  appeared  to  be,  1  Macn, 
FHm,  U.  L,  106. 

In  answer  to  the  above  arguments,  it  was  observed  that,  sup- 
posing the  minor*s  estate  not  to  be  liable,  there  did  not  exist  any 
necessity  for  the  widow's  making  a  conditional  sale.  It  may  be 
assumed,  too,  that,  according  to  our  own  regulations,  a  mortgage 
would  not  be  foreclosed  against  a  minor,  and  that  he  would  be 
allowed  his  equity  of  redemption  on  coming  of  age.  It  did  not, 
therefore,  signify  whether  the  term  of  the  mortgage  was  near  ex- 
piring or  not.  It  was  at  the  lender's  own  risk  to  take  a  mortgage- 
in  which  the  bon-ower's  interest  might  expire  before  the  end  of 
the  term.  I  shall  not,  however,  enter  into  any  question  as  to  the 
expediency  or  otherwise  of  the  doctrine  established  in  this  instance, 
but  content  myself  with  a  brief  inquiry  as  to  the  law  of  the  case, 
which  appears  quite  clear  when  disencumbered  of  the  authority  of 
Jagannaiha,  whose  authority  cannot  be  held  to  be  oracular  or  in- 
controvertible in  any  instance,  especially  where  it  is  opposed  to 
texts  of  unquestioned  weight  and  indubitable  import.  The  first 
text  at  all  to  the  point  is  that  of  Yajnavalchya,  191.  It  has  thus 
been  translated  by  Mr  Colebrooke^  with  a  view  to  adapt  it  to  the 
subsequent  commentary  of  JaganncUhcu  "  He  who  has  received 
the  estate  of  a  proprietor,  leaving  no  son  capable  of  busiTiesSf  must 
pay  the  debts  cf  the  estate^  or  on  failure  of  him,  the  person  who 
takes  the  wife  of  the  deceased,  but  not  the  son  whose  father's 
assets  are  held  by  another."  Now  here  it  must  be  observed  that 
the  words  in  italies  are  not  in  the  original,  and  that  the  expres- 
sion "capable  of  business*'  is  clearly  an  interpolation  of  the  com- 
mentator. The  original  is  rickthagrahee,  or  taker  of  the  property.  In 
the  concluding  part  of  the  text  it  is  distinctly  stated  that  the  son 
whose  father's  assets  are  held  by  another  must  not  pay  the  debts. 
The  next  text  is  that  of  Narada^  (172,)  which,  agreeably  to  Jo- 
gannatha's  comment,  has  been  thus  translated  by  Mr  Colebrookey 
"  Of  the  successor  to  the  estate,  the  guardian  of  the  widow  and 
the  son,  not  competent  to  the  manageTnent  of  the  affairs^  he  who 
takes  the  assets  becomes  liable  for  the  debts.     The  son,  though 
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incompetenty  must  pay  the  debts  if  there  be  bo  guardian  of  the 
■widow,  nor  a  successor  of  the  estate,  and  the  person  who  took  the 
■widow,  if  there  be  no  successor  to  the  estate  nor  competent  son." 
Here  the  original  does  not  mean  a  son  incompetent,  from  minority, 
to  manage  his  affairs,  but  a  son  incompetent  to  inherit  by  reason 
of  some  natural  disqualification,  such  as  blindness,  disease,  or  the 
like.     A  son,  even  though  incompetent  to  inherit  in  the  same 
manner  as  the  son  who  does  not  inherit  assets,  is  morally  bound 
to  pay  his  father's  debts,  and  the  object  of  the  above  text  is  to 
show  the  obligation  under  which  he  lies  if  there  be  no  succes- 
sor to  the  estate,  nor  guardian  of  the  widow.     There  is  nothing 
whatever  in  any  text  that  I  have  been  able  to  discover  relative  to 
the  payment  of  debts  by  a  guardian.     Lastly,  come  the  two  texts 
of  Katyayana  and  Narada,  (187  and  188.)     "On  the  death  of  a 
father,  his  debts  shall  in  no  case  be  paid  by  his  sons  incapable  from 
nonage  of  conducting  their  own  aJSkirs,  but  at  their  full  age  of 
fifteen  years  they  shall  pay  it  in  proportion  to  their  shares,  other- 
wise  they  shall  dwell  hereafter  in  a  region  of  horror."     Eveu 
though  he  be  independent,  a  son  incapable  from  nonage  of  con- 
ducting his  affairs  is  not  immediately  liable  for  debts.     It  will  be 
observed  that  JaganmUha,  in  commenting  on  these  passages,  at- 
tempts to  make  a  distinction  between  minority  and  infancy,  and 
infers  that  it  is  only  during  the  latter  state  that  a  son  is  exempted 
from  liability  for  his  father's  debts,  but  the  text  in  the  original 
is  apraptavyavahara,  which  clearly  means  one  who  has  attained 
the  age  prescribed  for  the  management  of  affairs.     It  follows  that 
when,  owing  to  a  son's  minority  the  father's  assets  are  taken  in 
charge  by  another  person,  such  person  cannot  legally  apply  anj 
portion  of  the  assets  in  the  payment  of  the  father's  debts,  and  that 
it  is  only  when  a  person  succeeds  to  property  in  his  own  right 
that  he  is  at  liberty  to  pay  the  debts  of  the  ancestor  by  means  of 
such  property.     A  guardian  may,  indeed,  dispose  of  a  portion  to 
meet  a  necessity  arising  for  the  minor's  subsistence.     But  no  ne- 
cessity can  by  possibility  arise  for  disposing  of  any  portion  to  pay 
the  minor's  father's  debts,  for  he  must  cease  to  be  a  minor  before 
he  can  be  liable.     Nor  does  there  appear  to  be  much  hardship  in 
this  rule.     The  provisions  of  the  English  law  savour  of  much 
more  hardship ;  for,  according  to  it,  real  estates  are  not  subject  at 
al)  to  the  payment  of  debts  by  simple  contract,  unless  made  so  by 
will.*     All  immovable  property,  by  the  Hindoo  law,  is  subject  to 
a  kind  of  entail,  so  much  so,  that  the  right  of  the  son  is  equal  to 
that  of  the  father,  supposing  the  property  to  be  ancestral,  and  it 
would  be  hard  enough,  under  such  circumstances,  that  the  impru- 
dence of  the  father  should  ruin  the  son ;  for,  as  it  is,  he  is  bound, 
both  legally  and  morally,  to  pay  the  debts ;  and  it  may  be,  per- 
haps, but  just  that  the  period  for  exacting  pajrment  should  be 

*  The  law  on  this  subject  has  been  changed,  8  and  4  W.  lY.,  o.  104. 
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postponed  until  he  comes  to  yearj  of  discretion  sufficient  to  en« 
able  him  to  realise  the  means  of  satisfying  the  creditors  with  the 
least  detriment  to  himself.  The  assets  cannot  in  the  meantime 
be  alienated  by  the  minor,  and  the  creditor  is  ultimately  sure, 
where  assets  exist,  of  receiving  the  amount  of  his  demand,  with 
interest,  especially  in  a  case  of  mortgage,  where  the  produce  of 
the  property  or  usufruct  might  be  awarded  to  the  creditor  in  lieu 
of  interest,  which  arrangement  could  not  operate  prejudicially  to 
either  party,  or  involve  any  breach  of  the  Hindoo  law ;  for  the 
usufruct  of  property  is  one  species  of  legal  interest,  which  is  called 
bhoffolabha,  or  interest  by  enjoyment.  The  pundits  being  called 
upon  to  expound  the  law  in  a  case  involving  a  similar  question, 
1  Bomb.  R.  176,  decided  that  a  woman  who  had  succeeded,  as 
heir-at-law,  to  property  left  by  her  own  father,  cannot  dispose 
of  that  property  in  liquidation  of  the  debts  of  her  husband,  unless 
her  son,  having  already  attained  the  age  of  sixteen  years,  or  age 
of  discretion,  shall  consent  to  the  act.  This,  it  will  be  observed, 
is  a  stronger  case  than  the  one  alluded  to,  because  a  son  is  bound 
to  pay  the  debts  of  his  father,  whether  he  inherit  assets  or  not ; 
and  by  this  decision  it  was  determined  that  property  to  which  he 
had  a  claim  in  expectancy  only  could  not  be  alienated  for  that 
purpose  until  he  attained  the  age  of  majority ;  and  it  was  ruled 
in  a  case  decided  under  the  Madras  Presidency  that  the  father 
being  dead,  his  son  is' not  liable  for  his  debts  until  afrer  he  has 
attained  the  age  of  seventeen,  1  Macn,  Prins.  H.  L,  112. 

Minors  mat  now  bb  sued  bt  their  guardians. — How  far  this 
may  have  been  the  law  at  the  time  Macnaghten  wrote,  it  certainly 
would  not  be  acted  upon  now.  There  is  scarcely  an  instance  in 
which  a  guardian  does  not  exist  against  whom  a  suit  can  be  brought 

Suits  instituted  in  favour  of  and  against  minors, — With 
regard  to  suits  instituted  in  favour  of  or  against  minors,  there 
is  much  obsolete  law  in  the  books  ;  but  as  this  subject  is  regulated 
at  present  by  the  practice  of  the  existing  courts,  we  have  not  con- 
sidered it  necessary  to  trouble  the  reader  with  that  which  can  only 
be  interesting  to  the  antiquarian. 

Share  op  minor  in  joint  property. — The  guardian  of  a  minor 
may  sue  on  his  behalf  for  allotment  to  him  of  his  share  in  family 
property  provided  there  may  have  been  malversation  of  the  estate 
to  the  prejudice  of  the  minor's  interests,  but  not  otherwise,  R,  A. 
49  of  1850,  Sudder  Courts  Alimelammal  v.  Arunackellamj  Fillai, 
3  Ma(L  H,  G.  R.  69 ;  Kamakshi  Ammal  v.  Chidamhara  Reddi^  3 
Mad.  H.  C.  R.  94. 

The  acts  op  a  minor  in  regard  to  property  are  not  valid,  Sira. 
Man.  §  1 30 ;  Mcrrl.  Dig.  p.  302,  §  3. 

No  act  in  regard  to  the  property  or  liability  of  a  minor  is  valid 
but  such  as  may  be  clearly  one  of  necessity,  or  for  the  benefit  of 
the  minor,  Koollooka  BhaL  on  Menu,  viii.  27  ;  Stra.  Man.  §  131. 

Tutelage  of  women. — ^Women  are  considered  unfit  for  inde- 
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pendence.  There  is  an  exception  to  this  rule  in  certain  of  the 
labouring  classes,  as  washer- worn  en,  cow-keepers,  toddy-drawers, 
musicians,  oilmongers,  &c ;  the  woman  who  contributes  to 
the  maintenance  of  the  family  may  contract  obligations  if  for 
the  uses  of  the  family,  and  render  their  husbands  liable  for  the 
same,  Stra.  Man,  §  135,  Yirasvami  Chetti  v.  Appasvami  Chetti,  1 
Mad,  H,  C,  R,  375.  Sir  A.  BUtlestane  says — By  the  law  of  England 
in  the  case  of  husband  and  wife  living  together,  the  presumption 
is  that  the  wife  is  the  husband's  agent  for  contracting  debts  for 
the  necessities  of  the  family ;  and,  according  to  Hindoo  law  also,  a 
wife  has  authority  to  bind  her  husband  by  contracting  for  neces- 
saries, in  proportion  as  the  management  of  the  family  is  confided 
to  her.-  By  Hindoo  law,  perhaps,  the  presumption  of  authority  is 
not  so  strong  as  it  is  by  English  law.  In  a  note  upon  the  same 
case  the  learned  reporter,  obsei'ves  Katyayana^  says,  debts  incurred 
for  domestic  uses  by  the  slave,  wife,  mother,  or  disciple,  or  one 
gone  to  a  far  country,  or  deceased,  and  also  by  a  son,  and  also  by 
his  son,  must  be  paid  :  so  says  Bhigu^  and  Yajnavalchya  holds  a 
woman  shall  not  pay  debts  incurred  by  husband  or  son,  neither 
a  father  those  of  his  son  ;  nor  a  husband  those  of  his  wife,  unless 
contracted  for  the  benefit  of  the  family,  Vyavai'a  Magukha,  chap. 
5,  sec.  iv.  §  20,  and  see  per  Devala,  cited  ib.  chap.  4,  sec.  x.  §  1 1 ; 
1  Coltb.  Dig,  303. 
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CHAPTER  IV. 
PKOPEKTY. 

Land  toas  the  ear  lust  subject  of  acquisition — Modes  of  acquisition — 
Property  is  fourfold — Creation  of  right  of  inheritance — Absence 
for  twelve  years — Ancestral  and  self  a^dred  property. 

Land  was  the  earliest  subject  op  acquisition. — It  would  be  a 
work  of  supererogation,  and  to  a  certain  extent  irrelevant,  and  there- 
fore profitless  to  attempt  a  lengthened  inquiry  here  into  the  origin 
of  the  right  of  property  according  to  Hindoo  notions,  or  the  nature 
of  the  tenures  of  real  property  in  India.  In  all  countries,  whether 
civilised  or  otherwise,  the  earliest  subject  of  property  was  land, 
which  still  forms,  at  all  events,  wherever  civilisation  has  extended, 
the  most  important  subject  of  acquisition.  This  is  particularly  so 
with  regard  to  India,  which  being  for  the  most  part  a  vast  conti- 
nent, shut  out  from  maritime  intercourse  except  on  the  seaboard, 
the  people  were  in  a  manner  compelled  to  engage  in  agricul- 
tural rather  than  commercial  and  manufacturing  pursuits,  ex- 
cept so  far  as  their  own  absolute  exigencies  required.  It  is  pro- 
perty of  a  character  chiefly  looked  to  for  the  maintenance  of 
fiimUies,  and  to  which  in  different  provinces,  and  under  succes- 
sive despotisms,  they  are  recorded  to  have  clung  to  the  last,  so 
long  as  the  exactions  of  power  left  to  them  anything  (wherever 
they  did  leave  anything)  that  could  be  called  a  proprietor's  share, 
1  Stra.  H,  L,  14.  The  Saraswati  Vilasa  for  the  first  time  in  India 
declared  the  will  of  the  prince  paramount  to  the  right  of  the 
Bubject,  and  the  claim  on  the  part  of  the  ruling  power  to  the  ab- 
solute property  in  the  soil,  on  which  the  modem  revenue  system 
of  that  country  is  founded  is  there  advanced,  Pref  to  1  Stra,  ff. 
L.  xvii.  Till  lately  the  prevailing  opinion  was,  that  the  right  to  the 
soil  was  in  the  sovereign,  an  opinion  that  has  been  elaborately 
combated  in  an  incidental  chapter  of  a  history  of  deserved  cele- 
brity, Historical  Sketches  of  the  South  of  India,  by  Wilks,  chap.  0 ; 
1  Stra,  H.  L.  13,  and  note  2. 

Sir  Thos,  Strange  {ib.)  adds,  In  the  Bengal  provinces,  where 
the  Mahommedans  by  the  time  that  the  English  began  to  super- 
sede them,  had  long  ruled  with  unlimited  and  unrelenting  sway, 
the  right  of  the  Hindoo  in  land  was  no  longer  to  be  traced,  and  he 
had  d^enerated  into  a  mere  cultivator,  liable  to  have  his  share  of 
the  produce  continually  reduced  and  varied ;  the  right  of  cultiva- 
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tion  alone  being  descendable  :  the  property  in  the  soil  vesting  in 
the  sovereign,  leaving  in  the  people  only  an  annual  defeasible 
interest,  (I  Dig.  460,)  subject  to  constant  diminution  at  the  will 
of  the  ruling  power.  This  doctrine,  maintained  by  the  Mahom- 
medan  government  was,  upon  our  acquisition  of  India,  long  acted 
on  by  us,  until  its  consequences  in  checking  improvement  became 
perceptible,  when  Lord  Cornwallis  so  far  restored  the  subject's  right 
as  to  fix  professedly  for  ever,  payable  in  money,  the  proportion  to 
which  the  state  should  be  entitled,  leaving  to  the  possessor  of  the 
land  after  this  deduction  the  benefit  of  progressive  improvemeut, 
with  unrestrained  power  of  alienation,  to  be  regulated  only  by  the 
native  law.  Sir  Thos.  Strange,  in  describing  the  benefits  anticipated 
to  arise  out  of  Lord- Corn wallis's  permanent  settlement,  has  over- 
looked the  fact  that  that  settlement  was  made  with  the  zemindars, 
and  not  with  the  cultivators  of  the  land.  It  is  the  reproach  of  the 
permanent  settlement  introduced  into  Bengal  and  Madras,  that  the 
ryots  or  cultivators  were  handed  over  to  the  mercy  of  the  zemindars. 
It  is  true  the  zemindars  were  restrained  by  certain  legislative  pro- 
visions from  exacting  more  than  the  rate  payable  at  the  time  of 
the  permanent  settlement,  Mad.  Reg,  30,  of  1802,  but  this  pro- 
vision, and  the  corresponding  provisions  of  the  Bengal  Code,  were 
so  obscurely  worded,  that  in  many  instances  it  is  to  be  feared 
little  opportunity  was  afforded  to  the  ryot  to  benefit  by  "  progres- 
sive improvement."  The  proprietary  right  is  clearly  laid  down  by 
MenUf  chap.  ix.  §  52,  53  : — "  Cultivated  land  is  the  property  of  him 
who  cut  away  the  wood,  or  who  cleared  and  tilled  it ;"  Sir  Thos. 
Strange,  1  H.  L,  15,  adds,  of  the  produce  which  the  ordinary 
proportion  accruing  to  the  sovereign  was  a  sixth,  and  in  times  of 
urgent  distress  a  fourth.  Besides  this,  when  land  was  allotted 
from  the  corporate  stock,  parts  of  the  produce  of  each  pro- 
prietor was  and  continues  to  this  day  to  be  distributable  to  the 
officers  and  artisans — to  the  twelve  ayvangadees  (as  they  are  called) 
ministering  justice,  preserving  peace,  managing  the  concerns,  and 
supplying  the  wants,  or  contributing  to  the  convenience  of  every 
town  or  village,  of  the  aggregate  of  which,  (well  described  as  it 
has  been  as  a  mass  of  little  republics,)  India  is  constituted. 

Phoperty  is  pourfold. — Property,  according  to  Hindoo  law,  is  of 
four  descriptions — viz.,  real,  personal,  ancestral,  and  self-acquired, 
1  Macn,  Frtns,  H.  L.  1.  The  more  correct  expression  in  the  original 
law  books  is  movable  and  immovable ;  the  former  includes  any- 
thing personal,  the  latter,  lands  and  buildings;  amongst  these 
Hindoo  law  writers  class  slaves  and  corrodies — that  is,  assignments 
on  lands,  Jim,  Vahana,  ch.  ii.  §  9,  13, 14,  25  ;  3  Dig,  34  ;  1  Mcten, 
Prins.  H,  L.  !•  I  Stra,  H,  L.  16.  Property  is  either  ancestral 
or  self-acquired,  and  with  regard  to  its  possession  it  is  either  joint 
or  separate.  But  although,  like  ours,  the  Hindoo  law  divided  pro- 
perty into  real  and  personal,  yet  it  does  not  descend  in  the  same 
way.     With  us  real  property  descends  to  the  heir,  whilst  personal 
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property  goes  to  the  executors  or  administrators  for  distribution 
under  the  will^  or  under  the  statute  of  distributions  ;  but  amongst 
the  Hindoos  they  both  descend  alike  to  the  same  persons,  and  are 
subject  to  the  same  incumbrances.     See  "  Charges  on  Property."  j 

Modes  op  acquisition. — The  various  modes  of  acquisition,  as 
occupancy,  birth,  gifb,  purchase,  <kc.,  have  been  detailed  and  dis- 
cussed with  all  the  minutia,  elaborateness,  and  subtlety  peculiar 
to  Hindoo  jurists,  in  their  various  legal  works,  and  not  being  con- 
sidered appropriate  to  a  purely  practical  work  like  the  present, 
further  reference  to  them  is  deemed  profitless  and  inappropriate. 

Creation  of  bight  op  inheritance. — Our  inquiries  here  will  be 
directed  mainly  to  the  nature  of  that  property,  the  right  to 
which  is  created  by  birth.  To  sonship  must  be  traced  all  the  im- 
pediments existing  on  alienation,  a  man  without  heirs  having  an 
absolute  and  uncontrolled  dominion  over  his  property  by  whatever 
means  acquired,  1  Macn,  Frins.  U.  L.  2:  That  learned  author  ob- 
serves, that  an  indefeasible  inchoate  right  is  created  by  birth,  seems 
to  be  universally  admitted,  though  much  argumentative  discussion 
has  been  used  to  establish  that  this  alone  is  not  sufficient  to  create 
proprietary  right.  The  most  appropriate  conclusion  appears  to  be 
that  the  inchoate  right  arising  from  birth,  and  the  relinquishment  by 
the  occupant,  (whether  effected  by  death  or  otherwise,)  conjointly 
create  this  right,  the  inchoate  right  which  previously  existed,  be- 
coming perfected  by  the  removal  of  the  obstacle,  ie,,  by  the  death 
of  the  owner,  (natural  or  civil,  or  his  voluntary  abandonment,) 
Sri  Crishna,  cited  2  Dig.  517  ;  Macn.  Frins.  H.  L.  2.  Sir  Thomas 
Strange^  vol.  1,  p.  17,  says,  according  to  the  doctrine  of  the  Mitac- 
shara,  as  prevalent  in  the  Peninsula  and  North  India,  the  sons  of  a 
man  are  considered  as  having  with  their  father  by  birth  so  far  a  co- 
ordinate concern  in  that  part  of  it  which  is  ancestral,  that  if  he  thinks 
proper  to  come  to  a  partition  of  it  in  his  time,  he  must  divide  as 
directed  by  law,  i.e.,  give  them  and  himself  equal  shares,  nor  is  it 
in  his  power  to  alienate  any  considerable  portion  of  it  without 
their  concurrence.  It  is,  according  to  this  school,  so  far  as  regards 
the  interest  of  parceners,  inalienable.  The  Bengal  school  follows 
the  same  rule  with  respect  to  partition,  admitting  to  the  father 
otherwise  an  unreserved  power  of  alienation  over  all  that  he  pos- 
sesses, however  in  particular  instances  its  exercise  may  be  liable 
to  censure. 

Absence  por  twelve  years. — The  absence  of  the  ancestor  for  a 
period  exceeding  twelve  years  constitutes  a  legal  title  to  the  suc- 
cession on  the  part  of  the  heirs,  his  death  after  that  period  being 
presumed,  3  S.  D.  A.  B.  28,  (25th  April  1820.)  Some  authorities, 
however,  maintain  that  the  period  varies  with  reference  to  the  age 
of  the  missing  person,  1  Macn.  Frins.  H.  L,  2  note. 

Ancestral  and  selp-acquired  property. — ^Another  division  of 
property  recognised  in  Hindoo  law  is  into  ancestral  and  self- 
acquired. 
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Ancestral  or  inherited  property  is  that  which,  as  its  name  im- 
ports, is  derived  from  ancestors,  or  which  has  descended  from 
father  to  son,  and  includes  whatever  is  obtained  through  its 
instrumentality,  as  by  accumulations  or  exchange,  &c.  It  may 
be  either  real  or  personal.  In  ancestral  real  property  the  right 
is  always  limited,  and  the  sons,  grandsons,  and  gi*eat-grand8ons  of 
the  occupant,  supposing  them  to  be  free  from  those  defects,  mental 
or  corporeal,  which  are  held  to  defeat  the  right  of  inheritance, 
(see  Disqualifications  for  Inheritance,)  are  declared  to  possess  an 
interest  in  such  property  equal  to  that  of  the  occupant  himself,  so 
much  so  that  he  is  not  at  liberty  to  alienate  it,  except  under  special 
and  urgent  circumstances,  or  to  assign  a  larger  share  of  it  to  one 
of  his  descendants  than  to  another,  1  Macn.  Fruu.  H.  L.  2;  3  Dig, 
45.  If  any  property  lost  by  the  ancestor  be  recovered  by  the 
heir,  it  is  no  longer  considered  as  ancestral,  but  classes  as  self- 
acquired,  unless,  indeed,  it  has  been  recovered  by  the  use  of  the 
patrimony.  See  post.  Inheritance — Pai-tition,  1  Sti-a.  H,  L,  16, 
217. 

Self-acquired  property  may  be  obtained  by  gifl,  purchase,  or 
by  adverse  and  undisturbed  possession.  An  indefeasible  title 
is  acquired  after  three  generations — that  is,  after  ninety  years, 
if  the  possession  has  been  adverse  and  undisturbed,  that  is,  against 
the  will  of  the  proprietor ;  for,  if  he  hold  under  an  agreement 
with  the  proprietor,  it  is  not  adverse.  So  the  possession  is  not 
adverse  if  the  holding  be  under  his  sapinda,  his  daughter's  htis- 
band,  a  priest,  or  the  sovereign. 

Joint- PROPERTY — Is  that  species  of  estate  which  is  known  as 
family  property,  or  enjoyed  in  common  by  an  undivided  family, 
and  includes  ancestral  property. 

Self-acquired  property — Is  what  a  person  enjoys  indepen- 
dently of  any  co-sharer,  and  is  acquired  by  his  own  personal  exer- 
tions without  any  assistance  from  the  joint-estate,  by  gif^,  hy 
superior  skill  in  intellectual  pursuits,  the  professions,  arts,  or 
sciences. 

Stridhana. — With  regard  to  woman's  property,  see  post;  and 
with  regard  to  the  power  of  alienation,  see  title,  Alienation. 
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CHAKGES  ON  PKOPEKTY. 

Section  I. 

The  estate  descends  charged  vnth  encurribrances — Payment  of  debts — 
Order  of  payment — Priority  amongst  classes — Where  a  creditor 
has  taken  a  pledge  for  his  debt — Capital  contributing  to  gains — 
Creditor  may  follow  assets — Liability  during  father's  life — Ida- 
hility  of  widow — Of  managing  members — Power  of  manager  to 
charge  ancestral  estate  is  limited — Debt  incurred  by  the  head  of 
the  family — Minors — Debts  incurred  by  a  slave  wife^  dbc. — Lia- 
bility for  wife's  debts  for  necessaries — Debts  contrcu;ted  by  wife 
liifing  apart — Liability  of  family  property — Contracted  by  brother 
for  support  of  family — But  in  trade  consent  necessary — Diminu- 
tion cf  share  on  account  of  profuse  expenditure — If  debt  exceed 
surplus — Separate  acquisitions  liable — Liability  of  widovfs  heirs. 

The  estate  descends  chaeged  with  encumbrances. — Accord- 
ing to  Hindoo  law,  the  estate  descends  to  the  heir  charged  with 
certain  encumbrances.  Sir  Thomas  Strange  says,  these  are  of 
three  kinds : — 

1.  Debts  and  other  obligations  in  the  nature  of  legacies. 

2.  Certain  specific  duties  to  be  provided  for  out  of  the  estate 
where  it  has  descended  to  a  single  heir,  and  out  of  the  common 
fund  where  it  has  vested  by  survivorship  in  undivided  co-heirs  as 
marriage. 

3.  Maintenance  of  all  requiring  and  entitled  to  it. 

Mr  Strange^  §  181,  says, — The  charges  on  the  estate  are  the 
just  debts ;  the  obsequial  monthly,  half  yearly,  and  yearly  cere- 
monies of  ancestors;  initiatory  ceremonies  terminating  in  the 
upanayana,  marriages,  and  maintenance. 

Payment  of  the  debts. — The  primary  obligation  on  the  heir 
is  the  payment  of  the  debts  of  the  ancestor.  Formerly  a  son  was 
bound  to  pay  his  father's  debts  whether  he  had  assets  or  not ;  but 
this  was  a  moral  rather  than  a  civil  obligation,  and  could  be 
evaded  by  a  relinquishment  of  the  paternal  estate,  2  Stra,  U,  L, 
275  0*  As  this  obligation  was  not  civilly  binding  on  the  heir,  our 
courts,  considering  it  inequitable  to  enforce  it,  have  held  that  the 
liability  extends  only  to  the  amount  of  assets  descending  to  the 
heirs,  Svdr.  CouH  in  S,  A,  12  of  1851.     The  reason  assigned  for 
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the  debts  following  the  assets  is  a  religious  one,  '*  for  the  peace  of 
the  father's  soul."  This  is  unsatisfactory,  but  it  is  as  good  as  most 
reasons  given  for  a  rule  of  law,  see  Blackstone, passim,  who  certainly 
has  detracted  very  much  from  the  value  of  his  work  by  the 
reasons  he  has  given  for  the  law  which  he  has  enunciated.  We 
have,  in  our  opinion,  given  the  true  reason  at  pp.  65-67. 

Obder  of  payment. — The  fathers  debt  must  be  first  paid,  and 
next,  a  debt  contracted  by  the  man  himself;  but  the  debt  of  the 
paternal  grandfather  must  even  be  paid  before  either  of  these, 
Vrishaspati  1  Dig.  265. 

The  sons  must  pay  the  debt  of  their  father  when  proved  as  if  it 
were  their  own  ;  or  tvith  interest,  the  son's  son  must  pay  the  debt 
of  his  grandfather,  and  his  son,  or  the  great-grandson,  shall  not  be 
ante,  pp.  65-67,  Minority.  First  the  debt  of  the  grandfather  should 
be  discharged ;  next  the  debt  of  the  father ;  and,  lastly,  the  debt 
contracted  by  the  man  himself,  with  interest.  But  the  debt  of 
a  grandfather  may  be  paid  without  interest,  and  the  great-grand- 
son shall  not  be  compelled  against  his  will  to  discharge  the  debt 
of  his  great-grandfather ;  but  if  the  great-grandson  be  willing,  it 
may  be  discharged  by  him,  1  JDig,  266.  Debts  being  a  charge 
upon  property,  all  of  which  are  not  barred  by  the  statute  of  limitar 
tion  ought  to  be  paid  by  the  successors  to  the  property. 

Priority  AMONGST  classes. — With  regard  to  the  priority  amongst 
classes,  the  old  law  has  become  obsolete,  it  is  now  mere  matter  of 
procedure  which  is  governed  by  the  practice  of  the  courts. 

Where  creditor  has  taken  a  pledge  for  his  debt. — The 
creditor  who  has  received  a  pledge  to  be  used  shall  not  receive  a 
share  of  the  dividend,  for  he  trusted  to  the  chattel  possessed  bj 
him  for  the  recovery  of  his  debt.  But  he  may  demand  a  sale  of 
the  pledge,  and  he  is  not  bound  to  share  it  with  the  other  credi- 
tors, 1  Dig,  179.  Those  debts  which  are  due  at  the  time  of  dis- 
tribution shall  receive  a  dividend.  The  subject  is  further  dis- 
cussed in  1  Big.  379. 

Capital  contributinq  to  gains. — Katgayana  suggests  an  ex- 
ception to  those  rules,  viz.,  that  capital  on  which  it  is  proved  that 
the  assets  were  gained,  and  no  other  debt,  must  be  repaid  by  the 
debtor  out  of  these  assets,  1  Dig.  380,  so  that  a  debtor  would  have 
a  lien  upon  the  assets  produced  by  his  particular  loan,  out  of  which 
he  is  entitled  to  be  paid  in  preference  to  any  other  creditor,  1 
Stra.  H.  L,  168.  Jagannaiha^  1  Big.  380,  says, — If  there  be  at 
once  many  creditors  of  the  sacerdotal  and  other  classes,  he  through 
whose  loan  the  assets  were  gained  must  be  paid  out  of  these  as- 
sets, not  any  other  creditor  ;  should  a  surplus  remain,  it  shall  be 
paid  to  the  other  creditors  by  a  dividend,  or  in  the  order  of  classes. 
For  example,  borrowing  a  sum  from  one  man,  and  therewith  pay- 
ing the  revenue  which  is'  due  to  the  king  by  the  custom  of  the 
country,  or  supporting  his  own  dependents  and  the  like — the 
debtor  conducts  agriculture,  the  produce  of  that  culture  is  i^pli- 
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cable  to  the  payment  of  the  debt  due*  to  that  creditor  alone,  ib, 
380. 

Creditor  may  follow  assets. — The  assets  of  the  debtor  may 
be  pursued  by  a  creditor  into  whbsoever  hands  they  may  come, 
Yajnavalchya,  1  Dig,  270 ;  1  Stra,  U.  L,  166,  2  iJb,  280,  282,  as 
property  descends  on  the  death,  whether  natural,  presumed,  or 
ciTil,  so  the  liability  then  arises,  Vishnu,  1  Dig,  266 ;  1  Stra.  H, 
L.  166. 

Liability  during  father's  life. — During  his  father's  life  his 
son  is  not  liable  for  his  debts,  they  being  payable  from  the  family  pro- 
perty, if  incurred  for  the  benefit  of  the  family,  or  from  his  own  share, 
if  purely  personal.  But  after  death  the  son  is  liable  for  all  the 
debts,  to  the  amount  of  the  assets,  if  he  once  receive  them,  even 
though  they  are  then  lost,  stolen,  or  destroyed.  But  probably 
equity  would  interfere  if  the  loss  was  through  no  fault  of  his  own. 
But  vide,  pp.  65-67. 

Liability  op  widow. — The  widow  is  not  liable  for  her  husband's 
debts,  unless  she  possess  assets  of  the  debtor.  The  debts  must  be 
paid,  whether  enough  remain  for  her  maintenance  or  not,  2  Stra. 
H,  L.  280,  281,  C.  and  E,  The  principle  is  applicable  in  the  case 
of  all  other  surviving  relatives,  Stra,  Man,  %  185.  If  a  wife  pos- 
sessing separate  property  render  it  by  special  agreement  liable  for 
a  debt  contracted  by  her  husband,  she  must,  in  his  default,  pay  it, 
or  if  she  have  possessed  herself  of  her  husband's  property,  she  is 
liable  to  that  extent  for  his  debts.  A  widow  is  liable  in  these  two 
cases  only.  The  Sastrie  (Pundit)  considers  the  claim  of  the  widow 
to  subsistence  from  the  husband  s  estate  as  preferable  to  the  claim 
of  his  creditors ;  and  as  he  is  confessedly  one  of  the  most  respectable 
of  those  whose  names  are  found  in  these  papers,  the  presumption 
is  that  he  is  right,  though  for  this  part  of  his  opinion  I  know  not 
-whence  he  derives  his  authority,  xb,  Ellis,  It  is  doubtful,  how- 
ever, whether  the  Pundits*  opinion  would  now  be  considered 
worthy  of  the  respect  paid  to  it  by  Mr  Ellis. 

Liability  of  managing  members. — Where  property  is  held  in 
common,  the  managing  member  is  answerable  for  all  claims  on  the 
family,  2  Stra,  U,  L,  334,  Ellis ;  Stra,  Man.  sec.  186.  Of  course  he 
should  be  answerable  jointly  with  the  other  members.  No  family 
debt  affects  self-acquired  property,  except  perhaps  to  the  extent 
of  the  acquirer's  own  share,  in  the  event  of  the  joint-property 
'  being  insufficient  to  satisfy  the  debt.  A  junior  member  may  bind 
his  own  share  of  the  property,  but  only  to  the  extent  of  that 
share. 

Th8  powrr  of  manager  to  charge  ancestral  estate  by  loan, 
btc,  is  limited. — The  power  of  a  manager  for  an  infant  heir  to 
charge  ancestral  estate  by  loan  or  mortgage  is,  by  the  Hindoo  law, 
a  limited  or  qualified  power,  which  can  only  be  exercised  rightly 
by  the  manager  in  a  case  of  need,  or  for  the  benefit  of  the  estate. 
But  where  the  charge  is  one  that  a  prudent  owner  would   make. 
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in  order  to  benefit  the  estate,  a  bond  fide  lender  is  not  affected  by 
the  precedent  management  of  the  estate.  The  actual  pressure  on 
the  estate,  the  danger  to  be  averted,  or  the  benefit  to  be  conferred, 
in  the  particular  instance,  are  the  criteria  to  be  regarded.  If  that 
danger  arises  from  any  misconduct  to  which  the  lender  has  been 
a  party,  he  cannot  take  advantage  of  his  own  wrong  to  support  a 
charge  in  his  favour  against  the  heir,  grounded  on  a  necessity 
which  his  own  wrong  has  helped  to  produce.  The  lender,  how- 
ever, in  such  circumstances  is  bound  to  inquire  into  the  necessity 
for  the  loan,  and  to  satisfy  himself  as  well  as  he  can  with  reference 
to  the  parties  with  whom  he  is  dealing,  that  the  manager  is  acting 
in  the  particular  instance  for  the  benefit  of  the  estate.  If  he 
inquire,  and  act  honestly,  the  real  existence  of  an  alleged  and 
reasonably  credited  necessity  is  not  a  condition  precedent  to  the 
validity  of  the  charge  which  renders  him  bound  to  see  to  the  ap- 
plication of  the  money. 

A  bond  fide  creditor  who  has  been  deceived,  but  who  has  acted 
honestly,  and  with  due  caution,  is  not  to  suffer.  The  mere  crea- 
tion of  a  charge  by  a  manager  of  an  infant's  estate,  securing  a  pro- 
per debt,  is  not  to  be  viewed  as  an  improper  act. 

No  general  rule  can  be  laid  down  upon  whom  the  onus  lies  as 
to  the  allegation  and  proof  of  bona  fides  of  a  manager,  whose  title 
to  alienate  is  qualified  in  contracting  debts  and  resorting  to  loans. 
The  presumption  proper  to  be  made  varies  with  the  circumstances, 
and  is  regarded  by  and  dependent  upon  them.  The  mortgagee, 
however,  in  enforcing  his  security  against  the  heir,  must  allege 
and  prove  the  facts  which  embody  the  representations  made  to 
him  of  the  alleged  needs  of  the  estate,  and  the  motives  influencing 
the  loan. 

A  mortgage  bond  to  secure  a  sum  of  money  lent  to  a  party 
deceased,  in  substitution  of  a  previous  deed,  executed  by  a  former 
proprietor,  by  way  of  further  security  for  a  sum  advanced  by  the 
mortgagee  to  the  widow  of  the  deceased,  charging  pai-t  of  the  an- 
cestral estate  described,  the  widow,  as  having  a  beneficial  proprie- 
tary right  in  the  mortgaged  estates,  although  in  fact  she  was  only 
the  curator  of  her  son,  a  minor,  the  heir  of  the  deceased — held 
that  the  description,  though  inaccurate,  was  not  such  an  assump- 
tion of  ownership  as  was  derogative  to  the  rights  of  the  heir,  but 
was  to  be  viewed  as  an  act  done  by  her,  as  director,  in  behalf  of  the 
heir;  and  as  the  mortgage  was  beneficial  to  the  estate,  it  was 
binding  upon  the  heir,  Hunoomanpersaud  Panday  v.  Mussumat 
Babooee  Munraj  Koonweree,  6  Moor^s  In,  Ap.  393. 

Debt  incurred  by  head  of  familv — minors. — A  debt  incurred 
by  the  head  of  a  Hindoo  family  residing  together  is,  under  ordinary- 
circumstances,  presumed  to  be  a  family  debt.  But  where  one  of 
the  members  is  a  minor,  the  creditor  seeking  to  enforce  his  claim 
against  the  family  property  must  show  that  the  debt  was  con- 
tracted bond  fide,  and  for  the  benefit  of  the  family,  Hunoomanper^ 
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9aud  Panday  v.  Musmmat  Bahooee  Munraj  Koonweree,  6  Moore  s 
In.  Ap,  393 ;  Tandavaraya  Mvdali  v.  Valli  Ammcdy  1  Mad,  H.  C. 
B.  398. 

In  the  latter  case  the  suit  was  brought  to  recover  certain  lands, 
the  property  of  an  undivided  Hindoo  family,  which  had  been  mort- 
gaged to  the  plaintiff  by  the  first  defendant,  who  was  the  elder 
brother  of  the  second  defendant,  and  the  managing  member  of  the 
family  at  the  date  of  the  mortgage ;  the  second  defendant  was  a 
minor.  The  plaintiff  offered  no  evidence  to  show  that  the  mort- 
gage debt  had  been  contracted  for  the  benefit  of  the  family.  The 
district  munsiff  was  of  opinion  that  in  the  absence  of  proof  that 
the  money  was  borrowed  for  family  purposes,  the  family  property 
belonging  to  the  two  undivided  brothers,  the  first  and  second 
defendants  could  not  legally  be  held  liable  ifor  the  plaintiffs  bond, 
and  dismissed  the  suit.  This  decision  was  reversed  upon  appeal 
by  the  civil  judge,  on  the  ground  that  the  debt  which  was  incurred 
by  the  first  defendant,  the  elder  brother  and  head  of  the  family, 
must  be  presumed  to  be  a  family  debt,  for  which  the  secoud 
defendant  and  the  family  property  must  be  held  liable.  The 
appellant,  the  second  defendant,  contended  that  the  burden  of 
proo^  that  the  debt  was  conti^acted  for  the  benefit  of  the  family, 
lay  on  the  plaintiff,  and  cited  the  first-mentioned  case. 

The  High  Court : — -We  see  no  reason  to  question  the  doctrine 
laid  down  by  the  civil  judge  as  regards  a  family  of  brothers  or 
other  coparceners  resident  together  under  ordinary  circumstances ; 
but  in  the  present  instance  we  observe  that  the  civil  judge  has 
omitted  to  notice  an  important  feature  in  the  case,  that  the  only 
coparcener  of  the  first  defendant,  whose  rights  are  affected  by  the 
act  of  the  latter,  was  a  minor  at  the  time  of  the  execution  of  the 
mortgage,  and  unable  to  protect  his  own  interests ;  we  consider 
that  on  the  principle  enunciated  in  Hunoomanpersaud  Panday  v. 
Mussumat  Babooee  Munraj  JS^oonweree,  supruy  it  was  incumbent  on 
the  plaintiff  to  adduce  some  proof  that  the  debt  was  contracted 
'*  bona  Jlde,  and  for  the  benefit  of  the  family. 

A  Hindoo  testator  by  his  will  empowered  his  executor  and 
guardian  of  his  infant  children,  who  was  also  manager  of  his 
zemindary,  to  charge  the  same  for  payment  of  debts  and  advances 
during  his  children's  minority,  and  directed  that  when  the  chil- 
dren came  of  age  they  should  repay  the  amount  raised.  The 
executor  borrowed  of  a  banking  firm  money  for  payment  of 
government  revenue,  and  gave  bonds  charging  the  zemindary 
with  the  sums  so  borrowed.  On  the  children  coming  of  age,  they 
executed  a  histhandeyy  or  instalment  bond,  for  repayment  of  the 
amount  then  dua  This  instrument  they  afterwards  repudiated, 
and  on  a  suit  being  brought  against  them  by  the  lender,  upon 
the  kidbandey,  they  in  defence  not  only  denied  the  existence  of 
the  bond,  but  alleged  fraudulent  collusion  between  the  lender  and 
executor,  in  obtaining  the  loan  and  granting  a  lease  to  the  nominoe 
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of  the  lender  at  an  inadequate  rent.  Held  that  the  executor  had 
power  under  the  will  to  charge  the  zemindary  with  advances  made 
for  the  purposes  of  the  zemindary,  Golauh  Koonunirr^e  B(ht6  v. 
Eahan  Chunder  Choufdhooree,  8  Moore's  In.  Ap.  447. 

Debts  incurbied  for  domestic  use  by  a  slave,  wife,  etc — 
Katyaycma  says,  "  Debts  incurred  for  domestic  uses  by  the  slave, 
wife^  mother,  or  disciple  of  one  gone  to  a  far  country,  or  deceased, 
and  also  by  his  son,  must  be  paid,  so  says  Bhrgu^  and  Yajnavalchya 
holds  a  woman  shall  not  pay  debts  incurred  by  her  husband  or 
son,  nor  a  father  those  of  his  son,  nor  a  husband  those  of  his  wife^ 
unless  contracted  for  the  benefit  of  the  family,*'  Mayvkha^  chap.  v. 
sec.  iv.  §  20 ;  1  Dig.  303 ;  Goleb,  Oblig.  28,  29. 

Liability  for  wife*s  debts  for  necessaries. — By  Hindoo  law 
a  wife  has  authority  to  bind  her  husband,  by  contracting  for 
necessaries  in  proportion  as  the  management  of  the  family  is 
confided  to  her.  By  Hindoo  law,  perhaps,  the  presumption  of 
authority  is  not  so  strong  as  it  is  by  the  English  law,  per  BtttU- 
ttone, «/.,  in  Virasvami  Ghetti  v.  Appasvamt  Ckettt,  1  Mad,  H.  C,  R. 
375. 

Debts  contracted  by  wife  uyinq  apart  from  her  husband. — 
If  it  were  permitted  by  the  Hindoo  law  for  a  husband  to  supersede 
his  first  wife  by  taking  another  to  live  with  him,  and  this  was  her 
sole  reason  for  refusing  to  live  with  him,  his  doing  so  would  not, 
according  to  Hindoo  law,  justify  his  first  wife  in  separating  herself 
and  remaining  apart  from  him  of  her  own  free  will,  and  could  not 
without  more,  give  her  implied  authority  as  his  agent  to  bind  him 
for  debts  incurred  for  necessaries,  per  Scotland,  C.-J.  ib,  375. 

Liability  of  family  property. — The  family  property  is  not 
liable  for  the  debt  of  an  individual  member,  Stra.  Man,  §  187, 
not  even  if  by  his  death  the  family  property  is  augmented. 

The  debtor's  share  in  the  property  will,  however,  be  liable,  S. 
A.  113  and  114  of  1855,  Stra.  Man.  §  188.  The  creditor  would  have 
to  sue  to  have  the  share  set  out  by  partition,  in  order  to  make  it 
thus  available  to  him.  Allowance  would  ^rst  have  to  be  made 
out  of  the  share  for  the  share  of  the  debtor's  male  issue,  the  resi- 
due only  being  available  to  meet  the  debt,  Stra.  Man.  §  188. 

Debts  oontracted  by  brother  for  support  of  family. — A 
debt  contracted  by  one  brother  living  in  family  partnership  for  the 
support  of  the  family,  is  binding  upon  all  in  every  case. 

But  in  trade  consent  necessary. — But  consent,  express  or 
implied,  is  requisite  in  the  case  of  one  contracted  in  the  course  of 
trade  or  for  charitable  purposes.  Supposing  the  elder  brother  to 
be  manager  for  the  family,  this  might  exonerate  the  person  of  the 
younger  one,*  but  not  the  property,  see  1  Dig.  clxxx.,  clxxxiiL 

A  Hindoo  possessed  of  landed  and  other  propei-ty  died  leaving 

•  Whether  the  person  of  the  younger  brother  would  be  exempted  or  not 
would  depend  on  the  existing  procedure  of  the  Court 
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two  sons,  the  younger  a  minor.  The  elder  took  possession  and 
borrowed  money,  (exceeding  his  share  of  the  property,)  for  which 
he  gave  his  note,  mortgaging  for  the  payment  of  it  the  family  pro- 
perty. The  younger  son  was  not  privy  to  the  contracting  of  the 
debt,  nor  had  he  ever  recognised  its  validity,  so  far  as  his  interest 
was  concerned,  not  did  it  appear  that  it  was  incurred  on  account  of 
the  feimily.  The  question  raised  was,  Is  the  debt  chargeable  on 
the  family  property  beyond  the  share  of  the  elder  brother  ?  Mr 
CoUbrooJce  remarks  : — On  the  subject  of  the  question  which  you  had 
lately  before  you,  I  entirely  agree  with  you  that  a  mortgage,  sale,  or 
gift  by  one  of  several  joint-owners  without  the  consent  of  the 
others  is  invalid  for  others'  shares.  In  Bengal  law  it  is  clear  that 
it  is  good  for  his  own  share,  and  for  that  only.  In  other  provinces 
it  is  as  clear  that  the  act  is  invalid,  as  it  concerns  others'  shares,  and 
the  only  doubt  which  the  subtlety  of  Hindoo  reasoning  might  raise, 
would  be  whether  it  would  be  maintainable  even  for  his  own  share 
of  undivided  property.  On  the  other  two  points,  as  stated  by  you, 
the  law  is  undoubtedly  as  you  have  viewed  it.  On  the  third  point 
I  take  the  law  to  be,  that  the  consent  of  the  sharers,  express  or 
implied,  is  indispensable  to  a  valid  alienation  of  joint  property 
beyond  the  share  of  the  actual  alienor,  and  that  an  unauthorised 
alienation  by  one  of  the  sharers  is  invalid  beyond  the  alienor's 
share  as  against  the  alienee.  But  consent  is  implied,  and  may  be 
presumed  in  many  cases,  and  under  a  variety  of  circumstances, 
especially  where  the  management  of  the  joint  property  intrusted 
to  the  part  owner  who  disposes  of  it  implies  a  power  of  disposal ; 
or  where  he  was  the  only  ostensible  or  avowed  owner,  or  generally 
when  the  acts  or  even  the  silence  of  the  other  sharers  had  given 
him  a  credit,  and  the  alienee  had  not  notice.  ...  I  rather 
consider  it  to  be  a  point  of  evidence  what  shall  suffice  to  raise 
the  presumption  of  consent  or  acquiesence,  2  Stra,  H,  Z.,  {vide 
PeddamuthMlcUy  v.  N.  Timma  Reddy,  2  Mad.  H,  C.  B.  270)  than  a 
matter  on  which  the  Hindoo  law  has  pronounced  specifically,  and 
I  do  not  recollect  any  passages  more  express  than  those  to  which 
you  have  referred,  showing  that  the  alienation  is  invalid  against 
the  alienee.  The  case  of  Frannath  v.  Calispunker,  Berig,  S.  D,  A, 
Rep.  ante  1805,  pp.  49,  51,  to  which  you  refer,  was,  I  conceive, 
determined  on  the  ground  of  implied  consent,  the  land  being 
answerable  for  the  revenue  for  which  the  managing  owner  had 
engaged  on  the  part  of  himself  and  sharers,  besides  other  peculiar 
circumstances  in  the  case." 

Diminution  of  shabe  on  account  or  peofuse  expbnditube — 
If  debt  exceed  surplus — Separate  acquisitions  liable. — A  co- 
heir who  may  have  been  guilty  of  profuse  expenditure,  or  who 
may  have  dissipated  the  property  by  unauthorised  alienations,  is 
to  have  his  share  diminished  by  the  amount  wasted  or  alienated  by 
him,  but  should  this  exceed  the  value  of  his  share,  the  surplus  is 
not  to  be  made  a  debt  against  him  (1  Stra.  H.  L.  224,  225),  for  the 
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other  heirs  should  have  checked  his  guilty  waste  in  time,  and  must 
suffer  for  their  neglect.  This  might  be  done  by  a  Court  declaring 
his  acts  null,  or  compelling  a  dirision,  or  removing  him  from  the 
management.  His  separate  acquisitions  would,  however,  be  liable, 
Stra,  M.  H.  L,  §  272. 

Liability  op  widows*  heirs. — ^When  property  passes  to  a  widow, 
those  succeeding  to  her  are  not  liable  for  debts  contracted  by  her, 
unless  they  are  of  such  a  nature  as  would  have  warrantcnl  her 
alienating  the  property  to  discharge  them,  1  S,  B,  A.Wk  Jvdgt. 
of  S.  D.A.in  Ap.  179^  of  1S46,  such  as  payment  of  husband's  debts, 
Government  Kist,  debts,  <fcc.  Hers  is  only  a  life  interest  inter- 
posed between  her  husband  and  successor,  who  is  not  so  much  her 
heir  as  her  husband's.. 


Section  IL 

The  debt  must  have  been  for  a  good  consideration — Debts  due  for  fines 
or  tolls — Suretyship — Nuptial  debts — Borrowed  for  use  of  family 
—  WJure  no  assets — The  course  of  payment  of  debts  on  partition 
— Performance  of  obsequies — Expenses  of  initiation  and  marriage 
— Escheated  property — Persons  under  disability — Daughters, 

In  actions  against  the  heir  three  things  are  to  be  considered  : — 
1.  The  debt  must  have  been  for  a  good  consideration,  otherwise  it 
will  not  bind.  2.  It  must  not  have  been  a  ready-money  trans- 
action, as  a  toll  or  fine ;  if  it  is,  the  heir  is  not  liable.  3.  The 
debt,  when  incurred  for  ceremonies,  marriage,  &c.,  in  order  to 
make  it  binding  on  the  son,  must  have  been  reasonable  in  amount. 

1st,  It  must  have  been  for  a  good  consideration — so  that  if 
the  consideration  for  the  debt  be  gaming,  or  the  purchase  of  spirit- 
uous liquors,  or  debauchery,  or  other  improper  objects,  the  son  is 
not  liable,  2  Bomb,  R,  200,  203,  n. ;  1  Stra,  H.  L.  167  ;  IL  ib. 
456  ;  unless  at  those  festivals  where  gaming  and  drinking  are  au- 
thorised, 1  Dig,  304,  307,  312 ;  or  where  the  use  of  spirituous 
liquors  is  allowed  by  custom,  ib, ;  so,  a  debt  due  for  a  cause  repug- 
nant to  good  morals,  Vyasa^  1  Dig,  307. 

Debts  due  for  fines  or  tolls. — A  fine  due  to  the  king  for 
some  offence  is  not  a  debt  for  which  the  son  is  liable.*  So,  a  debt 
due  for  a  toll,  i.e,  a  duty  of  custom  payable  at  a  wharf,  or  the  like, 
1  Dig,  304-307.  Sir  Thomus  Strange  says,  1  vol  167,  The  reason 
of  which  may  be  that  they  are  to  be  regarded  as  ready-money 
payments,  for  which  credit  will  have  been  given  at  the  risk  of  him 
by  whom  they  ought  to  have  been  received. 

Suretyship. — So  debts  originating  in  suretyship,  commerce,  and 

*  The  Indian  Criminal  Procedure  Code  (1860)  empowers  magistratea  to  levy 
fines. 
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the  rest,  shall  not  inrolve  the  sons,  they  shall  not  be  paid  by  the 
sons  of  the  debtor,  Gautama,  1  Dig.  305. 

Nuptial  debts. — ^Where  the  debt  attaches  upon  the  common 
property,  as  for  instance,  where  it  has  been  incurred  for  the  nup* 
tiaJs  of  any  of  the  family,  the  expends  attending  the  ceremony 
must  have  been  reasonable,  according  to  the  usage  and  means  of 
the  fEunily.  If  the  expenses  have  been  extravagant  or  excessive, 
the  member  incurring  them  will  alone  be  liable  unless  the  family 
has  adopted  them. 

Borrowed  for  use  op  PAHiLY.—^If  the  money  borrowed  was 
expended  for  the  use  of  the  family  it  must  be  paid  by  that  family, 
divided  or  undivided,  out  of  their  own  estate,  Menu^  ch.  viii.  §  166 ; 
2  Stra.  H,  L,  275,  276  ;  contracted  fairly  for  the  use  of  the  family 
by  any  member,  whether  uncle,  brother,  son,  wife,  servant,  pupil, 
or  dependants,  it  binds  the  whole,  1  Dig,  293-299 ;  1  Stra,  H,  L. 
167  ;  2  ih,  458;  Beng.  R.  12  for  1817,  p.  607. 

Where  no  assets. — It  seems  settled  at  Bengal  that  the  obliga- 
tion of  the  sou  to  pay  the  debts  of  the  ancestor  has  no  legal  force 
independent  of  assets,  without  which  a  son  and  grandson  are  under 
a  naoral  and  religious,  not  a  civil  obligation  to  pay  the  debt,  but 
assets  may  be  followed  in  the  hands  of  any  representative,  1  Dig. 
2Q^,  note  by  Sir  W.  Jones;  1  Stra.  B.  L.  167 ;  2  ih.  275.  Sir 
Thomas  Strange^  1  vol.  167,  says.  To  the  southward  the  doctrine  of 
iAie-Mitacshara,  supported  by  Madhavya  and  Chandrikay  is  said  to 
render  the  payment  of  the  father's  debts  with  interest,  and  the 
grandfathers  without  interest,  independent  of  assets,  a  legal  as 
well  as  a  sacred  obligation,  1  Stra,  H,  L.  167,  see  ante^  p.  77. 

The  course  of  payment  op  debts  on  partition. — This  subject 
has  been  discussed  under  the  title  "  Partition." 

Sir  Thomas  Strange,  1  voL,  169,  says,  Modified  as  the  details  of 
Sindoo  law  are  everywhere  by  local  usage  and  practice,  how  far 
the  whole  of  the  ancient  provisions  for  the  payment  of  debts  are 
at  present  applicable  must  be  left  to  the  discretion  of  the  courts 
exercising  jurisdiction  within  particular  limits. 

Friendly  GIFTS. — Sir  Thomas  Strange,  1  H.  L.  169,  says,  Con- 
nected with  the  duty  of  paying  the  debts  of  ancestors,  is  the  discharge 
of  obligations  resting  on  the  intention  of  the  deceased  sufficiently 
manifested :  since,  though  nothing  occurs  in  the  Hindoo  law  ex- 
pressly in  favour  of  the  testamentary  power  as  exercised  under  other 
codes,  it  provides  distinctly  for  the  performance  of  promises  by  the 
ancestor  in  his  lifetime  to  take  effect  after  his  death,  and  to  this  ex- 
tent a  Mendly  gift  as  it  is  called,  not  being  an  idle  one,  far  less  one 
founded  on  an  immoral  consideration,  being  available  in  law  as  a 
charge  upon  heirs,  may  be  assimilated  to  a  legacy. 

In  support  of  this  he  refers  to  the  following  cases,  vol.  ii.,  p.  426, 
viz.  : — A  man  having  fostered  and  maintained  a  boy  not  his  son, 
on  his  deathbed  directed  half  of  his  estate  to  be  given  to  his  son, 
a  quarter  part  to  his  brother-in-law,  and  a  quarter  part  to  him 
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whom  he  had  so  bred  up.     The  gift  was  not  in  writing,  but  was 
proved  by  two  witnesses. 

The  Pundit  replied,  **  If  one  having  maintained  another  for  a 
long  time,  should  be  inclined  to  give  him  and  his  brother-in-law 
a  moiety  of  his  property,  giving  the  other  moiety  to  his  son,  he 
should  do  it  in  the  presence  of  his  relations  and  of  some  of  the 
people  of  the  village  where  the  land,  if  any,  lies.  Should  his  death 
be  too  sudden  to  admit  of  their  attending,  provided  he  had  de- 
clared his  intent  and  poured  water  into  his  hands  in  the  presence 
of  his  wife  and  son,  and  of  the  people  about  him,  it  should  be  equi- 
valent to  its  being  committed  to  writing,  and  though  even  this 
formality  should  not  be  observed,  it  would  be  good  in  law  for 
money  though  not  in  regard  to  land."  Upon  this,  Mr  Colebrooke 
remarks,  This  is  gift  in  contemplation  of  death,  subject  to  the  gene- 
ral rules  regarding  gift,  see  Mitac,  ch.  i.  s.  i.,  §  31  as  to  the  form, 
Mr  Ellis  remarks,  The  whole  formality  must  be  completed  with  re- 
gard to  land,  and  possession  must  be  given,  or  the  act  is  invalid. 
But  what  has  such  a  conveyance  to  do  with  a  will  ?  With  the 
consent  of  his  sons  and  wife,  and  the  knowledge  of  his  nearest  of 
kin,  a  man  may  make  a  distribution  of  his  property  according  to 
the  rules  laid  down  by  the  law  in  such  cases ;  and  such  distribu- 
tion will  be  good,  whether  made  on  his  deathbed  or  at  any  other 
time,  and  whether  confirmed  by  writing  or  not,  ih.  435.* 

Sir  Thomas  Strange^  1  H,  L,  169,  adds.  But  according  to^the 
doctrine  of  the  Mitacshara,  such  a  gift  refening  to  property  held 
in  common,  in  order  to  be  good  must  have  had  the  consent  of  the 
deceased  co-parceners,"  Mitac.  ch.  i.  s.  i.,  §  30 ;  as  if  made  by 
a  widow,  it  must  have  had  that  of  her  guardian  and  next  heirs, 
2  ib.  445.  "What  was  promised  shall  be  received  by  the  descend- 
ants of  the  donee  down  to  the  fourth  in  descent,  if  not  vested  ; 
if  vested  in  the  donee  it  is  partible  amongst  the  co-heirs  if  he  have 
any,  3  Bi^.  38 ;  see  1  Stra.  H,  L.  170. 

2d,  Performakce  op  obsequies. — Of  property  which  descends 
by  inheritance,  half  should  be  carefully  set  apart  for  the  benefit  of 
the  deceased  owner,  to  defray  the  charges  of  his  monthly,  six 
monthly,  and  annual  obsequies,  on  the  ground  that  wealth  is  use- 
ful for  alms  and  enjoyment,  Vrihaspatij  Apastamha,  Jim,  Vahana^ 
ch.  xi.  s.  vi.,  §  13. 

Expenses  op  initiation  and  marriage. — The  expenses  incurred 
for  the  initiation  of  the  uninitiated  and  for  the  marriage  of  the 
unmarried  members  of  the  family  are  also  charges  upon  the  estate. 
Yamavalchya,  2,  125,  says.  Uninitiated  brothers  should  be  initiated 
by  those  for  whom  the  ceremonies  have  been  already  completed. 
Upon  which  the  Mitac.  ch.  i.  s.  vii.,  §  4,  has  the  following  exposi- 
tion. By  the  brethren  who  make  a  partition  after  the  decease  of 
their  father  the  uninitiated  brothers  should  be  initiated  at  the  ex- 

Query,  Whether  those  gifts  can  be  made  only  of  movable  property?  It 
would  seem  that  they  require  the  doctrine  of  constructive  possession  to  sup- 
port them. 
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pense  of  tbe  whole  estate.  Tqfnavalchya^  2, 125,  sajs,  Unmarried 
sisters  should  be  disposed  of  in  marriage,  giving  them  a  quarter  of 
a  share,  Mitac.  ch.  i.  s.  vii.,  §  5,  el  »eq.  But  the  Chandrika  and 
Madhavya  countenance  the  opinion  that  the  specified  allotment 
intends  only  a  sufficiency  for  the  charges  of  the  sister's  nuptials^  2 
StrcL  H.  L.  313,  C.  289,  C,  and  E. 

Initiation  involves  a  succession  of  religious  rites  attended  with 
more  or  less  expense,  commencing  with  purification  and  terminat- 
ing in  marriage.  They  are  ten  in  number,  of  which  marriage 
is  the  only  one  competent  to  females  and  Soodras ;  the  rest  being 
confined  to  males  of  the  three  superior  classes,  Mitac.  ch.  i.  s. 
vil,  §  n.  3 ;  Bat.  Miman,  s.  iv.,  §  23,  n. ;  3  Dig.  101. 

We  have  seen,  mproy  that  the  duty  of  initiation  attaches  to 
those  who  themselves  have  been  initiated,  and  the  provision  for  it 
is  like  that  for  the  payment  of  debts  to  be  made  before  partition 
out  of  the  common  stock,  1  Stra,  E,  L,  170 ;  and  as  we  have  be- 
fore seen  the  expenses  must  be  reasonable,  anUy  p.  S5. 

This  obligation  does  not  extend  beyond  brothers  and  sisters,  con- 
sequently not  to  collaterals,  such  as  nephews,  2  Stra,  H.  L.  286.  In 
Mitac,  ch.  i.  s.  iv.,  §  19,  s.  v.,  §  2,  s.  vii.,  §  4,  no  mention  is 
made  of  nephews,  2  Stra,  H.  L,  287  ;  Coleh, 

Escheated  property. — An  estate  taken  by  escheat  is  subject  to 
the  same  trusts  and  charges,  if  any,  previously  affecting  the  estate, 
Tie  Collector  of  Moiulipatam  v.  Cavali/  Vencata  Narrainapah^  8 
Moore's  In,  Ap,  500. 

When  the  crown  takes  by  escheat  for  want  of  heirs,  it  has  the 
same  power  to  impeach  an  unauthorised  alienation  by  the  widow, 
which  the  heirs  of  the  widow,  (had  there  been  any,)  would  have 
had,  ib,  529. 

The  question  was  raised  in  Bawani  Sankara  Pandit  v.  Amhahay 
Ammaly  1  Mad,  U,  C,  H,  363,  whether  if  the  right  to  maintenance 
had  existed  in  a  «on  whose  adoption  was  held  to  be  invalid,  that 
right  would  as  an  estate  descend  to  his  sons  natural  or  adopted, 
but  was  not  decided,  and  under  the  view  taken  by  the  Court  in 
respect  of  the  right  of  a  person  whose  adoption  is  not  valid,  it  is 
not  likely  to  arise  again. 

Persons  undee  disability. — We  have  already  said  in  chapter 
vi.  that  all  those  who  are  excluded  from  the  inheritance  for  the 
reasons  there  referred  to,  are  entitled  to  maintenance,  Mitac,  ch. 
ii.  8.  X.,  §  5,  except  the  out-caste  and  his  issue  subsequently  born, 
Jim,  VaAana,  ch.  v.  §  11, 12  ;  ifenw,ix.  §  201;  1  Stra,  U,  L.  67, 174. 
With  regard  to  the  out-caste,  the  Mitac,  ch.  ii.  s.  x.,  §  1,  says,  he 
must  be  maintained,  citing  Yqjnavalchya^  2,  141 ;  whilst  Jim, 
Vahanaf  ch.  v.,  §  11,  12,  citing  Bevala  and  Baudhayana,  ex- 
cludes the  out-caste,  and  the  latter,  his  issue  also.  Menut  how- 
ever, does  not  except  them,  ch.  ix.  202.  Sir  Thomas  Strange, 
arguing  by  analogy,  says.  Admitting  the  right  of  the  out-caste 
to  food  and  raiment,  it  must  be  difficult  to  exclude  the  adulterer's 
widow. 
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Daughters. — ^The  daughters  of  persons  labouring  under  disa- 
bility must  be  maintained  until  married,  and  the  expenses  of  their 
nuptials  defrayed,  Yajnavalchya,  2,  142  ;  Mttac.  ch.  ii.  s.  x.,  §  12, 
13 ;  and  their  childless  widows  must  be  supported  for  life,  Jitn, 
VaJiana,  ch.  v.,  §  19 ;  Mitac,  ch.  ii.  s.  x.,  §  14. 


Section  III. 

Mainterimice — H&to  estimated — Widow  and  only  son — Where  one  of 
united  brothers  dies  leaving  a  toidow  and  a  son — A  mother's  right 
as  between  herself  and  her  sons — There  is  no  distinction  in  the 
different  tribes — Half-brothers  and  childless  toidow — The  rights  of 
a  brother's  vndow  having  a  son — Rights  of  father^  s  wives  on  parti- 
tion among  the  brothers — How  maintenance  is  to  be  provided  for 
— Residence — Rate  ofmaintenance —  Want  of  chastity — Desertionof 
husband  by  his  wife — Implied  agency — Polygamy — Widow's  right 
to  recover  arrears  of  mmntenance — When  husband's  property  proves 
deficient —  Grandmother — Stepmothers — Sisters — Daughter — lUe- 
gitimate  children  of  the  Kluitri  case. 

Maintenance. — The  maintenance  of  dependent  members  of 
the  family  is  also  a  charge  upon  the  common  fund.  The  widow, 
where  she  does  not  take  as  heir  is  the  first  who  is  entitled  to 
maintenance,  and  her  maintenance  is  the  first  charge  upon  the 
estate,  after  payment  of  the  debts. 

How  estimated. — Sir  Thomas  Strange^  P- 171,  sajrs.  In  awarding 
it  to  her,  what  she  possesses  as  stridhana,  or  her  peculiar  property, 
is  to  be  matter  of  account,  the  utmost  that  she  can  claim  being  to 
have  it  made  up  to  her  equal  to  what  would  be  a  son's  share  in  the 
event  of  partition;  and  again,  p.  172,  an  opinion  that  her  main- 
tenance should  be  independent  of  her  peculiar  property  is  unsup- 
ported ;  again,  whether  in  estimating  her  stridhana  on  the  occa- 
sion, her  clothes,  ornaments,  and  the  like  are  to  be  taken  into  ac- 
count, or  only  such  articles  of  her  property  as  are  productive  of 
income  to  her  or  conducive  to  her  subsistence  does  not  distinctly 
appear,  though  the  restricting  this  account  to  the  latter  would 
seem  to  be  reasonable,  considering  the  object. 

"We  cannot  think  that  this  is  the  correct  view  of  the  law.  It  is 
in  right  of  her  husband  that  she  is  entitled  to  maintenance,  and 
her  claim  to  it  is  irrespective  of  her  stridhana.  Mr  JSlliSy  2  H.  Z. 
291,  says.  As  long  as  the  family  continues  undivided  all  the  par- 
ceners, their  wives,  and  families  are  entitled  to  a  joint  mainten- 
ance. On  division,  widows,  wives,  and  children  can  claim  only 
on  the  portion  of  their  respective  husbands  and  fathers.  In  the 
present  case,  if  the  son  were  alive  at  the  time  of  division,  his 
mother  would  have  to  look  to  him  alone  for  maintenance ;  if  be 
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were  dead,  she  would  be  entitled  in  rigbt  at  once  both  of  her  hus- 
band and  son  to  succeed  to  a  full  share  of  the  estate,  that  is  to  say, 
a  full  share  should  be  the  maximum  allowed  her. 

Mr  CoUbrooke,  2  Stra,  H,  L,  294,  in  remarking  upon  an  opinion 
of  a  Pundit  that  the  mother  is  entitled  to  as  much  only  as  will  en- 
able her  to  give  rice  with  alms  to  poor  stmngers,  and  for  food  and 
raiment,  says,  *•  This  opinion  is  conformable  to  the  Smriti  Chan' 
drikcLy  where  it  is  affirmed  on  the  authority  of  a  passage  of  Baud- 
hatfanOy  (in  which  a  text  of  the  TaitHnyaca  Veda  is  cited  declaring 
women  incapable  of  inheritance,)  that  the  mother  shall  not  take  a 
share  as  of  heritage,  but  an  allotment  adequate  to  her  wants,  and 
not  exceeding  in  the  whole  the  amount  of  a  son's  share,  including 
what  she  may  possess  as  her  peculiar  property."  But,  he  adds, 
"  This  opinion  is,  however,  contravened  in  the  Madhavya,^*  (2  H, 
L.  297,  EUiSy)  a  work  of  great  authority  in  Southern  India,  and 
which  seems  in  this  instance  entitled  to  a  preference  over  the 
SmrUt  Chandrika. 

And  Mr  Ellis  remarks,  "  The  widow's  title  is  to  maintenance, 
the  ultimate  measure  of  which  is  according  to  all  the  authorities 
a  share."     See  2  Stra,  H.  L.  295,  but  see  ib.  297. 

Whether  stbidhana  is  to  be  included. — Mr  CoUbrooke  re- 
marks, in  a  case  from  the  Zillah  ofNellore,  2  Stra,  H,  L,  307,  "This 
is  taken  from  the  Mitacsharay  ch.  1.  s.  vii.  §  2.  The  Chandrika 
explains  that  her  allotment,  including  her  separate  property, 
must  be  made  equal  to  a  full  share.''  But  Mr  Ellis  remarks,  "  This 
opinion  is  generally  correct,  but  I  do  not  understand  either  the 
authority  or  the  reason  for  restricting  the  maintenance  to  the 
amount,  of  half  a  share  in  case  of  the  existence  of  stridhana. 
The  division  (as  it  appears  to  me)  should  be  made  without  reference 
to  any  property  she  may  hold  under  this  title,  unless  it  may  have  been 
accepted  by  her  with  consent  of  the  parties  concerned  in  lieu  of  other 
claims ;  and  in  this  case  it  is  evident  she  is  entitled  to  no  further 
share  in  the  event  of  division.  The  widow's  claim  to  mainten- 
ance from  her  husband's  estate  is  absolute,  unlimited  by  circum- 
stances ;  but  then  it  is  only  a  claim  to  maintenance,  and  it  is  not 
correct  to  say  that  she  is  entitled  to  any  share  or  division.  This 
makes  no  alteration  in  her  right,  it  is  still  maintenance  only 
to  which  she  is  entitled ;  but  to  this  some  legal  measure  must  be 
assigned,  and  the  correct  opinion  seems  to  be  that  it  shall  be  the 
amount  of  a  full  share  as  received  by  the  co-parceners,  or  perhaps 
this  may  be  considered  as  its  maximum.  This  is,  of  course,  appH- 
cable  only  where  there  are  male  heirs,  the  widow  succeeding  by 
right  to  the  property  on  fJEdlure  of  such,  2  Stra,  H,  L,  307. 

Where  property  unproductivb. — Mr  Ellis  says,  If  she  have 
property  of  her  own,  not  consisting  merely  of  pearls,  clothes,  orna- 
ments, and  the  like,  but  from  which  an  income  is  derivable,  in 
this  case  it  is  to  be  made  up  equal  to  a  share  without  reference  to  any 
fanciful  division  of  halves  and  quarters,  of  which  the  Pundits  (mis- 
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taking  the  explanatory  language  of  the  law,  as  "  she  shall  otherwise 
receive  a  half  or  a  quarter/'  for  positive  injunction)  are  so  fond.  I 
say  above,  "from  which  an  income  is  derivable."  I  cannot  just  now 
refer  to  my  authority  for  this,  as  I  have  not  my  books  at  hand ; 
but  it  is  the  sense  of  the  law.  The  law  says  she  shall  have  a  main- 
tenance, but  it  is  not  required  that  either  the  family  stock,  or  her 
own,  shall  be  reduced  to  afford  it.  It  is  clearly  meant  that  it  shall 
be  a  maintenance  by  income ;  if,  therefore,  she  have  no  property 
from  which  she  can  derive  an  income,  without  destroying  the  pro- 
perty, she  is  entitled  to  a  full  share,  2  Strtu  H,  L.  306. 

Widow  and  only  son. — The  father,  being  dead,  leaving  a  widow 
and  infant  son  with  property,  the  son  and  estate  being  in  the 
hands  of  the  brother  of  the  deceased,  the  widow  demanded  the 
custody  of  each.  The  Pundit  was  asked  who  was  entitled  to  it, 
and  whether  the  son  was  compellable  to  live  with  his  mother,  or 
may  choose  with  whom  to  live )  to  which  he  replied.  The  estate  is 
the  son's,  out  of  which  the  widow  is  only  entitled  to  be  main- 
tained. The  son  is  not  compellable  to  live  with  his  mother,  it  is 
rather  her  duty  to  live  with  him.  Upon  which  Mr  CoUhrooke  re- 
marks, The  sovereign  is  the  guardian  of  minors,  (3  Dig,  542.)  The 
mother  cannot  claim  a  share,  but  a  maintenance  merely,  from  an 
only  son,  her  right  to  a  specific  allotment  arising  only  when  a 
partition  is  made,  Zilla,  of  Chingleputy  2  Stra,  H,  L,  290. 

Where  one  of  united  brothebs  dies  leaving  a  widow  and  a 
SON. — If  there  be  undivided  brothers,  and  one  die,  leaving  a  widow 
and  son,  they  succeed  to  his  share  of  the  joint  property,  is  the 
answer  given  by  a  Pundit  to  a  case  submitted  to  him ;  upon  which 
Mr  Ellis  remarks.  As  long  as  the  family  continues  undivided,  all 
the  parceners,  their  wives  and  &milies,  are  entitled  to  a  joint 
maintenance.  On  division,  widows,  wives,  and  children  can  claim 
only  on  the  partition  of  their  respective  husbands  and  fathers.  In 
the  present  case,  if  the  son  were  alive  at  the  time  of  division,  his 
mother  would  have  to  look  to  him  alone  for  maintenance ;  if  he 
were  dead  she  would  be  entitled  in  right  at  once  both  of  her  hus- 
band and  son  to  succeed  to  a  full  share  of  the  estate — that  is  to 
say,  a  full  share  should  be  the  maximum  allowed  her.  If  litigation 
take  place,  it  is  the  measure  to  be  adopted  by  the  Court ;  not  that 
the  dividing  parties  are  bound  to  give  her  so  much,  if  they  can 
prevail  on  her  to  take  less,  nor  any  share  at  all  if  they  can  provide 
among  themselves  for  her  maintenance.  Such,  at  least,  I  believe 
to  be  the  correct  doctrine ;  whether  her  dominion  over  the  pro- 
perty be  limited  or  otherwise  is  another  question,  Zillah  of  Nellore, 
2  Stra.  H,  L,  291. 

A  mother's  right  as  between  herself  and  her  sons. — The 
husband  of  the  appellant  had  died  forty  years  before  the  commence- 
ment of  the  suit,  having  amassed  in  his  lifetime  and  left  an  estate 
in  ready  money  and  jewels  to  the  amount  of  about  5000  pagodas. 
Upon  his  death,  she  took  possession  of  his  proi)erty  and  delivered 
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it  oyer,  as  she  alleged,  to  her  four  sons  on  their  coming  of  age ;  of 
this  there  was  no  evidence,  and  her  son,  the  defendant,  denied 
it^  and  stated  that  300  pagodas  had  been  paid  by  his  younger 
brother  to  his  mother,  and  that  the  plaintiff,  having  the  option, 
had  refused  to  live  in  their  house.  The  question  was  asked.  What 
should  the  sons  be  deemed  to  give  the  mother,  according  to  Donna 
Sasira  ? 

Answer  of  the  Sastree  (Slokum,  in  Sanscrit)  Slokum  of  Yajnaval- 
chyay  Slokum  of  Kat^yana^  Slokum  of  Vyascu 

According  to  these,  the  mother  shares  equally  with  the  sons, 
whether  the  division  take  place  in  the  time  of  the  father,  or  after- 
wards in  that  of  the  sons.  The  mistake  lies  in  qualifying  her  right 
to  participate  as  a  right  to  share.  (Another  Slokum^)  According  to 
this  she  is  entitled  to  as  much  only  as  will  enable  her  to  give  rice 
with  alms  to  poor  strangers,  and  for  her  food  and  raiment.  Thus 
the  expression  of  an  equal  share  with  the  sons  resolves  itself  into  a 
particular  portion  of  Tnoney  in  the  division  of  the  estate  by  the  sons, 
-not  that  she  takes  an  equal  proportion  with  them.  It  is  so  held 
by  Jagannathorturca-punchanana,  (the  Digest^  which  declares  that 
the  son  is  bound  to  provide  his  mother  with  maintenance  only, 
and  no  more.  In  the  present  case,  though  the  wealth  of  the 
defendant  be  considerable,  he  is  bound  to  allow  his  mother 
for  food  and  raiment  only,  and  he  is  under  no  further  obligation. 
Mr  Colebrooke  remarks — This  opinion  is  conformable  to  the  Smriii 
Chandrika,  where  it  is  affirmed,  on  the  authority  of  a  passage  of 
Baudhayana,  (in  which  a  text  of  the  TaUtinyaca  Veda  is  cited,  de- 
claring women  incapable  of  inheritance,)  that  the  mother  shall  not 
take  a  share  as  of  heritage,  but  an  allotment  adequate  to  her  wants, 
and  not  exceeding  in  the  whole  the  amount  of  a  son*s  share,  in- 
cluding what  she  may  possess  as  her  peculiar  property.  This 
position  is,  however,  contravened  in  the  Madhavya,  a  work  under- 
stood to  be  of  great  authority  in  the  south  of  India,  and  which 
seems,  in  this  instance,  entitled  to  a  preference  over  the  SmriH 
Chandrika,  The  reference  to  JagannathaHs  Digest  does  not  seem 
to  be  correct.  It  is  there  maintained  (see  translation,  vol.  iii.  p. 
12,  30)  that  the  mother  may  expect  from  her  sons  making  a  parti- 
tion an  equal  share  with  them ;  and  that  it  is  only  through 
maternal  tenderness  that  this  right  is  in  the  present  times  fore- 
gone, and  Mr  Ellis  remarks,  The  mother's  title  is  to  maintenance, 
the  ultimate  measure  of  which  is,  according  to  all  the  authorities, 
a  share,  2  Stra.  H,  L.  294,  295. 

There  is  no  distinctionin  the  different  tribes. — Two  brothers 
of  the  Chetriya  tribe,  being  about  to  divide,  after  his  death,  the 
estate  of  their  father,  the  question  is  as  to  the  rights  of  the  mother, 
who  claims  to  share  with  them.  To  what  in  this  tribe  is  she  en- 
titled ?  The  Pundits  answer  was,  that  the  mother  has  by  law  no 
right  to  share  with  her  sons.  She  is  entitled  to  her  stridhana^  and 
if  there  be  land  yielding  an  annuel  produce,  to  as  much  of  it  as 
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will  suffice  to  be  settled  upon  her  for  a  maintenance.  Mr  Cole- 
hrooke  remarks,  The  law  provides,  that  when  a  partition  takes 
place  among  brothers,  the  mother  shall  have  an  allotment  made 
lip  to  her,  equal  to  a  full  share.  There  is  no  distinction  in  this 
respect  amongst  the  diflferent  tribes,  Zilla.  of  Vizagapatam,  2  Stra. 
H.  L.  296. 

Half-bkothers  and  childless  widow. — In  a  question  between 
a  childless  widow  and  the  half-brothers  (by  the  same  father)  of  her 
deceased  husband  as  to  her  rights,  the  Pundit  replied,  That  she 
is  entitled  to  demand  of  them  as  much  as  will  provide  her  food 
and  raiment  with  sufficient  for  the  shradum^  or  annual  ceremony 
of  her  husband ;  and  Mr  CoUhroohe  remarks.  They  are  bound  to 
maintain  her,  see  Narada  died  MUacshara^  ch.  ii.  s.  1,  §  7.  But 
Mr  Ellis  denies  that  this  is  the  law  of  the  SmritU,  He  sayB  it  is 
the  convenient  law  of  more  modern  commentators,  endeavoured 
to  be  supported  by  proposing  alterations  in  the  original  texts,  for 
which  there  is  no  foundation.  In  recent  times,  however,  when 
the  operation  of  the  Hindoo  law  had  been  interrupted,  and  none 
other  established  in  its  stead,  the  nefarious  practice  of  the  males 
of  the  family  seizing  all  the  property  of  it,  and  reducing  the  females 
to  a  state  little  short  of  slavery,  came  gradually  to  prevail,  which 
practice,  as  appears  throughout  these  papers,  the  present  race  of 
pundits  are  sufficiently  inclined  to  support.  The  correct  doctrine 
is,  that  a  widow  succeeds  to  the  "entire  share"  {chruinam 
ansam*)  of  her  husband  immediately,  if  partition  have  taken 
place ;  eventually,  if  it  have  not.  What,  then,  is  the  situation  of 
a  widow  of  a  co-parcener  during  the  time  the  family  continues  un- 
divided ?  Is  she  merely  entitled  to  a  maintenance  %  No ;  she  is 
in  the  situation  of  her  deceased  husband,  and  is  entitled  to  the 
use  of  the  joint-property  to  the  full  extent  that  he  was  entitled  to 
it,  remembering  always  that  as  dk,  female  she  is  under  the  protec- 
tion of  her  natural  guardians,  Travengada  Chary  v.  Ragoonada 
Chary;  2  Stra.  H.  L,  297. 

The  rights  op  a  brother's  widow  having  a  son. — The  plain- 
tiff's husband  and  the  defendants  were  brothers.  The  plaintiff 
had  a  son  aged  four  years  by  her  husband,  and  she  instituted  a 
suit  for  a  share  of  the  undivided  property  for  herself,  and  another 
for  her  son  ;  and  the  Pundit  was  asked  his  opinion  as  to  her  rights 
under  the  general  law  of  inheritance  and  partition,  she  being, 
moreover,  charged  with  adultery ;  t  and  he  replied,  **  There  is  no 
ground  for  the  claim  of  separate  shares  for  herself  and  her  son. 
The  share  that  is  given  to  the  son  must  maintain  his  mother. 


*  ChrUinam  ansam  " — the  entire  share.  This  expression  is  read  by  some, 
chriilnam  artham,  the  "  entire  estate ;  "  and  on  this  reading,  it  is  maintained 
that  the  widow  takes  the  estate  of  her  deceased  husband  in  the  event  only  of 
previous  partition.     But  this  is  confuted  by  the  better  jurists. 

t  She  could  not  be  charged  with  adultery  after  the  husband's  death. 
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Though  she  should  not  conduct  herself  to  the  entire  satisfaction  of 
her  caste  people,  still  she  must  be  supported  out  of  the  share 
allotted  to  her  son,  who,  in  the  meantime,  is  to  continue  under 
her  care  till  he  attain  his  age.  Nor  though  she  should  prove  an 
adulteress,  can  he  refuse  to  supply  her  with  the  necessaries  of 
life."  Mr  Colebrooke  remarks,  The  son  is  entitled  to  the  share  of 
his  father,  who  was  one  of  four  brothers,  Mitac,  ch.  i.  s.  v.  §  2, 
and  his  mother  must  be  maintained  out  of  his  allotment ;  but  the 
sovereign,  or  a  person  selected  by  his  authority,  is  the  guardian  of 
the  widow.  Brethi*en  are  not  bound  to  maintain  the  unchaste 
widow  of  their  childless  brothers,  Mitac.  ch.  il  s.  L  §  7.  Nor 
has  any  authority  been  found  for  imposing  it  as  a  civil  obligation 
on  the  son  to  maintain  his  mother  if  she  be  an  adulteress,  (query, 
unchaste  ;)  and  Mr  Ellis  says,  correct  as  to  the  exclusive  right  and 
consequent  obligation  of  the  son,  I  do  not  think,  however,  and 
probably  the  Pundit  does  not  intend,  that  the  defendants  could  be 
compelled  to  a  division  of  the  estate  until  the  majority  of  the 
child,  Vencummy  v.  Govindoo  Chetty,  2  Stra,  H,  L.  309. 

Rights  of  father's  wives  on  partition  among  the  brothers. 
— In  cases  of  partition  among  the  brethren,  to  each  of  the  father's 
wives,  who  is  a  mother,  must  be  assigned  a  share  equal  to  that  of 
a  son,  and  to  the  childless  wives  a  sufficient  maintenance ;  but,  ac- 
cording to  the  Mitacahara  and  other  works  current  in  Benares 
and  the  southern  provinces,  childless  wives  are  also  entitled  to 
shares,  the  term  mata  being  interpreted  to  signify  both  mother 
and  step-mother.  The  Smriti  Chandrica  is  the  only  authority 
which  altogether  excludes  a  mother  from  the  right  of  participation, 
Macn.  Prins.  H,  L.  50.  A  step-mother  has  no  right  of  succession 
according  to  the  law  of  BengsJ,  and  the  property  of  her  step-son 
will  rather  go  to  her  uncle's  adopted  son.  If,  after  the  death  of 
R,  the  first  widow  of  K,  her  adopted  son  N  died  without  issue, 
his  share  goes  to  the  adopted  son  of  K's  full  brother — i.e.^  to  the 
cousin-german  by  adoption,  not  to  the  second  widow  of  K,  (step- 
mother by  adoption,)  nor  to  the  heirs  of  the  half-brothers  of  the 
adopting  father.  If,  however,  the  adoption  by  the  appellant  (the 
second  widow)  of  K  be  good,  which  was  made  on  the  death  of  N, 
then  her  adopted  son  is  heir  to  N.*  The  reason  why  the  appel- 
lant, the  step-mother  of  N,  cannot  succeed  to  his  share  is,  that  in 
the  Daya  Bahga  and  other  authorities  current  in  Bengal,  where- 
ever  the  word  mata,  or  mother,  occurs,  it  is  explained  to  intend 
jananee,  or  actual  mother.  These  books  do  not  authorise  the  step- 
mother's succession ;  but  she  receives  a  maintenance  out  of  the 
estate.  In  the  books  of  the  Dechun — viz.,  the  Mitacshara,  <feo. 
— ^the  word  mata  implies  both  mother  and  step-mother  ;  according 

•  In  the  Shasteri  there  is  no  express  prohibition,  or  sanction  of  two  adop- 
tions. If  it  be  the  usage  in  Bengal  to  make  two  adoptions,  the  adoption  of  R.  is 
Tdlid,  and  he  succeeds,  ib. 
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to  these,  the  step-mother  woiild  share,  2  M<Kn,  Prim,  H.  L,  61  ; 
citing  Menu.  Baudhayana,  Gautama, 

How  MAINTENANCE  IS  TO  BE  PROVIDED  FOR. — There  seeins  to  be 
three  modes  of  providing  for  the  payment  of  the  allowance.  One 
is  to  estimate  the  value  of  the  maintenance  to  be  allowed,  and  to 
give  the  widow  a  sum  ;  a  second  is,  by  assignment  of  land  rever- 
tible  to  the  estate  after  the  death  of  the  widow ;  in  both  these  cases 
in  proportion  to  the  amount  of  the  property  of  the  husband,  and 
to  her  support  as  well  as  those  dependent  upon  her,  including  the 
performance  of  charities  and  the  discharge  of  religious  duties  ;  a 
third,  is  to  invest  a  sum  at  interest  for  the  payment  of  the  main- 
tenance, or  to  deposit  company's  paper,  1  Stra,  H,  L.  171. 

Residence. — In  Ex  parte  Janaky  Ummah,  2  Stra.  299,  along 
with  her  maintenance,  a  house,  valued  at  300  pagodas,  was  assigned 
to  the  widow  for  a  residence.  In  another  case,  GooruvammcU  v,  Vidy, 
Jyen,  2  Stra.  R.  L.  303,  a  portion  of  the  family  house  towards  the 
west  was  set  apart,  and  assigned  to  her.  Upon  this  case  Mr  CoU- 
hroohe  remarks,  The  relationship  between  the  appellant  and  de- 
fondant  does  not  appear.  It  is  to  be  presumed  a  brother,  nephew, 
or  cousin,  with  whom  she  lived  as  a  member  of  an  individual 
family,  in  which  case  the  appellant's  right  to  maintenance  is  con- 
formably to  the  passage  o^  Naradain  the  Mitac.  ch.  ii.  s.  1,  §  7. 

The  rate  of  maintenance. — The  following  is  an  answer  to  an 
inquiry  addressed  to  Sir  John  Anstimtker,  2  Stra,  H.  L.  p.  301  : — 

All  agree  that  maintenance  must  bear  some  proportion  to  the 
amount  of  the  property.  The  Brahmins,  who  are  universally  the 
directors  of  all  women,  and  especially  of  the  rich,  when  consulted, 
invariably  represented  a  large  allowance  as  necessary  for  the 
widow,  and  especially  for  religious  purposes.  Misled  by  them,' the 
allowances  were  large.  The  people,  however,  i-epresented  that  the 
state  of  widowhood  by  the  Hindoo  religion  was,  as  it  really  is,  a 
state  of  degradation  and  penance,  with  which  large  allowances  were 
inconsistent ;  that  they  had  the  effect  of  throwing  widows  into  the 
hands  of  designing  men  who  enticed  them  from  their  families, 
from  whom  they  lived  apart,  to  the  disgrace  of  both.  That  many 
of  the  supposed  religions  ceremonies  were  either  performed  by  the 
family,  and  not  by  the  widow,  or  if  performed  by  her,  were  pro- 
perly performed  at  a  small  expense.  Finding  these  represen- 
tations to  be  true,  the  allowance  for  maintenance  has  been 
much  reduced,  and  is  now  low,  although  they  still  bear  the  same 
relation  to  the  amount  of  the  estate  \  but  an  evil  of  a  very  serious 
tendency  has  been  entirely  stopped.  Mr  Blaqueres  opinion  was, 
that  "  The  amount  allowed  for  the  maintenance  of  a  widow  should 
be  in  proportion  to  her  wants — that  is,  sufficient  for  her  own  sup- 
port and  that  of  those  immediately  dependent  on  her.  The  means 
of  the  estates  must  be  considered,  and  the  general  circumstances 
of  the  particular  estate  the  guide  for  settling  the  amount  of  the 
maintenance,  there  being  no  fixed  rate  or  proportion  laid  down." 
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Sir  John  Anstmiher  might  have  included  another  consideration — 
viz.,  the  position  and  rank  of  the  family. 

Want  op  chastity. — Sir  Tk<ma$  Strange^  1  H.  Z.  172,  says, 
"As  chastity  is  a  condition  of  her  inheritiag  on  failure  of  male 
issoe,  so  it  would  seem  that  by  a  want  of  it  she  forfeits  her  right 
to  maintenance,  leaving  it  a  question,  however,  in  the  case  of  the 
Hindoo,  whether,  notwithstanding,  she  be  not  entitled  (as  out-castes 
generally  are)  to  food  and  raiment. 

Mr  £Uis,  2  H,  L,  39,  remarks,  Menu  nowhere  says  that  a  woman 
divorced  is  not  entitled  to  a  maintenance.  She  is  to  be  ^'  aban- 
doned," deprived  of  nuptial  rites ;  she  is  to  be  divested  of  her 
ornaments  and  separate  property,  but  she  must  be  maintained,  as 
most  an  ont-caste  be,  by  his  family. 

Mr  Colebroohty  2  Stra.  ff,  L.  310,  remarks,  "Brethren  are  not 
bound  to  maintain  the  unchaste  widow  of  their  childless  brothers, 
{Mitac,  ch.  ii.  s.  1,  §  7,)  nor  has  any  authority  been  found  for  im- 
posing it  as  a  civil  obligation  on  the  son  to  maintain  his  mother  if 
she  be  an  adulteress.*  If  she  be  unchaste  a  woman  must  be 
turned  ont  of  doors,  and  without  a  maintenance,  R,  A.  No.  2  of 
1863  ;  Mad.  Set.  Dec  366  ;  M.  S,  D,  1857,  p.  1 39  j  see  Sira.  Man. 
§  33. 

Adultery  uncondoned  bars  a  suit  against  a  husband  for  main- 
tenanca  A  Hindoo  adulteress,  therefore,  living  apart  from  her 
husband,  has  no  claim  upon  him  for  maintenance  so  long  as  the 
adultery  is  uncondoned,  lUUa  Shavatri  v.  Ilata^  Narayanan  Namhu- 
diriy  1  Mad.  H.  C.  R.  312.  A  claim  by  a  Hindoo  widow  for  an 
allowance  from  her  husband's  family  was  dismissed  on  proof  of 
such  impropriety  of  conduct  on  her  part  as,  in  the  opinion  of  the 
Court,  deprived  her  of  all  legal  claim,  according  to  the  Hindoo  law, 
to  a  maintenance  from  them,  Ranee  Busmnt  Koomaree^  v.  Ranee 
Kummvl  Koomera,  1  Morley^s  Digest,  441,  col.  2 ;  see  Vyavahara 
Mayukhay  ch.  iv.  s.  11,  §  12.     See  p.  8. 

A  woman  divorced  for  adultery,  who  continued  in  adultery  dur- 
ing her  husband's  life,  and  in  unchastity  after  his  death,  is  not 
entitled  to  maintenance  out  of  the  property  of  her  husband,  MtU- 
tammal  v.  Kama  Kshyammaly  2  Mad.  U.  C.  R.  337. 

Harita  says.  If  a  woman,  becoming  a  widow  in  her  youth,  be 
headstrong,  (suspected  of  incontinency,)  a  maintenance  must  in 
that  case  be  given  to  her  for  the  support  of  life,  (see  Nevada  Chinta- 
mani,)  upon  which  there  is  this  commentary  in  the  Mitac,  '^This 
passage  is  intended  for  a  denial  of  the  right  of  a  widow  suspected 
of  incontinency  to  take  the  whole  estate. 

Where  a  widow  succeeds  as  heir  she  takes,  subject  among  other 
things,  to  defray  the  expenses  of  the  education  and  of  the  nuptials 
of  onmarried  daughters,  in  the  latter  case,  to  the  extent  of  a  fourth 
part  out  of  the  husband's  estate.     Since  sons  are  required  to  give 

♦  Query,  unchaste  ? 
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that  allotment,  mticli  more  should  the  wife  or  any  other  successor 
give  a  like  portion,  Jim,  Vahana,  eh.  xi.  s.  1,  §  66.  Sir  Thomas 
Strange^  \  H.  L,  173,  adds,  that  she  is  bound  also  to  maintain 
tho^e  whom  the  deceased  was  bound  to  support. 

BEaERTION  OP  HUSBAND  BY  HIS  WIFE — IMPLIED  AOENCY — POLY- 

GAKY, — A  Hindoo  wife  is  not  entitled  to  maintenance  if  she  leave 
her  Imsband  without  a  justifying  cause.  Polygamy  does  not  afford 
sucli  a  cause.  If,  therefore,  a  Hindoo  husband,  marry  a  second 
wife,  and  his  wife  thereupon  leave  him,  the  first  wife  has  no  im- 
plied authority  to  borrow  money  for  her  support,  Virasvami  Chetti 
Y.  Ajqiosvami  CheUiy  1  Mad.  H.  G.  R,  375. 

It  geems  the  prohibition  against  a  plurality  of  wives,  save 
under  certain  circumstances,  is  merely  directory  and  not  impera- 
tive, iL 

Widow's  right  to  recover  arrears  of  maintenancje. — ^No  rule 
of  Hindoo  law  precludes  the  recovery  of  aiTcars  of  maintenance. 
The  only  bar  to  the  enforcement  of  a  purely  legal  right  is  the  lapse 
of  the  time  required  by  the  law  of  limitations  to  bar  the  remedy, 
and  the  statute  does  not  operate  when  there  is  a  constantly  accru- 
ing right,  and  there  is  no  authority  for  saying  that  a  woman  who 
is  entitled  to  maintenance  must,  to  obtain  the  same  to  which  she 
13  piUitled,  bring  annual  actions,  Venkopadhyaya  v.  Kavari  Hen- 
gum,  2  M.  U,  G,  i?.  36 ;  S.  D.  A.  Dec.  1858 ;  overruling  S,  A. 
Ko.  [)3  of  1863;  see  It  A.  No.  4  of  1860;  Mad.  Sudr.  JudgU 
1861,  pp.  33,  35,  and  No.  31  of  1861;  1  Mad,  Sudr,JudgU,  1862, 

p.  a<^. 

Where  husband's  property  proves  deficient. — Where  the 
husband's  property  proves  deficient,  the  duty  of  providing  for  her 
is  cast  upon  his  relatives ;  and  failing  them,  upon  her  own, — an 
obligation  that  attaches,  though  she  should  have  wasted  what  was 
assigned  her  for  the  purpose,  1  Stra.  H,  L,  172. 

GfUNDMOTHER. — The  grandmother  as  a  member  of  the  family  is 
also  entitled,  3  Dig.  12,  27,  30,  90. 

Stiipmothers. — Stepmothers  must  be  maintained  with  food  and 
raiment,  Dagu  Kramxi  Sangraha,  ch.  vii.  §  3;  1  Stra.  H,  L. 
172. 

A  eon,  on  succeeding  to  his  father's  estate,  must  maintain  his 
stepmother  and  her  daughters,  2  Macru  Prins,  H.  L,  118. 

Sisters. — The  married  sisters  are  considered  as  provided  for. 
Mr  ColehrooJce  says.  The  law  gives  nothing  to  a  married  daughter 
where  male  issue  is  left.  The  claim  of  an  unmarried  daughter 
only  13  noticed,  Mitac,  ch.  i.  s.  vii.  §  14  ;  2  Stra,  H.  L,  311. 

To  unmarried  sisters  Vijnyaneswara  allots  a  quarter  of  a  share, 
Mitac.  ch.  i.  s.  vii.  §  5,  et  seq.  ;  Yajnavalchya,  2,  125.  But  the 
Chandrika  and  Madhavya  countenance  the  opinion  that  the  speci- 
fied allotment  intends  only  a  sufficiency  for  the  charges  of  the 
sister^s  nuptials,  2  Stra,  H,  L,  313;  Coleh,  This  does  not  meaa 
a  fourth  to  each  sister,  to  be  deducted  from  the  share  of  each 
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brother,  but  a  participation  out  of  the  whole  equivalent  to  a 
fourth  of  a  brother's  share,  irrespective  of  the  number  of  brothers. 
The  meaning  is  not  that  a  fourth  part  shall  be  deducted  out  of 
the  portions  allotted  to  each  brother,  but  that  the  girl  shall  be 
allowed  to  participate  for  a  quarter  of  such  a  share  as  would  be 
assignable  to  a  brother  of  the  same  rank  with  herself,  1  Strcu  ff,  L, 
173 ;  MitaCf  ch.  L  s.  viL  §  5,  ^  seq, 

A  widowed  sister,  not  otherwise  provided  for,  is  entitled  to 
maintenance,  I  Stra,  H.  L.  173 ;  3  Big.  92,  et  seq.  Sir  Thomcu 
Strange  is  not  supported  by  the  authority  he  cites. 

Daughter. — ^A  daughter  living  apart  from  her  father  without 
SDj  sufficient  cause  has  no  legal  claim  upon  him  for  maintenance, 
Ilaia  Shavatri  v.  Ilata  Narayanan  Nambudiri,  1  Mad.  H.  C.  R. 
372. 

Illeoitimatb  children. — ^With  the  exception  of  illegitimate 
children  of  the  Soodra  class  who  take  by  inheritance,  all  others 
ai'e  entitled  to  a  maintenance,  Mitac,  ch.  L  s.  zii.  §  3  ;  1  Stra.  H. 
L.  70,  174.  An  illegitimate  son  of  a  Soodra  by  a  concubine,  not 
being  a  female  slave,  is  entitled  to  maintenance  according  to  Hindoo 
law,  MutUuamy  Jagavire  Zettapa  Naikar  v.  VankaiasviJbha  TeUain, 
3  Mad.  H.  C.  R.  293.  It  would  seem  that  the  mothers  of  such  chil- 
dren have  also  a  claim  for  maintenance  out  of  the  property  of 
their  father,  even  where  the  property  escheats  to  the  king  for  want 
of  heirs,  Mitac  ch.  ii.  s.  i.  §  27,  28." 

Illegitdcate  son — Khatri  caste. — In  the  case  of  a  disputed 
succession  to  the  Rqfdom  and  Zemindary  of  Ramanugger  in  Bengal, 
it  was  held  that  an  ill^timate  son  of  a  Khairiy  one  of  the  three 
regenerate  castes  by  a  Soodra  woman,  cannot  by  the  Hindoo  law 
succeed  to  the  inheritance  of  his  putative  father,  but  is  entitled  to 
maintenance  out  of  his  estate.  In  the  case  of  the  Soodra  class, 
illegitimate  children  are  qualified  to  inherit^  Chuoturya  Run  Mur- 
dun  Syn  v.  Sahub  Purhulad  Syn,  7  Moore^s  In.  Ap.  18. 
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CHAPTER  VI. 
DISQUALIFICATION  FOR  INHERITANCE. 

Mental  ami  corportal  defects  disqualify — Who  are  disqualified — Im- 
potent — Out-rojrte — Lame — Blind — Deaf-^Loss  of  a  limb — A  mad- 
man— I diaf ^Qualified  sons  of  a  disinherited  man  may  inherit 
wUh  certain  fj-cfptions — Special  rule  for  their  wives  and  daughters 
— Jieliffions  onler — Enemy  to  his  fathei' — JHseases — Vicious  son — 
Dissipatvm  of  the  family  estate  by  gaming — Woman — Defect  re- 
moved — Ilkgitimacy — Sons  of  woman  married  in  irregular  order 
— Sofis  of  a  woman  of  a  higher  class — Married  in  irregular  order 
— Maintenance — Adoption, 

Mehtai*  M3ST>  corporeal  defects  disqualify.— There  are  cer- 
tain defects,  ivjental  or  corporeal,  which  according  to  Hindoo  law 
defeat  the  right  of  inheritance.  Majcn,  Frins,  U,  L.^  1  vol.  p.  2, 
n.j  Bays,  '*  Various  diseases  and  rarious  offences  have  been  declared 
by  the  Hindoo  legislators  to  be  of  such  a  natnre  as  to  disqualify 
for  inheritance.  It  is  problematical  how  far  our  courts  would  go 
in  support  of  objections  which  must  in  some  instances  be  deemed 
irrational  prejudices,"  i6. 

But  as  very  few  judicial  opinions  have  been  expressed  upon  many 
of  the  cau^jca  of  disqualification  for  inheritance  propounded  by  the 
old  authorities  on  Hindoo  law,  we  are  compelled  to  take  a  cursory 
view  of  the  ancient  law ;  a  more  detailed  notice  of  it  being  ren- 
dered umiec^sary,  partly  for  the  above  reason,  and  partly  because 
of  the  elaborate  enumeration  of  the  disqualifying  causes  which  is 
contained  iu  3  Big,  35,  et  seq,,  and  1  Stra,  H,  L,  152. 

Sir  Thomas  Strange,  ib.  says,  Like  succession,  exclusion  from  in- 
heritance ia  connected  with  the  obsequies  of  the  deceased,  from 
the  incapacity  to  perform  which  the  excluded  are  incompetent  as 
co-heirs,  Jim,  Valuma,  ch.  xi.  s.  vi.  §  31. 

Who  are  disqualified. — An  impotent  person,  whether  natu- 
rally so  or  by  castration,  ^a^am  Bhatta;  Miiac.  ch.  ii.  s.x.,  §  1  andn. ; 
I  Stra,  H,  L,  153;  3  Dig,  320;  an  out-caste,*  or  his  issue,  one 
lame,  born  blind  or  deaf,  or  who  has  lost  the  use  of  a  limb,  a  mad- 
man, an  itliot,  one  incurably  diseased,  as  well  as  others  similarly 
disqualified,  Yajnavakhyay  2,  141,  cited  Mayukha,  ch.  iv.  a  xi. 
§1,2;  Jim,  Vnhana,  ch.  v.  §  9,  10  ;  Mitac.  ch.  ii.  s.  x.  §  1 ;  MenUy 
ch.  ix,  §  201  ;  Day  a  Krama  Sangraha,  cL  iii.  s.  L 

*  The  km  of  caata  is  a  ground  of  exclusion,  but  this  part  of  the  law  has 
been  abrogated  by  the  Indian  Legislature,  Act  xxi.  of  1860. 
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Ad  out-caste  is  one  guilty  of  sacrilege  or  other  heinous  crime, — 

"  his  issue,"  the  offspring  of  an  out-caste,  Jim.  Vakana,  ch.  v.  §  10. 

Lame — is  one  deprived  of  the  use  of  his  feet,  one  who  cannot 

walk  is  lame,  Jim,  Vahana^  ch.  v.  §  10.     But  this  would  hardly 

be  held  now  to  be  a  disqualification. 

A  madman — affected  by  any  of  the  various  soi-ts  of  insanity^ 
&om  whatever  cause,  MUac.  ch.  ii.  s.  x.  §  2. 

An  idiot — a  person  deprived  of  the  internal  faculty,  meaning 
one  incapable  of  discriminating  right  from  wrong.  A  person  not 
susceptible  of  instruction,  Jim,  Vahana,  ch.  v.  §  9.  The  mental 
incapadty  which  deprives  a  Hindoo  from  inheriting  on  the  ground 
of  idiotcy  is  not  necessarily  utter  mental  darkness — a  person  of 
unsound  miad,  who  has  been  so  &om  birth,  is  in  point  of  law  an 
idiot.  The  reason  for  disqualifying  a  Hindoo  idiot  is  his  unfitness 
for  the  ordinary  intercourse  of  life.  Tirumamagal  A  mmal  v.  Bamas- 
vami  Agyangar^  1  Mad,  U.  (7.  R,  214. 

Blind — destitute  of  the  visual  organ.  A  blind  daughter  could 
Dot  be  considered  disqualified,  because  her  right  to  inherit  is 
placed  on  the  ground  of  having  male  issue  to  perform  her  ances- 
tor's obsequies ;  and  blindness  is  no  impediment  to  her  having  such 
i»ue. 

Afflicted  with  incurable  disease — ^affected  by  an^  irremediable 
distemper,  such  as  a  erasmus,  or  the  like,  Mi^ac,  ch.  iL  a.  z.  §  2. 
'  Narada  also  declares  an  enemy  to  his  fsither,  an  out-caste,  an 
impotent  person,  and  one  formally  expelled,  take  no  share  of 
the  inheritance,  even  though  they  be  legitimate,  much  less  if  they 
be  sons  of  a  wife  by  an  appointed  kinsman. 

One  afi^cted  with  an  obstinate  or  a  grievous  disease,  and  one 
iosane,  blind,  or  lame  from  his  birth  must  be  maintained  by  the 
family.  But  their  sons  may  take  the  shares  of  their  parents, 
3  Dig,  303 ;  Mayvkha,  ch.  iv.  s.  xi.  §  3  ;  Jim,  Vahana^  ch.  v.  s.  1 1, 
13 ;  Mitac  ch.  ii.  s.  x.  §  9  ;  Daya  Krama  Sangrakoy  ch.  iii  §  2. 

"Formally  expelled"  has  reference  to  degradation  from  caste, 
and  it  means  a  person  excluded  from  drinking  water  in  company, 
Jim,  VahajMy  ch.  v.  §  3 ;  3  Dig,  Sankha  and  Lakhita,  The  heri- 
table right  of  him  who  has  been  formally  d^raded,  and  his  oom- 
petence  to  offer  oblations  of  food  and  libations  of  water,  are  extinct. 
But  the  Emancipation  Act  xxi  of  1850  would  prevent  the  opera- 
tion of  this  law.  . 

The  doctrine  of  Hindoo  law  that  out-castes  are  incapable  of  in- 
heritance has  no  bearing  upon  the  case  of  the  members  of  new 
&miliea  which  have  sprung  from  persons  so  degraded,  Taraehand 
V.  Eeed  Ram.,  3  Mad.  H.  C,  R.  51.  This  was  a  suit  iMrftight  by  a 
ion  against  his  father  for  recovery  of  his  share  of  family  property, 
real  and  personal,  on  the  ground  that  the  first  defendant  had 
wasted  the  family  property  by  extravagance  and  by  alienating  . 
portions  of  it,  and  he  claimed,  under  the  Hindoo  law,  one  fifth 
of^t     The  first  defendant  urged  that  the  common  ancestor  was  a 
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Earopean,  that  the  property  left  by  him  desceoded  by  will,  and 
has  since  continued  to  do  so,  and  that  the  appellant  was  only  en- 
titled to  what  the  first  defendant  might  leave  him  by  wilL  The 
court,*  in  deliyering  judgment  said,  **  The  Vyavahara  Mayukha^  ch. 
iv.  s.  xi.  §  1,  and  the  Day  a  Bkaga^  ch.  v.  §  10-12,  were  particularly 
referred  to  as  showing  the  out-caste  and  his  sons  not  only  incap- 
able of  inheriting,  but  even  excluded  from  the  right  to  food  and 
raiment,  which  is  to  be  given  to  other  excluded  persons ;  and  also 
as  proving  that  the  stigma  extended  to  the  offspring.  Sec.  x.  of 
ch.  ii.  of  the  Mitac.  embodies  substantially  the  same  doctrine. 
The  passages  from  the  Baya  Bhaga,  and  those  from  the  Mitac. 
occur  in  chapters  treating  of  exclusion  from  inheritance.  The 
theory  of  the  Daya  Bhaga  is,  that  all  wealth  arises  from  partition, 
and  the  whole  treatise  is  upon  inheritance  in  a  Hindoo  family. 
It  is  manifest,  therefore,  that  the  only  bearing  of  these  passages 
is  upon  the  question  of  a  man's  title,  after  degradation,  to  the  pro- 
perty of  a  family  still  retaining  caste.  They  have  no  bearing 
whatever  upon  the  case  of  members  of  new  families  which  have 
sprung  from  persons  so  degraded.  The  Mitac.  too,  is  treating  of 
the  exclusion  from  the  inheritance  of  that  proi)erty  which,  accord- 
ing to  the  theory  of  the  author,  accrues  to  the  Hindoo  by  birth, 
and  it  would  be  very  singular  if  the  civil  death  which  follows 
upon  the  degradation  from  caste,  in  the  view  of  these  writers,  did 
not  destroy  the  right  of  inheritance  to  property  in  a  family  to 
which,  on  the  theory  of  the  Hindoo  law,  the  out-caste  was  as  one 
dead.  Equally  logical  is  the  conclusion,  that  the  children  of  the 
out-caste,  born  after  his  degradation  are  incapable  of  inheriting." 

The  consequences  of  degradation,  or  being  out-caste,  are  enume- 
rated by  Sir  Thomat  Strange^'X  vol.  160.  Vide  also  Abraham  v. 
Abraham,  9  Moore^s  In.  Ap.  195. 

The  power  to  degrade  is  in  the  first  instance  with  the  caste 
themselves,  assembled  for  the  purpose,  from  whose  sentence,  if  not 
acquiesced  in,  there  lay  an  appeal  to  the  King's  Courts,  1  Stra.  M. 
L,  162;  2t6.  267,  EUis. 

The  main  feature  in  which  degradation  differs  from  other  causes 
of  disqualification  is  that  it  extends  its  effects  to  the  son  if  born 
subsequently,  though  if  bom  before  he  is  entitled  to  inherit  as  if 
his  father  were  dead,  Devala,  3  Dig.  304  ;  Vishnu,  ib.  316 ;  JDaya 
Krama  Sangraha,  3  Big.  321 ;  Jim.  Vahana,  ch.  v.  §  12.  In  all 
other  instances  of  exclusion  the  son  who  is  free  from  similar  de- 
fects shall  obtain  his  father's  share  of  the  inheritance,  supporting 
with  food  and  raiment  him  who  is  excluded,  Jim.  Vahana,  ch.  v. 
§  11, 12. 19  ;  Mitac.  ch.  ii.  sec.  x.  §  9  ;  3  Big.  304,  324.  Sir  Thomas 
Strange,  1  vol.  1 63,  adds,  "  The  same  right  extending  as  far  as  the 
great-grandson. " 

The  defect  must  h^yb  preceded  partition. — When  the  dis- 

•  Inries  and  HoUowty,  J.  J. 
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qualification  of  the  out-caste  and  the  rest  who  are  Dot  excluded 
from  natui-al  defects  arise,  before  the  division  or  descent  of  the 
property,  they  are  debarred  of  their  shares.  But  one  already 
separated  from  his  co-heirs  is  not  deprived  of  his  allotment,  Mitac. 
ch.  iL  8.  X.  §  6,  and  note  6  ;  1  Stra.  H.  L.  163.  Hence  adultery  in 
the  wife  bars  her  right  of  inheritance,  for  loss  of  caste,  ud expiated 
by  penance  and  unredeemed  by  atonement  it  is  forfeited,  1  Stra. 
i^.  2..  163 ;  2  ib.  269;  S,  270  ;  C.  272 ;  C,  3  Dig.  479.  It  has  been 
decided  that  a  woman  guilty  of  adultery  is  not  entitled  to  mainte- 
nance while  the  adultery  is  uncondoned  by  the  husband,  arUe  p.  95. 
But  it  does  not  appear  to  be  yet  decided  whether,  with  reference  to 
Act  xxi.  of  1850,  loss  of  caste  in  consequence  of  adultery  would 
bar  a  widow  from  inheritance.  If  condoned,  it  might  be  argued 
from  the  above  decision  that  all  rights  to  which  she  would  have 
been  entitled  had  she  not  commit^d  adultery  would  be  secured  to 
her ;  it  is  doubtful,  therefore,  whether  adultery,  per  se,  is,  under 
the  existing  change  in  the  law,  sufficient  to  exclude. 

The  law  with  reference  to  the  loss  of  caste  has  been  abrogated 
by  the  British  Legislature,  Act  xxi.  of  1850. 

Dumb— one  who  is  incapable  of  articulating^sounds  Jim,  Vahana^ 
ch.  V.  §  9. 

Deaf,  blind,  and  dumb,  are  excluded  on  the  ground  of  the 
absence  of  the  rights  of  initiation  and  investiture,  owing  to  their 
being  unable  to  master  the  necessary  ceremonies. 

The  qualified  sons  of  a  disinherited  man  may  inherit  with 
certain  exceptions. — But  the  blameless  sons,  even  of  one  from 
these  causes  disinherited,  shall  take  a  share  according  to  the  text 
of  Vishnu  J  Jim.  Vahana,  ch.  v.  §  11;  Mitac,,  ch.  iL  s.  x  §  9  ;  1 
l^ra.  H.  L,  163;  Stra.  Man.  §  22Q.  The  legitimate  sons  even 
of  these  are  sharers  of  the  patrimony,  but  not  the  sons  born  to  a 
degraded  man  after  the  commission  of  the  act  which  caused  the 
d^radation,  nor  those  who  are  procreated  on  a  woman  of  a  higher 
dass,  that  is,  in  the  inverse  order  of  the  classes,  their  sons  do  not 
participate  even  in  the  property  left  by  the  patertial  grandfather. 
"  But  their  sons,  whether  legitimate  or  the  offspring  of  the  wife 
by  a  kinsman,  (Ksketrajoy)  are  entitled  to  allotments  if  free  from 
similar  defects,"  Ytynavalchyay  MayiJcha^  ch.  iv.  s.  xi.  §  11;  Mitac. 
ch.  ii.  s.  X.  §  10. 

Special  rule  for  their  wives  and  dauohter& — Tajnavakkya 
delivers  a  special  rule  concerning  the  daughters  and  wives  of  these, 
'*  Their  daughters  must  be  maintained  likewise  until  they  are  pro- 
vided with  husbands.  Their  childless  wives,  conducting  them- 
selves aright,  must  be  supported,  but  such  as  are  unchaste  should 
be  expelled,  and  so,  indeed,  should  those  who  are  perverse.**  If 
she  be  unchaste^  a  woman  must  be  turned  out  of  doors,  and  with- 
out a  maintenance,  Jdaynkha,  ch.  iv.  s.  xi.  §  12 ;  Mitac.  ch.  iL 
a  X.  §  11,  12,  13, 14  ;  see  Yajnavalchya,  ii.  148,  283-286  ;  1  Mad. 
SeL  Dec.  of  1828,  366 ;  M.  S.  D.,  1857,  p.  139 ;  1  Mad.  H.  C. 
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Ji.  372,  S.  A.  No.  369  of  1862.  Bat  the  oommentator  says, 
^'Maintenance  must  not  be  refused  solely  on  account  of  perverse- 
ness,"  Mitac.  ch.  ii.  &  x.  §  15. 

Religious  osd£RS. — They  who  have  entered  into  another  order 
(perpetual  student,  hertni^  ascetic)  are  debarred  from  shares, 
Vamhiha,  Mayukha,  ch.  iy.  s.  xi.  §  5 ;  and  the  next  heir  succeeds 
as  though  the  devotee  were  naturally  dead,  Menu,  ch.  ix.  21 1,  212 ; 
Vasishtha,  Mttac,  ch.  ii.  s.  x.  §  3  ;  3  Dig.;  1  Stra.  E,  Z.  164. 

So  the  religious  pretender,  and  apostate  from  a  religious  order, 
Jinu  Vahana,  ch.  v.  §  14. 

Enemy  to  his  father. — One  who  hates  his  father  is  a  professed 
enemy  to  him.  Enmity  is  manifested  by  attempting  his  life,  and 
so  forch.  But  after  the  death  of  the  father,  by  withholding  the 
libations  of  water,  and  the  like,  which  should  be  offered  for  his 
sake,  3  Dig.  303 ;  Jim.  Vakana,  ch.  v.  §  13 ;  Mitac  ch.  iL  s.  x. 
§  3 ;  Daya  Krama,  Sangraha,  ch.  iii.  §  3. 

Disease. — ^As  to  the  nature  of  disqualifying  diseases,  and  the 
grounds  upon  which  the  disqualiiication  proceeds,  see  3  Dig.  304,  et 
seq.  ;^  1  Stra.  H.  L.  156.  Disease  is  made  a  cause  of  disability 
from  the  idea  that  it  is  the  mark  and  consequence  of  sin  com- 
mitted in  a  former  birth,  1  Stra.  U.  L.  155,  156  ;  Stra.  Man. 
§  219.  Nothing  but  the  removal  of  the  disease  will  take  away 
the  disability,  ih. 

A  VICIOUS  SON — Does  not  inherit  if  other  sons  exist,  Mayukha, 
ch.  iv.  s.  11,  §  8 ;  Jirn.  VahanOy  ch.  v.  s.  1 ;  Menu,  ix.  §  201,  214. 
All  those  sons  who  are  addicted  to  vice  lose  their  title  to  the  in- 
heritance. Day  a  Krama  Sangraha,  ch.  iii.  §  5 ;  Yajnavalchya. 

Addicted  to  vice — That  is,  adhering  to  a  contrary  or  improper 
course,  such  as  drinking,  gaining,  &G.  This  rule  appears  to  be 
more  directory  than  mandatory.  The  subject  is  fully  discussed  in 
3  Dig.  312,  and  1  Stra.  U.  L.  157. 

Dissipation. — There  would  be  great  difficulty  in  applying  thii 
rule  in  consequence  of  the  impossibility  of  ascertaining  the  amount  of 
guilt  that  would  disqualify,  as  well  as  the  nature  of  the  crime,  and 
English  judges  would  be  slow  to  recognise  it ;  moreover,  there  is 
no  case  in  which,  according  to  Hindoo  law,  disability  may  not  be 
expiated. 

Mr  Strange,  Man,  §  221,  says,  "The  perpetration  of  crime  in 
general  is  not  to  disqualify  for  inheritance.  This  alteration  in  the 
Hindoo  law  on  the  subject  arises  from  the  Hindoo  criminal,  having 
been  superseded  by  British  criminal  law,  and  the  offence  of  the 
criminal  having  been  adequately  provided  for  by  the  latter  law,  his 
sentence  cannot  be  enhanced  by  the  application  to  him  also  of  the 
Hindoo  law,  Judgt  of  the  Sudder  Court  in  Sp.  Ap.  40  of  1858. 

But  when  a  party  has  stolen  a  portion  of  the  common  inherit- 
ance he  is  civilly  disabled  from  claiming  a  sluM:e  in  the  inheritance, 
ib.  Stra.  Man.  §  222. 

Dissipation  of  the  familt  estate  by  oamino,  &c. — ^We  have 
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diflcossed  this  subjeot  under  the  head  of  Partition,  see  3  Dig,  299  ; 
1  Stra,  H.  L.  158,  224. 

jS^^  Thama»  Strange,  1  yoI,  159,  cites  the  following  obdervations 
of  Mr  Colebrooke  : — **  In  regard  to  the  cases  of  disinheritance  dis- 
cussed in  the  ZHgeit^  b.  ▼.  ch.  y.  s.  1,  corresponding  with  fifth 
chapter  of  Jimuta  VaAatM  and  the  tenth  sec.  oh.  ii.  of  Mitac,,  I 
am  not  awaro  that  any  can  be  said  to  hare  been  abrogated,  or  to 
be  obsolete.  At  the  same  time,  I  do  not  think  any  of  our  courts 
would  go  into  proof  of  one  of  the  brethren  being  addicted  to  vice,* 
or  pro^ion,  or  of  being  guilty  of  neglect  of  obsequies  and  duty 
towards  ancestors.  But  expulsion  from  caste,  leprosy,  and  similar 
diseases,  natural  deformity  from  birth,  neutral  sex,  unlawful  birth 
resulting  from  an  uncanonical  marriage,  would  doubtlessly  now 
exclude,  and  I  apprehend  it  would  be  so  adjudged  in  our  Adawluts. 
That  the  causes  of  disinheritance,  most  foreign  to  our  ideas,  are 
still  operative,  according  to  the  notions  of  the  law  among  the 
nataves,  I  conclude  from  some  cases  that  came  before  me  when  1  pre- 
sided in  the  Zillah  Court  I  will  mention  but  one  which  occurred 
at  Benares,  at  the  suit  of  a  nephew  against  his  uncle  to  exclude 
him  from  inherited  property,  on  the  ground  of  his  having  neglected 
his  grandmother's  obsequies.  He  defended  himself  by  pleading  a 
pilgrimage  to  Qaya,  where  he  alleged  that  he  had  performed  them. 
His  plea,  joined  with  assurances  of  his  attending  to  his  filial  duty 
in  this  respect  in  future,  was  admitted,  and  the  claim  to  disinherit 
hira  disallowed." 

Amongst  a  people  with  whom  community  <^  interest  is  the 
'ordinary  form  of  enjoyment  of  property,  it  is  expedient  that  some 
security  likely  to  be  efficient  should  exist  to  protect  families  against 
the  consequences  in  any  of  their  members  of  vicious  extravagance. 
The  extravagant  member  does  not  dissipate  his  own  wealth  alone ; 
the  other  members  of  the  community  have  an  interest  in  it  in  com- 
mon with  himself.  Many  authors  exclude  a  man  addicted  to 
gaming  and  other  similar  vices, 'while  others  do  not  deprive  them 
of  their  shares,  3  Dig,  300.  But  by  whatever  means  they  dissi- 
pate that  wealth,  their  allotment  on  partition  is  diminished  by  so 
much  as  they  have  squandered  and  wasted ;  the  difference,  if  against 
them,  constituting  a  debt,  leaving  it  to  the  pursuit  of  courses  more 
distinctly  criminal  to  work  at  once  an  entire  forfeiture,  3  Dig.  298, 
300 ;  1  Sera.  H.  L,  158  ;  but  see  t6.  224,  post.  Partition. 

Women. — A  woman  is  excluded  for  like  defects,  and  therefore 
the  wife,  daughter,  mother,  or  any  other  female  may  be  disqualified 
for  the  like  defects,  Miiac,  ch.  ii.  s.  x.  §  8. 

Babrenness  does  not  disqualify,  Stra.  Man,  §  225. 

Defect  removed. — If  the  defect  be  removed  by  mendicaments, 
penance,  and  atonement,  at  a  period  subsequent  to  partition,  the  right 

♦  See  1  Btng.  Rep.  144,  where  a  will  by  a  father  partially  disinheriting 
one  of  his  sons  on  the  ground  of  vicious  conduct  was  sustained  on  appeal. 
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of  partition  takes  effect  by  aaalogy  to  the  case  of  a  son  bom  after 
separation.  When  a  son  has  been  separated,  one  who  is  afterwards 
bom  of  a  woman  equal  in  class,  shares  the  distribution,  MUac  ch. 
ii.  8.  X.  §  7. 

If  after  division,  virility,  or  the  other  absent  qualification,  be  re- 
gained by  medicines  or  other  means,  the  person  will  then  receive 
his  share  as  a  son  bom  after  partition  does,  Mayukha,  ch.  iv.  s.  xi. 
§2. 

Illegitimacy. — Illegitimate  ofi^ring,  save  among  Soodraa,  can- 
not inherit,  1  Stra,  H.  L.  165 ;  Stra.  Man.  %  228.  Among  Soodi*as 
the  bastard  gets  a  smaller  share  than  the  others,  Jim.  Vahana^  ch. 
ix.  §  29,  30. 

Sons  of  a  woman  married  in  irregular  order. — ^The  sons  of 
a  woman  married  in  irregular  order,  as  well  as  he  who  is  produced 
through  a  kinsman,  (sagotra,)  and  an  apostate  from  a  religious 
order,  never  obtain  the  inheritance,  Katyayana  Maynkha,  ch.  iv. 
s.  xL  §  5 ;  Jim.  Vahana^  ch.  v.  §  14,  15.  For  an  explanation  of 
the  expression,  ^*  produced  through  a  kinsman,"  see  Maytikha,  ch. 
iv.  s.  li.  §  6. 

Sons  of  a  woman  of  a  higher  class. — If  sons  be  begotten  by 
a  husband  on  a  wife,  sprung  from  a  higher  class,  they  shall  not 
take  the  inheritance,  Mayukha,  ch.  iv.  s.  xi  §  7  ;  Jim.  Vahanc^  ch. 
V.  §15. 

But  the  sou  of  a  woman  married  m  irregular  order  may  be  heir, 
provided  he  belong  to  the  same  tribe  with  his  father,  and  so  may 
the  son  of  a  man  of  a  different  but  superior  tribe  by  a  woman 
espoused  in  the  regular  gradation.  The  son  of  a  woman  married 
to  a  man  of  an  inferior  tribe  is  not  heir  to  the  estate.  Food  and 
raiment  only  are  due  to  him  by  his  kinsman ;  but  on  failure  of 
them  he  may  take  the  paternal  wealth,  Jim.  Vahana^  ch.  v. 
§16. 

Maintenance. — An  impotent  person,  an  out-caste  and  his 
issue ;  one  lame,  a  madman,  an  idiot,  a  blind  man,  and  a  person 
afflicted  with  incurable  disease,  as  well  as  others  similarly  disquali- 
fied, must  be  maintained,  Tajnavalchya  cited  Mayukha,  ch.  iv.  s, 
xi.  §  1  ;  Menu.  ch.  ix.  202  ;  3  Dig.  303.  All  those  excluded  from 
participation  must  be  maintained  during  the  rest  of  their  lives  by 
those  who  get  the  estate,  MayuJcha,  ch.  iv.  s.  xL  §  9  ;  Jim.  Vahanc^ 
oh.  V.  §  10 ;  MUac.  ch.  ii.  s.  x.  §  5.  Except  those  entering  an- 
other order,  out-castes  and  their  sofls,  Mayukka,  ch.  v.,  §  10 ;  Jim. 
Vahana,  ch,  v.  §  11  ;  Daya  Rrama  Sangrdha,  ch,  iii.  §  15,  16, 
The  penalty  of  degradation  is  incurred  if  they  be  not  maintained, 
Mitac.  ch.  ii.  s.  x.  §  5 ;  Menu,  cL  ix.  §  202. 

The  incompetency  of  the  wives  of  disqualified  persons  to  inherit 
has  also  been  declared  by  Tajnavalchycu  Their  childless  wives, 
conducting  themselves  aright,  must  be  supported,  but  such  as  are 
unchaste  should  be  expelled ;  and  so,  indeed,  should  those  who 
are  perverse.     Their  daughters  also  should  be  maintained  until 
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provided  with  husbands,  Day  a  Krdma  Sangraha,  ch.  iii.  §  17  ;  see 
Stra.  Man,  §  230. 

If  those  labouring  under  disqualification  should  marry,  the  otF- 
spring  of  such  as  have  issue  shall  be  capable  of  inheriting,  Menti^ 
ch.  ix.  §  203  ;  Jim.  Vahana,  ch.  v.  §  17,  18.  If  they  be  free  from 
similar  defects,  their  daughters  must  be  maintained  until  marrie<l, 
and  their  childless  wives  must  be  supported  during  life,  Jim. 
Vahana,  ch.  v.  §  19. 

Adoption. — Of  these  (two  descriptions  of  offspring,  legitimate 
offspring,  and  issue  of  the  wife)  the  impotent  man  may  have  thai 
termed  issue  of  the  wife,  the  rest  may  have  legitimate  progeny 
likewise.  The  specific  mention  of  "  legitimate  issue  "  and  **  oil"- 
spring  of  the  wife "  is  intended  to  forbid  the  adoption  of  other 
sons,  MiZac,  ch.  ii.  s.  x.  §  11,  so  that  no  adoption  can  take  place; 
such  a  son,  if  adopted,  could  not  get  anything  which  his  father  ^im 
disqualified  to  inherit      See  "  Adoption." 

Kelioious  institutions. — ^This  is  another  description  of  pM- 
perty  which  is  referred  to  in  other  portions  of  this  work,  and  will 
be  found  under  this  head  in  the  index. 
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ALIENATION. 

Section  I. 

Gifis  inter  vivos — Gift  binding  as  against  alienee — Manasaputra— 
For  payment  of  debts  of  undivided  Hindoo  by  nddow — Father  inr 
iaw  of  Reddi  caste  cannot  disin^ierit  his  heir — Childless  widow  when 
coiialcral  heirs  of  husband — In  default  of  male  issue  vndow  succeed* 
to  fwr  husband's  estate  tdthout  the  power  of  alienating  wluU  devdvet 
upon  his  heirs  after  her  death-— Tlie  question  and  authorities 
discussed — Stridhana — No  restrictions  on  aliencUion  except  land^ 
tfte  gift  of  husband — Saudaiyca — WUl — Saudaiyca  Stridhana — 
Second  marriage,  right  of  unfe  to  sue  for —  Will — Excluding  one  of 
fo  u  rm  nsfromihe  family  estate — Shrotriyam  conferred  for  life — Eai^ 
holder  can  oidy  alienate  for  his  own  interest — Sunnud,  or  mainte- 
nance' deed — Construction  of  ^^  from  generation  to  generation** — Sub- 
ject to  allowance  for  certain  classes  of  the  family — Tara  Goras  is 
alienable — Zemhidar  cannot  alienate  his  zeminclary,  nor  encumber 
beyond  his  own  life — Alienability  of  share  of  unditnded  family  prO' 
periy — Partition--  Malabar  law — Sale  by  consent  of  all  the  members 
of  the  iarawad — The  assent  of  the  anandravan  is  necessary. 

Gift  inter  vivos. — It  is  competent  to  a  Hindoo  to  make  a  gift 
of  his  property  by  deed  inter  vivos,  (which  is  in  the  nature  of  a  will ) 
1  Stra.  II ,  L.  pp.  17,  18,  258 ;  Eshanchund  Rai  v,  Eshanchund  Rai  ; 
I  Beng.  Sud.  I).  A,  R.  2  ;  Sreemarani  Rai  v.  Bhya  Sha,  ib,  29.  It 
would  not  perhaps  be  good  if  given  to  one  son  in  exclusion  of  the 
others. 

Gift  binding  as  against  alibnbe — Manasaputra. — By  the 
Hindoo  law  a  man  may  make  a  gift  of  any  of  his  property  binding 
as  against  himself.  Where  a  Hindoo  made  a  gift  to  a  person, 
whom  he  said  he  bad  taken  as  bis  manasaputra*  he  cannot  set  it 
aside  on  the  ground  that  he  made  a  mistake  in  supposing  that  the 
donee  could  perform  his  funeral  rites,  Ahhachari  y.  Ramachindrayya, 
1  Mad.  IL  G.  R.  393.  Per  curiam^  nothing  is  clearer  than  the 
prupoeition,  that  by  Hindoo,  as  by  English  law,  any  man  may  make 
a  gift  of  any  of  his  property  binding  as  against  binaself. 

Fon  payment  of  a  debt  of  an  undivided  Hindoo  by  widow. — 
The  widow  of  an  undivided  Hindoo  has  no  right  to  sell  his  pn^perty 
for  payment  of  his  debts,  even  if  self-acquired,  Namsevaga  Ghetti  v. 

*  From  Can.  Manasu  (borrowed  from  Skrt  Manas,  fievot,)  and  Putra  son, 
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StvagcmUy  1  Mad.  U.  C.  E.  374.  Her  buBband's  brothers  were  living 
ounseqaently  they  suooeeded  to  her  husband's  property,  and  were 
bound  to  pay  his  debts. 

A  fJBkther-in-law,  although  of  the  Reddi  caste,  cannot  disinherit 
his  heir  in  favour  of  his  son-in-law,  Tayumana  Reddi  ▼.  Perumal 
Beddi,  1  Mad.  H.  C.  R.  51. 

The  plaint  set  forth  that  plaintifTs  father-in-law,  having  no 
issue  male,  and  having  given  plaintiff  his  only  daughter  in  mar- 
riage, had,  in  accordance  with  the  custom  of  his  caste,  exe- 
cuted a  deed  conveying  all  his  property  to  the  appellant  absolutely. 
After  his  death  the  defendants,  the  first  and  thini  of  whom  were  bis 
brothers,  and  the  fourth  who  claims  to  be  his  paternal  nephew  and 
adopted  son,  forcibly  carried  away  the  property  comprised  in  the 
deed,  and  the  suit  was  instituted  to  recover  this  property.  The 
dibtriot  munsiff  passed  judgment  in  fitvour  of  the  plaintiff,  and  the 
civil  judge  confirmed  this  decree  on  appeal.  The  High  Court  re- 
Terseid  the  decree  as  being  at  variance  with  the  known  and  funda- 
mental rules  of  Hindoo  law.  The  admission  said  to  be  made  by 
the  ftiurth  defendant — viz.,  that  a  custom  prevailed  amongst  per- 
sons of  the  Reddi  caste,  of  constituting  a  son-in-law  heir  to  the 
property  of  his  father-in-law,  is  no  admission  of  the  legality  of  the 
practice,  and  that  this  custom  has  not  the  force  of  law  has  been  ex- 
pressly declared  by  the  Sudr.  Court  in  S.  A.  No.  89  of  1859,  p. 
250 ;  M.  S.  D.  per  Strange  and  Frere,  J.J. 

Childless  widow  whbri  collateral  heirs  of  husband. — If  there 
be  collateral  heirs  of  the  husband,  the  widow  cannot  alienate  the 
property  except  for  special  purposes.  For  religious  or  charitable 
purposes,  or  those  which  are  supposed  to  conduce  to  the  spiritual 
welfare  of  the  husband,  she  has  a  larger  power  of  disposition  than 
that  which  she  possesses  for  purely  worldly  purposes.  To  support 
an  alienation  for  the  latter  she  must  show  necessity.  On  the  other 
hand,  it  may  be  taken  as  established  that  an  alienation  by  her, 
which  would  not  otherwise  be  legitimate,  may  become  so  if  made 
with  the  consent  of  her  husband's  kindred.  But  it  surely  is  not 
the  necessary,  or  logical  consequence  of  this  latter  proposition  that 
in  the  absence  of  collateral  heirs  to  the  husband,  or  on  their  failure, 
the  fetter  on  the  widow's  power  of  alienation  altogether  drops. 
The  exception  in  favour  of  alienation  with  consent  may  be  due  to 
a  presumption  of  law,  that  where  that  consent  is  given  the  purpose 
for  which  the  alienation  is  made  must  be  proper.  Nor  does  it 
appear  to  their  lordships  that  the  construction  of  Hindoo  law 
which  is  now  contended  for  can  be  put  upon  the  principle  ^^cessaTite 
ratione  cessat  ipsa  lex.''  It  is  not  merely  for  the  protection  of 
the  material  interests  of  her  husband's  relations  that  the  fetter  on 
the  widow's  power  is  imposed.  Nevertheless,  authorities  from 
Menu  downwards  may  be  cited  to  show  that,  according  to  the  prin* 
ciples  of  Hindoo  law,  the  proper  state  of  every  woman  is  one  of 
tutelage,  that  they  always  require  protection,  and  are  never  fit  for 
independence,  Sir  Thomat  Stra.  U.  L.  242,  cites  the  authority  of 
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Menu  for  the  propomtion  that  if  a  woman  has  no  other  oontroller 
or  protector,  the  king  shall  control  or  protect  her.  Again,  all  the 
authorities  concur  in  showing  that,  according  to  the  principles  of 
Hindoo  law,  the  life  of  a  widow  is  to  be  one  of  ascetic  privation,  2 
Coleb,  Big.  459.  Hence,  probably,  it  gives  her  a  power  of  disposi- 
tioD  for  religious,  which  it  denied  her  for  other  purposes.  These 
principles  do  nut  seem  to  be  coosistent  with  the  doctrine,  that  on 
the  failure  of  heirs  a  widow  becomes  completely  emancipated,  per- 
fectly uncoDtrolled  in  the  disposition  of  her  property,  and  free  to 
sqiiander  her  entailed  wealth  for  the  purpose  of  selfish  enjoyment. 

Their  lordships  are  of  opinion  that  the  restrictions  on  a  Hindoo 
widow's  power  of  alienation  are  inseparable  from  her  estate,  and 
that  their  existeuce  does  not  depend  on  that  of  heirs  capable  of 
taking  on  her  death.  It  follows  that,  if  for  want  of  heirs,  the 
right  to  the  property,  so  far  as  it  has  not  lawfully  been  disposed  of 
by  her,  passes  to  the  crown — the  crown  must  have  the  same  power 
which  an  heir  would  have  of  protecting  its  interests  by  impeaohiog 
any  unauthorised  alienation  by  the  widow,  the  Collector  of  Moduli- 
pcUam  v.  Cavaly  Vencata  Narrainapah,  8  Moon^s  In.  Ap,  553. 

In  default  op  male  issue  widow  sdccebds  to  husband's  estate 
without  power  of  alienating  what  devolves  upon  his  heirs 
AFTER  HER  DEATH. — ^According  to  Hindoo  law  the  widow,  in  default 
of  male  issue,  is  entitled  to  succeed  to  the  whole  of  her  deceased 
husband's  estate.  But  her  title  to  such  estate  is  only  as  tenant 
for  life,  and  she  has  no  power  to  alienate  or  devise  any  portion  of 
her  husband's  estate,  which  on  her  death  devolves  on  his  legal  heirs, 
Keerwt  Sing  v.  Boolahul  Sing^  2  Moor^s  In.  Ap.  331. 

This  was  an  appeal  from  the  Sudder  Dewanny  AdawltU  of  Bengal, 
in  three  suits  brought  for  the  recovery  of  certain  proptrty  in  the 
district  of  Benares.  The  following  questions  and  answers  were  put 
to  and  obtained  from  the  pundits  of  the  Provincial  Court. 

Qties.  The  whole  of  the  Zemindary  having  descended  to  Rajah 
Juswund  Sing,  after  having  been  previously  held  by  several  genera- 
tions, and  Rajah  Juswund  Sing  having  died  without  children,  leaving 
his  widow  as  his  heiress,  if  the  said  wife,  by  the  execution  of  a  was- 
seeyut-namah,  (a  will  or  testament,)  transfer  the  Zemindary  to  Keerut 
Sing,  will  such  transfer  be  legal  according  to  the  Sastras  or  not  f 

Ans.  A  Hindoo  woman  has  not  the  power  of  granting  property 
to  another.  If  the  woman  referred  to  give  the  property  to  a  near 
relation,  who  may  possess  strong  claims  upon  the  property,  still 
the  transfer  will  be  illegal  without  the  consent  of  the  heirs. 

The  Judicial  Committee  of  the  Privy  Council  held  that  there  is 
not  the  least  doubt  that  this  answer,  if  a  true  exposition  of  the 
law,  must  govern  the  claims  of  all  parties  to  the  property.  It 
is  in  conformity  with  the  law  as  laid  down  and  acted  upon  in 
former  cases,  Hajunder  Narain  Roe  v.  Bijai  Govind  Sing,  2  Moore's 
In.  Ap.  181,  191. 

The  QUESTION  discussed  and  AUTHORITIES  CITED. — In  Coasinaut 
Bgacuk  v.  Hurroosoondry  Dosse  and  Cummolemoney  Dosstj  2  Mori. 
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Dig,  p.  198,  (1819,)*  a  verj  important  judgment  was  delivered 
iu  Bombay  bj  Chief-Justice  East  bearing  upon  the  question  as  to 
the  rights  of  a  childless  widow  to  the  property  of  her  deceased  hus- 
band, and  in  which  all  the  authorities  are  reviewed. 

This  case  was  heard  in  Dec.  1814,  when  it  was  decreed  Bissonaut 
Bjsaok  (the  succession  to  whose  property  was  in  litigation  in  the 
suit)  haying  died  without  i8sue,t  the  defendant,  Hurroosoondry 
Dossee,  as  his  widow  was,  by  the  Hindoo  law,  entitled  to  an  interest 
for  her  life  in  the  whole  of  his  immoveable,  or  real  estate,  and  to  an 
absolute  interest  in  the  whole  of  his  moveable,  or  personal  estate, 
and  directing  an  account  of  the  personal  estate.  There  were  sub- 
Bequent  proceedings  upon  a  re-hearing,  and  upon  a  supplemental 
bill,  filed  for  the  purpose  of  establishing  certain  testamentary 
papers,^  the  proof  of  which  failed  altogether ;  and  on  the  account 
taken  before  the  master,  the  personal  estate  of  Bissonaut  Bysack 
was  in  Nov.  1815  reported  by  him  to  amount  to  Rs.  274,700,  in 
company's  securities,  at  6  per  cent.,  together  with  other  personal 
estate  of  small  amount.  On  which  an  order  was  made  on  the  8th 
April  for  transferring  those  sums  to  the  account  of  Hurroosoondry, 
and  a  final  decree  pansed. 

A  bill  (April  1817)  of  review  was  filed  (on  the  9th  Sept.  1818) 
assigning  for  error  in  the  interlocutory  decree  of  Dec.  1814,  that 
Hurroosoondry,  the  widow  of  Bissonaut  Bysack,  is  not  by  the 
Hindoo  law  entitled,  as  declared  by  that  decree,  ^'  to  an  absolute 
interest  in  the  whole  of  his  moveable,  or  personal  estate,  or  any 
part  thereof,  nor  to  any  interest  in  the  same,  other  than  for  the 
term  of  her  natural  life,  subject  to  the  several  powers,  restrictions, 
and  qualifications,  in  and  by  the  Hindoo  law  in  such  case  ordained 
and  provided.  **  Other  errors  are  assigned  in  the  decree  of  the  8th 
of  April  1816 ;  that  as  Hurroosoondry  Dossee  is  a  childless  widow 
of  a  Hindoo,  and  incapable  a^in  of  contracting  wedlock,§  and  the 
complainants  are  the  next  legal  representatives  of  her  deceased 
husband,  Bissonaut  Bysack,  and  as  such  entitled  to  the  whole  of 
his  estates  and  property  on  her  decease  ;  the  company's  securities 
and  cash  standing  in  the  books  of  the  Accountant-Qeneral  to  the 
credit  of  Bissonaut  Bysack  ought  not  to  have  been  decreed  to  be 
transferred  generally  to  her  credit,  but  only  in  trust  for  her,  or  for 
her  use  and  enjoyment  during  her  natural  life,  subject  to  such 
powers,  restriction,  and  qualifications,  as  are  by  Hindoo  law  pro- 
vided. And  also  for  that  it  is  not  ordered  by  either  of  the  said 
decrees  that  Hurroosoondry  Dossee  should  abide  or  reside  with 
and  under  the  care,  protection,  and  guardianship  of  the  com- 
plainants, who,  as  surviving  brother  of  Bissonaut  Bysack,  are  alone 

*  The  deciflion  in  this  case  was  affirmed  on  appeal  by  the  Judicial  Committee 
of  the  Priyy  Council  on  the  24th  June  1826.     See  CI.  R.  1834, 91. 

t  It  was  also  a  pari  of  the  decree  that  Bissonaut  Bysack,  being  at  the  time 
of  his  death  an  infant  under  sixteen,  could  not  by  the  Hindoo  law  make  a  will 
Kote  by  Sir  E.  H,  EcuL 

X  A  supposed  will  of  the  father  of  Bissonaut  Bysack. 

§  Now  altered  by  Act  xzi.  of  1860,  see  antf,  p.  S8. 
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entitled  by  the  Hindoo  law  to  the  core,  guardianship,  and  protec- 
tion of  his  widow. 

To  this  bill  there  is  a  general  demnrrer. 

Upon  the  last  ground  of  error  the  pundits  haTO  uniformly 
answered  that  the  widow  was  not  bound  to  live  with  her  husband's 
relatives. 

The  8th  question  put  by  the  Court  to  their  pundits, — If  a  widow, 
from  a  just  cause,  cease  to  reside  in  the  family  of  her  husband,  does 
she  thereby  forfeit  her  right  of  succession  to  her  deceased  husband's 
estate) 

Ans.  If  a  widow,  from  any  other  cause  but  for  unchaste  pur- 
poses, cease  to  reside  in  her  husband's  &mily,  and  take  up  her 
bode  in  the  family  of  her  parents,  her  right  would  not  be  forfeited. 

Here  there  was  a  good  cause  at  the  time— viz.,  the  extreme 
youth  of  the  wife,  and  no  pretence  was  made  of  the  prohibited 
cause. 

The  great  question  which  has  been  raised  is,  Whether  the  widow 
take  the  personal  estate  devolving  on  her  at  the  death  of  her  hus- 
band, absolutely,  as  the  decree  has  pronounced,  or  merely  in  a,  and 
what,  qualified  manner  1  And  if  the  decree  be  wrong  in  this  re- 
spect, I  am  of  opinion  that  it  is  also  wrong  in  limiting  the  real 
estate  to  her  for  the  express  term  of  her  life.     I  shall  consider, 

1st,  What  right  the  husband  had  over  his  real  or  personal 
estate. 

2d,  What  interest  the  widow  has  in  either,  by  devolution,  on  his 
death  without  male  issue,  according  to  the  text-writers  on  the 
Hindoo  law,  and  other  Hindoo  authorities,  either  native,  or 
British. 

3d,  How  far  the  decisions  which  have  taken  place  in  this  court 
have  decided  the  question. 

It  seems  to  be  clear,  from  the  Daya  Bhagoy  that  a  Hindoo  may 
dispose  of  his  self-acquired  property,  whether  real,  or  personal,  as 
he  pleases.  But  with  respect  to  ancestral  property,  the  case  seems 
different  according  to  the  same  book.  Cbapi  ii.  pars.  9-14,  treating 
of  the  rights  of  a  father  in  ancestral  land,  or  in  a  corrody,  or  chat- 
tels, and  observing  that  chattels^  from  their  association  with  land, 
must  mean  slaves,  and  not  chattels  generally,  says  that  a  Hindoo 
cannot  make  unequal  distribution  of  ancestral  estate  among  his 
sons  as  he  may  with  regard  to  his  own  acquired  wealth.  Par  20 
says,  that  upon  partition  of  ancestral  weiJth,  (by  which  is  cer- 
tainly to  be  understood  real,  or  immoveable  estate  from  what  pre- 
cedes and  what  follows,)  which  can  only  take  place  by  the  choice 
of  the  father  alone,  and  not  of  the  sons,  the  father  is  entitled  to  a 
dt)uble  portion,  or,  as  it  is  said  in  par.  73,  to  two  shares.  Then 
follows  par.  22 — "  The  father  has  ownerships  in  gems,  pearls,  and 
other  moveables,  though  inherited  from  the  grandfather,  and  not 
recovered  by  him,  just  as  in  his  own  acquisitions,  and  has  power 
to  distribute  them  unequally  as   Tajnyawalcya  intimates;  'the 
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fisher  ia  master  of  the  pearls,  gems,  corals,  and  of  all  moTeable 
property.'  "  Bat  neither  father  nor  the  grandfather  is  so  of  the 
whole  immoveable  estate. 

In  par.  33  it  is  said,  "'  Since  the  grandfather  isThere  mentioned, 
the  text  must  relate  to  his  effects.  By  saying  '  all,'  after  specify- 
ing gems,  pearls,  ^a,  it  is  shown  that  the  father  has  authority  to 
make  a  gift,  or  any  similar  disposition  of  all  effects,  other  than 
land,  ko, ;  bnt  nut  of  immoveables,  a  oorrody,  and  chattels,  (i,e. 
slaves,)  "  &o. 

"By  these  and  several  other  passages  which  follow — and  others 
might  be  cited  to  the  same  effect — it  distinctly  appears  that  move- 
able property,  or,  as  we  should  express  it,  personal  property,  (ex- 
cluding slaves,  who,  as  in  the  ancient  Jaw  of  England,  are  considered 
as  realty,)  though  descending  to  the  male  heir  from  his  ancestor,  is 
held  by  him,  at  his  own  absolute  disp«>sal,  in  the  same  manner  as 
self-acquired  property  of  his  own.  But  that  over  ancestral  pro- 
perty he  has  only  a  qoalified  right  of  disposition.  He  is  only  en- 
titled to  a  double  share  of  it  upon  partition  amongst  himself  and 
his  sons. 

He  ia  not,  the  text  cited  says,  the  master  of  the  whole  immove- 
able estate. 

The  same  distinction  holds  in  the  case  of  a  son  bom  after  a  par- 
tition of  ancestral  prq>erty  between  father  and  sons :  the  afterborn 
son  is  entitled  to  an  equal  share  of  the  land,  and  his  brothers  must 
make  contribution  from  their  shares  ;  and  so  it  is  of  a  oorrody,  or 
of  slaves.  But  it  is  otherwise  as  to  ancestral  moveable,  or  personal 
property,  partitioned  before  the  birth  of  the  younger  son,  concern- 
ing which  no  contribution  is  directed ;  for,  says  the  book,  (citing 
Srikrtshn<iy)  '*  gems,  pearls,  dec.,  are  similar  to  a  roan's  own  acquired 
wealth."  Again,  in  treating  of  l^e  participation  of  sons  by  women 
of  various  tribes,  the  Daya  Bhaga  states  the  law  to  be  express, 
that  the  sons  of  twice  bom  classes  have  a  right  to  the  hereditary 
field,  and  the  Soodra  is  alone  excluded.  So  a  passage  of  law  ex- 
presses, *'  The  son  begotten  on  a  Soodra  woman  by  a  man  of  a  twice 
bom  class,  is  not  entitled  to  a  share  of  the  land,  but  one  begotten 
of  her  being  of  equal  class,  shall  take  all  the  property,  whether 
land,  or  chattels.     Thus  is  the  law  settled.'' 

The  same  doctrine  is  laid  down  in  the  Miiacshara,  (Benares  law.) 

I  mention  these  authorities  for  two  purposes ;  first,  to  meet  the 
argament  which  was  urged  at  the  bar,  that  the  Hindoo  law,  as  set 
forth  in  the  Daya  Bhaga,  and  prevailing  in  Bengal,  makes  no  dis- 
tinetioQ  as  to  real,  or  personal  property,  except  in  the  two  certain 
cases  mentioned — viz.,  1st,  Where  the  father  attempts  to  dispose  of 
real  property  in  his  lifetime  without  the  assent  of  his  sons,  and 
2dly,  With  regard  to  the  peculiar  property  or  stridhaaia  of  the  wife, 
(or  widow,)  of  which  she  can  only  dispose  of  the  personalty,  but 
Qot  of  the  realty  ;  and  that  the  mention  of  these  two  exceptions 
oiily  shows  that  the  general  rule  is  otherwise,  whereas  it  plainly 


Digitized  by  VjOOQIC 


1 


112  HINDOO  LAW. 

appears  from  these  authorities  that  the  general  distinotions  run 
through  the  Hindoo  law  as  recognised  in  the  Daya  Bagha  for  Ben- 
gal ;  and  that  it  is  incumbent  upon  those  who  deny  the  widow's 
absolute  right  over  the  personalty  to  show,  by  express  authority, 
she  takes  a  different  estate  in  it  from  her  husband,  and  from  all 
others  who  would  succeed  him.  And  that  for  this  purpose  it  is 
not  sufficient  to  show  that  the  right  of  succession  to  real  and  per- 
sonal property  is  in  the  same  person  or  persons,  by  the  Hindoo 
law,  for  that  is  clearly  established  and  universally  admitted,  but 
the  right  of  disposition  over  it  by  the  party  so  succeeding,  is  a  dis- 
tinct thing. 

The  secoud  purpose  in  mentioning  these  authorities  is  more  im- 
mediately important  to  the  decision  of  the  question  in  judgment, 
whether  the  decree  assigning  to  the  widow  the  personal  estate  ab- 
solutely, and  the  real  estate  for  her  life  only,  can  be  supported 
without  express  authority  taking  that  distinction  in  respect  of  her 
succession  to  husband's  property ;  it  being  certain  that  it  is  an  estate 
different  from  that  which  he  held,  and  from  that  which  she  would 
transmit  in  the  same  property  to  the  next  heir,  or  successor. 

It  is  a  different  question,  whether,  if  the  father  convey  ancestral 
landed  property  without  the  assent  of  his  sons,  such  conveyance 
will  be  invalid  against  them,  or  whether  it  be  only  sinful  in  him, 
and  the  conveyance  would  be  good )  In  one  place  it  is  said,  {Daya 
Bhagay  a  ii.  23,)  that  the  prohibition  of  giving  the  whole  immove- 
able ancestral  estate  forbids  the  gift,  or  other  alienation  of  the 
whole,  because  immoveables,  and  similar  possessions  are  means  of 
supporting  the  family,  "  and  hell  is  the  man's  portion  if  they  suf- 
fer," which  seems  to  imply  a  religious  and  not  a  legal  prohibition ; 
and  it  is  admitted  (par.  24)  that  the  prohibition  is  not  against  the 
transfer  of  a  small  part,  not  incompatible  with  the  support  of  the 
family ;  and  even  the  whole  immoveable  and  other  property  (par. 
26)  may  be  sold  if  necessary  for  their  support,  or  his  own.  In  the 
comment  on  the  last  paragraph,  Sriknshna  is  cited  in  the  maigin 
thus,  "  In  like  manner,  if  there  be  no  land,  or  other  permanent 
property,  but  only  jewels  or  similar  valuables,  he  is  not  authorised 
to  eipend  the  whole,  for  the  reasons  hold  equally.  But  the  decla- 
ration of  a  power  over  moveables  supposes  the  existence  of  both 
sorts  of  property.     It  should  be  so  understood." 

This  seems  to  put  the  whole  law  of  alienation,  including  self- 
acquired,  as  well  as  personal  ancestral  property,  upon  the  ground 
of  a  religious  and  moral  prohibition,  to  dispose  of  any  of  it  which 
may  be  necessary  for  the  maintenance  of  the  family;  to  which 
extent  it  certainly  cannot  be  supported  as  a  legal  prohibition  so  as 
to  render  the  transfer  invalid.  And  though  it  is  stated  by  Vya»a 
{Daya  Bhaga^  a  ii.  27,)  that  one  parcener  may  not  without  the  con- 
sent of  the  rest  make  a  sale,  or  gift  of  the  whole  immoveable  estate, 
nor  of  what  is  common  to  the  family ;  yet  in  par.  28  it  is  said  that 
those  texts  of  Vyasa  exhibiting  a  prohibition,  are  intended  to  show  a 
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moral  ofibooe^  ''  aud  are  not  meant  to  invalidate  the  salo  or  other 
transfery**  and  (par.  29^  that  other  like  texts,  such  as  a  gift  or  sale 
of  immoveables  or  bipeds^  acquired  bj  a  man  himself,  should  not 
be  made  by  him  unless  oonyening  all  his  sons,  must  be  interpreted 
in  the  same  manner,  and  then  it  concludes,  (par.  30,)  '*  Therefore 
since  it  is  denied  that  a  gift  or  sale  should  be  made,  the  precept  is 
infringed  by  making  one  ;  but  the  gift  or  transfer  is  not  null,  for 
a  fact  cannot  be  altered  by  a  hundred  texts." 

This,  it  is  true,  is  applied  particularly  to  the  cases  of  a  gift  or  sale 
by  a  parcener  of  his  share  of  that  which  is  held  in  common,  and  of 
self-acquired  property  of  both  sorts;  but  the  principle  is  more 
general,  and  at  all  eyents  it  is  sufficient  to  make  me  pause  before  I 
give  assent  to  an  answer  given  by  the  pundits  in  this  case,  (in  which 
they  differed  from  five  of  their  brethren,)  that  a  gift  of  money  or 
other  moveable  property  made  by  the  widow,  other  than  such  as  is 
allowed  by  law,  is  invalid,  and  may  be  recovered  back,  not  only  by 
the  next  heir,  but  by  herself  and  in  which  they  differed  from  the 
Sudder  pundits,  who  thought  the  gift  valid  against  herself,  though 
not  against  the  next  heir. 

And  though  in  partition  of  ancestral  property  between  a  father 
and  his  sons,  he  is  limited  to  take  a  double  or  two  shares,  as  before 
stated,  yet  in  some  passages  (J)aya  Bhaga^  o.  il  46)  it  seems  to  be 
admitted  that  '^  he  is  competent  to  sell,  give,  or  abandon  th«  pro- 
perty,*' and,  on  the  other  hand,  though  it  seems  admitted  in  a  variety 
of  passages,  that  a  father  may  do  what  he  pleases  with  his  self-ac- 
quired property,  yet  at  the  conclusion  of  chap.  ii.  of  the  Daya 
Bhagot  par.  34,  <Scc.,  it  is  laid  down  in  the  common  terms  of  prohi* 
tion,  ''  But  let  not  a  father  distinguish  one  son  at  a  partition  made 
in  his  lifetime,  nor  on  any  account  exclude  one  from  participation 
without  sufficient  cause  '"  which,  unless  it  be  taken  to  be  merely 
monitory,  is  in  express  contradiction  to  all  that  was  said  before.    ^ 

In  the  case  of  Nemoychum  Mullick  in  this  Court  in  1807,  or  1808, 
Mr  Compton  stated  that  it  was  considered  that  though  a  Hindoo 
could  not  properly  dispose  of  patrimonial  estate  without  the  consent 
of  his  sons,  yet  if  he  do,  the  disposition  is  valid. 

But  whatever  restrictions  may,  by  law,  or  by  religious  or  moral 
prohibitions,  be  imposed  on  the  husband  in  respect  to  the  partition, 
or  voluntary  gift,  or  alienation  of  the  whole  of  his  ancestral  real 
property,  the  whole  of  it  appears  to  be  answerable  in  his  hands  for 
debts ;  and  this  not  only  for  debts  contracted  by  his  ancestor,  but 
by  himself;  and  in  this  respect,  also,  his  estate  must  differ  from 
the  estate  for  life  only,  decreed  to  the  widow  in  the  land,  though 
the  estate  is  answerable  in  her  hands  for  the  debts  of  her  husband. 

There  are  other  parts  of  the  Daya  Bhaga  where  an  act  is  de- 
clared to  be  unlawfrd,  aud  yet  valid,  such  as  a  partition  by  brothers 
without  the  consent  of  the  mother  in  her  lifetime. 

Having  shown  what  estate  the  husband  has  in  his  real  and  personal 
ancestral  estate,  I  proceed  to  the  second  question.     What  interest 
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the  widow  does  take  in  the  real  and  personal  property  of  her  hus- 
band by  devolution  of  law  on  his  death  without  male  issue,  aooording 
to  the  text- writers  on  the  Hindoo  law ) 

If  the  Eatnacara&ud  the  Chintamani  be  authorities  for  the  Hin* 
doo  law  in  Bengal,  they  must  decide  the  question  at  once ;  for 
they  are  plain  and  explicit  upon  the  very  point. 

For  in  commenting  upon  the  text  of  Kdtydyana^  viz. — "  Let  the 
childless  widow,  preserving  unsullied  the  bed  of  her  lord,  and  abid- 
ing with  her  venerable  protector,  enjoy  with  moderation  the  pro- 
perty {i.e,  as  before  stated,  her  husband's  estate  after  his  decease) 
until  her  death ;"  the  author  of  the  Rainacara  observes,  that  the 
property  of  her  husband  (spoken  of  in  the  text)  is  property  which 
has  been  the  wife's  in  right  of  her  relation  to  him  as  her  husband. 
It  is  of  two  sorts — 1st,  That  which,  upon  his  decease,  became  her 
property  for  want  of  other  preferable  successor ;  2d,  That  which  in 
his  lifetime  became  hers  in  right  of  her  relation  to  him.  In  regard 
to  the  first,  the  law  declares  that  she  may  place,  or  dispose  of  effects, 
other  than  immoveables,  as  she  pleases,  and  remaining  with,  that 
is,  near  her  venerable  protector  and  natural  guardian,  and  preserv- 
ing unsullied  the  bed  of  her  lord,  she  may  so  pass  her  time.  Con- 
cerning the  immoveable  estate,  the  law  provides,  '*  Let  her  enjoy  it 
until  her  death,  and  afterwards  let  the  heirs  take  it" 

The  comment  of  Vachespati  Mtsra^  author  of  the  Ghtntamani,  is 
to  the  same  effect,  '*  The  heritage  of  her  husband  is  wealth  of  her 
husband,  being  either  that  which  became  the  woman's  property 
when  he  died,  for  want  of  another,  a  preferable  successor,  or  which 
became  hers  by  his  consent  in  his  lifetime."  Concerning  the  first, 
the  law  declares,  *'  Let  the  woman  place  her  husband's  heritage 
as  she  pleases  when  he  is  deceased."  This,  however,  regards 
effects  other  than  immoveables ;  but  in  respect  of  the  im- 
moveable property,  the  law  provides,  ''Let  her  enjoy  until  her 
death  with  moderation ;"  that  is,  not  expending  too  much,  &c. 
Thus  in  the  case  of  the  immoveables  of  her  deceased  husband, 
which  have  devolved  on  the  wife,  she  has  not  power  to  give,  or 
alien  them. 

In  the  MS.  judgment  of  Mr  Harrington  upon  the  case  of  Bhya 
Jha  in  1812,  in  the  Sudder  Bewanny  Adawl^  which  I  have  seen, 
after  observing  that  the  Batnacara  and  the  Chintamani  are  works 
of  the  highest  authority  in  Tirhoot,  he  concludes,  after  stating 
the  passages :  ''  From  these  passages  of  most  undoubted  authority 
it  is  evident  that  the  widow  has  power  to  consume,  or  to  give,  or 
to  sell  in  her  lifetime,  the  moveables  which  may  have  devolved 
upon  her  by  the  death  of  the  husband,  but  has  no  power  over  the 
immoveables  beyond  a  moderate  and  frugal  enjoyment  of  thero. 
After  her  death,  the  estate  which  she  enjoyed  frugally  during  her 
lifetime  shall  pass  to  the  heirs  of  her  husband." 

This  doctrine  of  the  Batnacara  and  the  Chintamani  has  the  merit 
(not  a  little  one  of  the  Hindoo  law)  of  being  dear  and  intelligible, 
and  all  must  agree  that  it  gives  a  wholesome  rule  with  respect  at 
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leaBt  to  the  real  property  ;  aiid  exoept  io  oases  where  the  personal 
property  is  very  cuosidtirable,  it  would  give  a  coDTenient  rule  for 
practical  purposes  for  that  also.  But  Mr  CoUhroolu^  in  his  letter  of 
the  27th  of  Feb.  1812,  addressed  to  Mr  UarringUm  upon  the  sub- 
ject of  Bhya  Jha's  case,  then  in  judgment,  says  that  this  doctrine, 
which  he  considered  to  be  that  of  the  Mithila  school,  ''  is  no  doubt 
at  variance  with  the  doctriue  of  the  Bengal  school,  which  controls 
the  widow  even  in  the  disposal  of  personal  property."  And  Mr 
Harrington^  in  the  MS.  judgment  in  the  case  before  referred  to, 
only  states  that  the  Ratiiacara  and  Chintamani  ^^  are  unquestion- 
ably works  of  the  highest  authority  in  Tirhoot ; "  thereby  seemingly 
to  admit  of  a  different  doctrine  in  Bengal  as  affirmed  by  Mr  Cole- 
Invoke,  and  the  case  then  in  judgment  appears  by  the  terms  to  have 
arisen  in  a  part  of  the  country  subject  to  the  Tirhoot  law,  and 
there  is  no  case  in  Mr  Harrvn^ioiCt  printed  reports  of  decisions  in 
the  S udder  Dewanny  Adawlut^  in  which  the  same  doctrine  has 
been  applied  to  BengEd. 

It  further  appears,  upon  inquiry  from  those  who  are  likely  to 
be  t^est  acquainted  with  the  decisions  and  practice  of  the  Sudder 
BewoMiy  Adawlut — and  in  referring  to  this  source  of  information 
I  am  guided  principally  by  the  statements  which  I  heard  in  Court, 
for  my  own  means  of  information  out  of  Court  have  been  very 
limited,  and  not  satisfactory — to  be  the  general  understanding  of 
the  persons  acting  in,  or  connected  with,  that  Court,  that  the 
widow  takes,  in  Bengal,  the  same  estate,  with  the  same  power  of 
disposition  over  it,  in  the  personalty  as  in  the  realty  devolving  to 
her  by  the  death  of  her  husband  without  sons,  and  that  this  has 
always  been  considered  to  be  the  rule  in  that  Court. 

If  this  be  so,  it  is  deserving  of  great  weight ;  for  the  jurisdiction 
of  that  Court  must  necessarily  afford  frequent  occasions  for  raisiug 
the  question,  if  any  doubt  were  considered  as  attaching  to  it ;  and 
yet  it  is  so  singular  that  several  cases  should  occur  in  the  printed 
Beports  concerning  the  widow's  right  of  alienation,  or  disposition 
over  the  whole,  or  parts  of  the  realty,  which  it  might  be  imagined 
was  least  likely  to  be  attempted,  or  sustained,  if  her  power  of  dis- 
position over  even  the  personalty  was  denied,  without  any  distinct 
question  raised,  or  decision  upon  the  latter.  Thus,  however,  the 
case  seems  to  stand  in  the  MofnmL^  resting,  so  &r  as  I  have  been 
able  to  eollect  (but,  as  I  have  before  stated,  my  own  means  of  in- 
formation have  been  very  slender  and  unsatisfkotory)  upon  opinion 
merely,  but  that  opinion  strong  and  general  against  the  doctrine 
of  the  Mithila  school,  as  applied  to  Bengal,  upon  the  point  now  in 
judgment 

The  same  opinion  was  communicated  by  the  two  pundits  of  that 
Court,  who  agreed  in  all  points  with  our  own  pundits,  exoept  as  to 
the  invalidity  of  a  gift  of  immoveable  or  moveable  property  by  the 
widow  as  against  herself.  The  general  doctrine  of  these  pundits 
{with  the  exception  I  have  mentioned)  is  to  be  found  in  the  answer 
Igiven  by  our  Court  pundits  upon  the  argument  of  the  case. 
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They  rest  their  doctrine  upon  the  authority  of  the  Daya  Bha^a 
and  Daya  Tatwa,  as  overruling  in  Bengal  the  authority  of  the 
Batnacara  and  the  Chintamani;  not  denying  the  authority  of  these 
last-mentioned  books  when  uncontradicted  or  uncensured  by  the 
former,  but  affirming  that  the  Matnacara  and  the  Chintamani  are 
contradicted  and  overruled  by  the  JDaya  Bhaga  and  Daya  Tatwa 
upon  the  point  in  judgment,  which  latter  books,  they  affirm,  give 
only  a  life  interest  to  the  widow  in  both  the  real  and  personal 
estate,  with  the  power  of  disposition  as  to  both  for  the  benefit  of 
her  husband's  soul,  observing  moderation,  but  without  authority  to 
dispose  of  either  for  worldly  purposes  unconnected  with  religious 
purposes,  without  the  consent  of  her  deceased  husband's  kinsmen. 

The  five  pundits  who  were  opposed  to  the  others  affirm  the 
authority  of  the  Batnacara  and  Chintamani  in  giving  to  the  widow 
an  independent  authority  over  the  moveable  part  of  her  husband's 
estate,  though  not  over  the  fixed  property  other  than  for  her  life ; 
and  they  deny  that  this  doctrine  is  contradicted,  or  declared  inad- 
missible by  the  Daya  Bhaga  or  Daya  TcUvHif  in  neither  of  which 
latter,  they  say,  is  the  subject  particularly  noticed  ;  and  they  con- 
tend that  by  these  last-mentioned  authorities  the  donation  of  the 
property  by  the  widow  is  valid,  though  they  admit  that  the  donor 
incurs  moral  guilt  by  it 

This  narrows  the  inquiry  to  this  point — viz.,  Whether  the  Daya 
Bhaga  (which  is  admitted  by  all  to  be  the  ruling  authority  for 
Bengal)  does  invalidate  the  disposal  of  personal  property  by  the 
widow  at  her  pleasure?  in  which  case  it  could  not  properly  be 
decreed  to  her  absolutely,  or  whether  she  has  the  absolute  right  of 
disposition  over  it  by  law,  however  she  may  incur  religious  or 
moral  guilt  by  such  disposition  for  worldly  purposes  of  her  own  t 
The  most  material  passages  of  the  Daya  Bhaga  are  to  be  found  in 
the  4th  and  11th  dbapters,  but  principally  in  the  last.  The  4th 
treats  of  the  succession  to  a  woman's  property,  which  fur  this  pur- 
pose is  divisible  into  property  given  to  her  in  the  lifetime  of  her 
husband,  and  property  of  her  husband  devolving  to  her  upon  his 
death.  The  former  is  considered  as  her  own  peculiar  property  or 
stridhana  which  in  general  she  may  disposeof  as  she  pleases,  except  im- 
moveable property  given  her  by  her  husband,  in  which  she  has  only 
a  life  interest,  and  upon  her  death  it  descends  to  his  heirs,  and  not 
to  her  parental  heirs ;  and  except  immoveable  property  given  to 
her  by  her  own  parents,  in  her  maiden  state,  which  always  goes 
to  her  brother,  if  she  die  without  issue,  chap.  iv.  sea  iii.  part  12. 

The  Daya  Bhaga  (c.  iv.  s.  i.  §  9)  refers  to  this  head  of  the 
peculiar  property  of  a  woman  given  to  her  in  the  lifetime  of  her 
husband.  ''  Katyayana  says,  '  Let  the  woman  place  her  husband's 
donation  as  she  pleases  when  he  is  deceased ;'"  which  is  construed 
to  mean,  ''  Wealth  given  to  her  by  her  husband  she  may  dispose 
of  as  she  pleases  when  he  is  dead,"  ^c,  in  contradistinction  to  the 
opinions  before  cited  of  the  authors  of  the  Batnacara  and  ChtnUt- 
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manty  which  extend  it  'Ho  property  which  has  devoWed  on  a  widow 
ou  the  death  of  her  hushand,  leaving  no  preferable  heir,  as  well  as 
to  propercj  acoming  to  her  daring  his  lifetime  by  his  consent, 
kc  ;  and  contrariety  of  construction  is  expressly  stated  in  the 
annotation  upon  the  passages  cited  from  the  Ba^/a  Bhagat,  This 
fourth  chapter  also  asserts  (s.  i.  12)  the  right  of  the  widow  to 
take  ''  the  whole  estate  of  her  husband  who  leaves  no  male  issue,'' 
but  reserves  the  full  discussion  of  that  question  to  the  eleventh 
chapter. 

The  eleventh  chapter  is  that  on  which  the  judgment  will  prin- 
cipally depend. 

Its  title  is,  *'  On  succession  to  the  estate  of  one  who  leaves  no 
male  issue." 

Sea  1  is  on  the  widow's  right  of  succession,  par.  2  :  Vrihaspati 
says,  "  In  Scripture  and  in  the  Code  of  Law,  as  well  as  in  popular 
practice,  a  wife  is  declared  by  the  wise  to  be  half  the  body  of  the 
husband,  ifea,  of  him  whose  wife  is  not  deceased  half  the  body 
survives ;  how  then  should  another  take  his  property  if  half  his 
body  Is  alive  'i"  And  in  chapter  zL  &  1,  26,  "  nor  is  there  any  proof 
of  the  position  that  the  wife's  right  in  her  husband's  property  accru- 
ing to  her  from  her  marriage,  ceases  on  his  demise.  But  the  ces- 
sation of  the  widow's  right  of  property,  if  there  be  any  male  issue, 
appears  only  from  the  law  ordaining  the  succession  of  male 
isBue."  And  again,  in  the  same  chapter  and  section,  par.  5i,  it  is 
■aid,  ''  Let  the  wife  of  a  deceased  man,  who  left  no  male  issue, 
take  his  share,  notwithstanding  kinsman,  a  father,  <fea,  be  present," 
ke.  And  in  par.  2,  ''  If  her  husband  die  before  her,  she  shares 
his  wealth,  this  is  primeval  law.  Having  taken  his  moveable 
and  immoveable  property,  the  precious  and  base  metals,  the  grains, 
the  liquids,  as  well  as  the  clothes,  let  her  duly  offer  his  monthly, 
half-yearly,  and  other  funeral  repasts.  With  presents  offered  to 
his  manes,  and  pious  liberality,  let  her  honour  the  paternal  uncle 
of  her  husband,  his  spiritual  parents,  and  daughters,  sons,  and 
children  of  his  sisters,  his  maternal  uncles,  and  also  ancient  and 
unprotected  guests  and  females  of  the  family.  Those  near  or 
distant  kinsmen  who  became  her  adversaries,  or  who  injure  the 
woman's  property,  let  the  king  chastise  by  inflicting  on  them  the 
punishment  of  robbery."  Par.  3  of  chap.  zi.  sec.  1,  goes  on  to  say, 
**  By  these  seven  texts,  Vrihaspaiiy  having  declared  that  the  whole 
wealth  of  the  deceased  man,  who  had  no  male  issue,  as  well  as  the 
immoveable,  as  moveable  property,  the  gold  and  other  effects,  shall 
belong  to  his  widow,  although  there  are  brothers  of  the  whole 
blood  &o.,  and  having  directed  that  any  of  them  who  become  their 
competitors  for  the  succession,  or  who  themselves  seize  the  pro- 
perty shall  be  punished  as  robbers,  totally  denies  the  right  of  the 
father,  the  brothers,  and  the  rest,  to  inherit  the  estate  if  a  widow 
remain."  The  fourth  par.,  designating  the  order  in  which  the  heir 
to  the  estate  of  one  who  dies,  leaving  no  male  issue,  places  the 
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wife  at  the  head  of  the  list,  the  daughters  next,  then  both  the 
parents,  brothers,  &o.  The  sage  (named  before  propounds  the 
succession  of  the  widow  in  preference  to  all  the  other  heirs.  Par. 
5  fSAjB,  "  So  Vishnu  ordains  '  the  wealth  of  him  who  leaves  no  male 
issue  goes  to  the  wife,  on  failure  of  her  it  devolves  on  daughters ; 
if  there  be  none  it  belongs  to  the  father,'"  ko.  Par.  6  declares, 
'<  By  this  text,  relating  to  the  order  of  succession,  the  right  of  the 
widow  to  succeed  in  the  first  instance  is  declared.  It  must  not  be 
alleged  that  the  mention  of  the  widow  is  intended  merely  for  the 
assertion  of  her  right  to  wealth  sufficient  for  her  subsistenoQ.  For 
it  would  be  irrational  to  assume  different  meanings  of  the  same 
term,  used  only  once  by  interpreting  the  word  wealth  as  signifying 
the  whole  estate  in  respect  of  brothers  and  the  rest,  and  not  the 
whole  estate  in  respect  of  the  wife."  Par.  7  says,  "  Thus  Vrihat 
Menu  says,  *  The  widow  of  a  childless  man,  keeping  unsullied  her 
husband's  bed,  and  preserving  in  religions  observAnce,  shall  present 
his  funeral  oblation,  and  obtain  his  entire  share.' " 

It  is  clear,  from  all  these  texts,  that  the  widow  of  one  who  dies 
without  male  issue  takes  the  entire  share  or  estate  of  her  husband, 
both  in  his  moveables  and  immoveables,  without  distinction,  and 
she  takes  his  whole  share  or  estate,  either  as  the  surviving  half  of 
his  person,  as  it  is  said  in  par.  2,  or  as  his  first  and  immediate  heir, 
as  it  is  said  in  par.  4  or  as  it  appears  from  par.  6,  by  necessary 
construction  of  the  law,  which  gives  over  his  wealth  or  whole 
estate  to  the  collateral  male  heirs,  in  defieiult  of  wife  or  daughters^ 
by  the  same  words  used  once  only.  The  same  par.  expressly  nega- 
tives "  that  the  mention  of  the  widow  as  the  first  heir  is  intended 
merely  for  the  assertion  of  her  right  to  wealth  sufficient  for  her 
subsistence,"  for  the  law  gives  the  whole  estate  of  her  husband  by 
the  same  word  that  it  gi?es  it  to  the  whole  male  collaterals  in  her 
default. 

The  natural  construction  of  most  of  these  texts  would  lead  to 
the  conclusion  that  the  ultimate  or  absolute  right  of  property,  or 
the  fee,  as  we  should  call  it,  in  relation  to  real  estate,  was  not  in 
abeyance,  or  vested  over  in  remainder  during  the  widow's  life,  but 
that  it  is  as  much  in  her  as  it  was  in  her  husband  during  his  life, 
or  as  it  would  be  in  his  next  collateral  male  hour  after  her  death 
without  female  issue,  and  from  thence  it  would  seem  liable  in  her 
hands  for  the  debts  of  her  husband.  And  yet  I  believe  that  in 
the  bill  of  foreclosure,  &c.,  it  has  been  most  usual  to  add  the  first 
male  heir  in  remainder,  but  this  may  be  done  in  particular  cases, 
pro  majori  ccUela. 

There  are  some  of  the  expressions,  however,  in  these  texts  that 
seem  to  regard  more  the  amount  than  the  quality  of  the  estate 
which  the  widow  takes ;  such  as  the  **  whole  wealth,"  "  the  entire 
share,"  and  not  merely  enough  for  her  subsistence.  And  it  is  to 
this  distinction  that  the  annotation  on  par.  7  relates.  In  that 
par.  it  is  said  that  the  widow  should  present  her  husband's  funeral 
oblation,  and  obtain  his  "  entire  share."     On  which  latter  words 
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it  is  noted,  ''  la  the  commentary  on  Jimuta  Vahanoy  which  bean 
Iiaghunandana*8  designation,  another  reading  of  the  text  is  noticed, 
Tiz.,  CriUnam  arfham,  '  the  entire  estate/  instead  of  CrMnam 
ausan,  *  the  entire  shara'  That  reading  is  countenanced  by  the 
Metnacara  and  Chintamani ;  and  if  it  be  the  genuine  text,  the 
whole  of  JimtUa  Vahana'a  argument  in  the  subsequent  par.  (to  s. 
xiii.)  falls  to  the  ground.  But  the  Viramitrodaya  and  Smriti' 
Chandrika  agree  with  Jimuta  Vahana  in  the  reading  of  this  pas- 
sage," and  this  reading  is  again  affirmed  in  par.  14.  But  I  do 
not  see  how  this  observation  on  the  difference  between  share  and 
estate  agrees  with  indiscriminate  use  of  the  latter  word  in  par.  3, 
4,  and  6,  preceding,  and  which  declare  that  wealth  signifies  the 
whole  estate ;  nor  is  it  easy  to  reconcile  that  annotation  in  par. 
14,  asserting  that  the  widow  succeeds  to  the  whole  estate,  and  so 
JimtUa  Vahana  and  the  rest  maintain. 

The  Daya  Bhaga  next  takes  up  the  distinction  between  the 
property,  that  is,  the  right  of  property,  and  the  mere  use.  Thus 
ch.  zi.  sec.  i.  par.  9,  "  Nor  should  it  be  said  that  the  intention  of 
the  text  is  to  authorise  the  taking  [or  using]  of  the  goods,  [not  to 
declare  the  right  of  property,]  for  the  taking  or  using  one's  own 
property  is  a  matter  of  course. 

If  there  be  any  meaning  in  the  words  employed,  it  would  seem 
that  the  6th  par.  had  in  terms  declared  in  reference  to  all  which 
went  before,  that  the  widow's  right  must  be  affirmed  to  extend  to 
her  husband's  whole  estate,  and  not  merely  to  wealth  sufficient  for 
her  subsistence ;  and  that  par.  9  had  in  terms  declared,  in  refer- 
ence also  to  all  the  preceding  paragraphs,  that  the  next  meant  to 
declare  the  right  of  property  in  her,  and  not  merely  to  authorise 
her  taking,  or  using  of  the  good& 

The  difficulty  lies  in  reconciling  these  positions  (which  are  main- 
tained by  a  variety  of  illustrations,  setting  aside  or  explaining  con- 
trarient  authorities)  with  those  which  follow.  Having  summed 
up  the  whole  doctrine  as  before  stated,  it  is  said  in  the  5dth  par., 
''  Therefore  the  interpretation  of  the  law  is  right  as  set  forth  by 
ua*'  The  author  proceeds,  par.  56,  "  But  the  wife  must  only  en- 
joy her  husband's  estate  after  his  demise.  She  is  not  entitled  to 
make  a  gift,  mortgage,  or  sale  of  it"  Thus  Katyayana  says,  '^  Let 
the  childless  widow,  preserving  unsullied  the  bed  of  her  lord,  and 
abiding  with  her  venerable  protector,  enjoy  with  moderation  the 
property  until  her  death.     After  her,  let  the  heirs  take  it." 

Different  interpretations  are  given  in  the  notes  to  the  text,  as 
here  rendered,  which  is  stated  to  be  conformable  with  the  usual 
reading,  and  the  interpretation  of  it  in  the  Ratnacara,  concerning 
the  mean  of  ''abiding  with  her  venerable  protector,  and  enjoy 
with  moderation."  The  text  says,  par  57,  **  Abiding  with  her 
venerable  protector,  that  is,  with  her  father-in-law,  or  other  of  her 
husband's  family,  let  her  enjoy  her  husband's  estate  during  her 
life,  and  not,  as  with  her  separate,  make  a  gift,  mortgage,  or  sale 
of  it  at  pleasure." 
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This  she  cannot  do  in  respect  of  immoveable  thoagh  ezpresslj 
given  to  her  by  her  husband,  c.  iv.  s.  i.  23. 

The  doctrine  is  adopted  and  commented  upon  in  Jagarmatlux^s 
Digest,  (3  Dig.  457-466.)  But  by  that  compiler  it  appears 
to  have  been  carried  further  than  is  warranted  by  the  passages 
of  the  Retnacara  and  the  Chintamani  referred  to ;  and  in  pages 
464,  465,  an  opinion  is  advanced,  that  though  a  widow  is  prohibited 
from  conveying  away  immoveable  property  by  her  own  voluntary 
act,  and  for  purposes  of  her  own,  yet  the  donation  may  be  valid. 
It  must  have  been  against  this  doctrine  that  Mr  Coldyroohej  in  the 
letters  referred  to  touching  this  subject,  states,  that  ^'  it  appears 
upon  inquiry  and  research  not  to  have  been  sanctioned  by  any 
previous  author  of  note,  nor,  as  it  is  believed,  by  any  writer  whom- 
soever. It  is,  on  the  contrary,  in  opposition  to  the  whole  current 
of  authorities,  both  in  and  out  of  Bengal.'*  For  such  an  observa- 
tion as  this  could  not  have  been  applied  by  so  learned  a  man  to 
the  doctrine  laid  down  in  the  Rojtnacara  and  the  Chintanumi,  in 
respect  to  the  widow's  absolute  interest  in  the  personal  and  life 
estate  in  the  real  property  of  her  deceased  husband  in  those  parts 
of  the  country,  such  as  Tirhoot,  where  thbse  books  are  received  as 
the  leading  authorities,  and  which  doctrine  was  expressly  esta- 
blished by  the  Sudder  DeuKtnny  AdawliU  in  Bhya  Jhc^s  case  in 
1812. 

Mr  Colebrooke,  in  combating  Jagannatka's  illustration,  "  That 
the  gift  of  an  estate  (which  showed  he  was  speaking  of  the  real 
estate)  by  a  widow  should  not  be  held  void,  while  that  made  by  a 
daughter,  before  whom  she  is  a  preferable  heir,  is  valid,"  observer, 
that  '^  according  to  Jimuta  Vahands  doctrine,  which  extends  the 
restrictions  to  daughters  and  mothers  as  well  as  to  wives,  the 
daughter  is  precluded  from  giving  away  an  estate  which  comes  to 
her  from  her  father,  and  the  mother  one,  which  comes  to  her  from 
her  sons.  It  has  actually  been  adjudged  by  the  Svdder  Detoanny 
Adawlut  in  the  case  of  a  mother.  But  when  she  dies,  the  daugh- 
ters, or  others  who  would  regularly  be  heirs  in  default  of  the  wife, 
take  the  estate,  not  the  kinsman/'  <kc. 

The  58th  par.  of  chap.  xi.  s.  i.  of  the  Daya  Bhaga  distinguishes 
between  the  heirs  to  the  widow's  separate  property,  such  as  her 
own  brothers,  and  that  property  which  is  inherited  by  her  from 
her  husband,  which  descends  to  his  heir  after  her  decease,  and 
concludes,  "  Consequently,  heritage  is  not  ranked  with  woman*s 
peculiar  property."  Par.  59  declares,  ''  Therefore,  those  persons 
who  are  exhibited  in  a  passage  above  cited  (sea  iv.)  as  the  next 
heirs  on  failure  of  prior  claimants  shall,  in  the  like  manner  as 
they  would  have  succeeded  if  the  widow's  right  had  never  taken 
effect,  equally  succeed  to  the  residue  of  the  estate  remaining  after 
the  use  of  it,  on  the  demise  of  the  widow,  in  whom  the  succession 
had  vested,"  kc. 
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These  words  are  very  remarkable,  and,  together  with  those 
which  immediately  precede,  uot  only  imply  that  the  successioa 
(the  word  used  io  every  case  of  asoal  duscent)  to  the  estate  vested 
in  the  wife,  as  heir  to  her  husband  in  default  of  male  issue,  but 
that  she  might  even  dispose  of  part  at  least  of  it  for  lawful  pur- 
poses for  the  next  heir  is  to  succeed,  not  to  the  estate  generally, 
but  to  the  residue  of  the  estate  remaining  after  the  use  of  it 

By  par.  56  and  57,  she  was  enjoined  to  enjoy  the  property  or 
estate  during  her  life  with  moderation,  not  to  make  a  gift,  mort- 
gage, or  sale  of  it,  at  her  pleasure — that  is,  as  I  understand  it,  a 
prohibition  to  dispose  of  the  substance  of  the  estate  for  other  than 
lawful  causes,  conformably  to  her  duty  as  a  Hindoo  widow  ;  and 
this  prohibition  is  more  compendiously  expressed  in  the  60th  and 
61st  par., — '*  Let  not  a  woman  on  any  account  make  waste  of  her 
husband's  wealth  ; "  when  it  is  said  the  word  **  waste  **  intends  ex- 
penditure not  useful  to  the  owner  of  the  property. 

Hence,  as  stated  in  par.  63,  ''  if  she  is  unable  to  subsist  other- 
wise she  is  authorised  to  mortgage  the  property,  or,  if  still  unable, 
she  may  sell  or  otherwise  alien  it ;  *'  and  so  she  may  for  the  com- 
pletion of  her  husband^s  funeral  rites,  and  for  other  purposes  enu- 
merated in  various  passages. 

That  the  widow  should  have  the  whole  property  of  the  husband, 
that  is,  the  right  of  property,  and  not  merely  the  use  of  the  whole, 
or  any  aliquot  part  of  it  vested  in  her,  and  yet  that  she  should  be 
enjoined  by  law  not  to  commit  waste  of  it,  is  altogether  a  con- 
sistent proposition,  and  not  unlike  the  estate  of  an  incumbent  in 
his  church,  his  glebe,  and  tithes.  Though  the  fee  be  in  him,  he 
can  only  enjoy  for  life  as  the  widow  is  directed  to  do  :  he  cannot 
for  any  purpose  dispose  of  or  encumber  beyond  his  own  period  of 
enjoyment,  as  the  Hindoo  woman  may  her  estate  for  some  pur- 
poses. And  if  this,  which  is  at  least  intelligible,  be  the  Hindoo 
law  of  succession  in  respect  of  widows,  it  should  seem  to  follow, 
that  upon  a  proper  case  made  out,  the  Court  by  some  means  or 
other  would  restrain  the  commission  of  waste ;  and  thus  far  I  can 
understand  the  doctrine,  if  it  be  such,  of  the  JDaya  Bhaga. 

But  if  several  of  the  other  injunctions  contained  in  the  same 
book  are  to  be  construed  as  rules  of  law  restricting  her  use  and 
enjoyment  of  the  estate,  apart  from  manifest  waste  of  it,  and  not 
merely  as  religious  or  moral  admonitions  to  her  in  such  her  use 
and  enjoyment  of  it,  then  I  find  myself  incapable  of  understanding 
or  explaining  the  book,  or  of  reconciling  what  appears  to  me  its 
contradictory  propositions.  Thus  in  par.  60,  after  stating,  "  For 
women  the  heritage  of  their  husbands  is  pronounced  applicable  to 
use."  Par.  61  proceeds,  '^Even  use  should  not  be  by  wearing 
delicate  apparel,  and  similar  luxuries,"  ko.  Again,  in  par.  64, 
citing  Narada^  *'  When  the  husband  is  deceased,  his  kin  are  the 
guardians  of  his  childless  widow.     In  the  disposal  of  the  property. 
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aud  oare  of  herself,  as  well  as  in  her  maintenanoe,  they  have  full 
power."  Again,  **  In  the  disposal  of  property  by  gift  or  othtir- 
wise,  she  is  subject  to  the  control  of  her  husband's  family,  afcer 
his  decease,  and  in  default  of  sons." 

So  far  as  relates  to  the  widow's  power  of  disposition  over  the 
husband's  estate  being  under  the  control  of  his  kindred,  as  her 
guardians,  it  is  consistent  with  the  prohibition  against  waste  by 
her ;  and  it  is  elsewhere  stated,  that  except  for  necessary  allowed 
purposes,  she  cannot  give,  mortgage,  sell,  or  otherwise  dispose  of  it 
without  the  consent  of  the  kindred,  or  the  next  heir  of  the  husband. 
But  when  it  is  further  stated  that  they  have  full  power,  also,  in 
the  care  of  herself,  as  well  as  in  her  maintenance;  and  if  it  is  to  be 
' inferred  that  they  have  also  full  power  to  regulate  even  her  use  of 
the  heritage,  in  respect  of  forbidding  her  to  wear  delicate  apparel, 
or  to  have  similar  luxuries,  though  she  might  command  these  with- 
out any  waste  of  the  estate  :  if  these  directions  be  not  merely  mo- 
nitary,  as  I  think  they  are,  but  rules  of  law,  whereby  her  use  and 
enjoyment  of  her  husband's  estate,  without  waste  of  it,  are  taken 
out  of  her  own  control  and  transferred  with  her  person,  under  the 
full  power  of  her  husband's  kindred,  to  regulate  as  they  please ; 
then  it  appears  to  me  that  this  latter  rule  is  in  direct  contradiction 
to  the  former  rules  of  law  to  which  I  first  referred,  whereby  the 
widow's  right  was  affirmed  to  extend  to  her  himband's  whole  estate 
or  wealth,  and  his  entire  share,  and  not  merely  to  wealth  sufficient 
for  her  subsistence ;  and  that  the  text  meant  to  declare  the  right 
of  property  in  her,  and  not  merely  authorise  her  taking  or  using  the 
goods ;  and  when  both  the  near  and  distant  kinsmen  are  warned  not 
to  become  her  adversaries,  or  injure  her  property,  under  peril  of  hav- 
ing the  punishment  of  robbery  inflicted  upon  them  ;  and  it  is  ad- 
mitted that  the  possession  of  the  property  cannot  be  taken  from  her. 
For  it  would  be  vain  and  illusory  to  declare  that  she  has  the  right  of 
property  in  hir,  and  not  merely  authority,  to  take  or  use  the^'goods, 
and  that  that  right  of  property  extends  over  the  whole  estate,  and 
not  merely  to  a  sufficiency  for  her  subsistence,  and  that  she  alone 
has  a  right  to  possess  it,  when  at  the  same  time  full  power  is  given 
t'j  anuther  over  the  person  to  control  her  even  in  the  use  of  it, 
and  to  coufine  her  to  a  bare  sufficiency  for  her  subsitttence,  or,  as 
par.  61  has  it,  "  the  use  of  the  property  sufficient  fur  the  preserva- 
tion of  her  person  is  authorised." 

In  ordes;  therefore,  to  avoid  gross  inconsistencies  and  contradic- 
tions, and  yet  to  reconcile  these  doctrines  with  each  other,  I  can 
find  no  better  way  than  to  consider  her  as  having  the  entire  right 
of  property  vested  in  her  both  in  the  moveable  and  immoveable 
estate ;  for  there  is  no  distinction  between  them  taken  in  the  books 
in  respect  to  the  husband's  estate  devolving  upon  her  as  heir,  as 
there  is  in  the  case  of  male  succession  to  ancestral  property,  and 
as  there  is  also  in  respect  of  real  property  given  to  her  by  her 
husband  in  his  lifetime,  which  she  is  declared  incapable  of  alienat- 
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ing  from  hU  beira,  as  she  may  alien  the  personal  property  so 
giveo.  But  that  she  is  legally  prohibited  from  wasting  the  pro- 
perty BO  vested  in  her,  and  caonot  make  way  with  it,  except  for 
oertain  allowable  and  declared  purposes,  without  the  consent  of  her 
husband's  next  male  heir ;  and  further,  considering  that  even  in  the 
use  and  enjuynient  of  the  property  so  vested,  she  is  religiously  and 
morally  enjoined  to  use  moderation,  and  to  take  the  advice  of  her 
husband^s  kindred  in  her  manner  of  living,  but  is  under  no  legal 
disability  if  she  do  not  take  or  follow  such  advice  ;  what  may  be 
considered  as  waste  by  a  Hindoo  widow,  and  what  may  be  the 
proper  remedy  for  it,  are  different  questions,  not  necessary  now  to 
be  entered  into. 

The  third  and  only  remaining  question  is,  How  far  the  decisions 
which  have  taken  place  in  this  Court  have  settled  the  point  of 
law,  that  the  widow  of  a  Hindoo,  dying  intestate,  and  without 
male  issue,  is  entitled  to  a  life  estate  in  the  realty,  and  to  an  abso- 
lute estate  in  the  personalty  of  a  deceased  husband  devolving  upon 
her? 

It  is  not  alleged  that  there  was  any  decision  on  the  point  before 
the  Corformah'8  case,  which  was  decreed  by  this  (  ourt  in  Nov. 
1812,  the  form  of  the  decrees  before  that  having  been  to  decree  to 
the  widow  the  moveable  and  the  immoveable  property  of  her 
husband  generally,  without  distinguishing  between  the  two,  or 
stating  the  quantity  of  the  estate  decreed  in  either ;  that  was  the 
first  case  in  which  the  realty  was  decreed  to  the  widow  for  life, 
and  the  personalty  absolutely. 

The  complai.iants,  IssurckuTider  Cor/ormah  and  Nairante  Boisee^ 
filed  their  bill  for  an  account  and  partition  against  Govinchund 
Corformah  and  others,  and  in  that  case  Ramoney,  who  was  the 
widow  of  Soomtchundy  was,  upon  the  partition,  decreed  entitled  to 
two  shares,  one  in  her  own  right  as  widow,  and  another  as  heir  of 
her  son,  who  had  died  after  his  father ;  and  she  was  decreed  a  life 
estate  in  the  realty,  and  an  absolute  estate  in  the  personalty,  as  in 
the  present  decree.  This  decision  is  stated  to  have  been  made 
upon  great  consideration,  after  much  argument,  and  in  conformity 
with  the  opinion  of  the  Court  pundits ;  and  at  first  sight  it  appears 
as  if  this  Court  had  expressly  adopted  the  doctrine  of  the  Hatnacara 
and  Chintamam  as  applicable  directly  to  Bengal ;  or,  admitting 
that  the  authority  of  those  books  yielding  to  the  Baya  Bhaga  in 
Bengal,  that  the  Daya  Bhaga  did  not  contradict  them  in  this 
respect,  but  was  capable  of,  and  did  then  receive,  a  conBtruction 
consistent  with  those  older  authorities;  if  the  decision  had  ap- 
peared to  me  to  have  been  so  grounded,  I  should  certainly  have 
yielded  my  impression  of  the  true  construction  of  the  Daya  Bhaga 
to  such  an  authority.  But  the  distinction  which  has  been  taken, 
that  that  was  a  case  of  partition,  and  not  of  simple  succession,  sup- 
ported as  that  distinction  is  by  the  opinion  of  our  own  pundits, 
which  would  reconcile  that  decree  with  the  opinion  of  Mr  Cole- 
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brooke,  and  with  the  opiDion  of  the  Sudder  Devoanny  PundiU  upon 
the  doctrine  of  the  widow^s  suooession,  has  induced  me,  after  much 
hesitation  and  anxious  investigation,  to  conclude  that  the  court 
decided  the  CorformaK%  case  upon  the  ground  of  the  law  of  par- 
tition, and  not  of  simple  succession.  One  of  the  two  pundits  who 
advised  the  Court  in  that  case  is  still  in  his  office,  and  to  questions 
put  to  them  upon  this  point  they  have  hoth  answered  thus  : 

^ih  Ques, — ^Is  there  any  difference  in  the  quantity  of  interest 
which  a  woman  takes  in  property  by  partition  with  sons,  and  that 
which  she  takes  by  the  death  of  her  husband  without  issue  1 

They  6rdt  answered,  **  There  is  no  difference  in  the  interest  so 
taken."  But  they  immediately  afterwards  corrected  themselves, 
and  stated  thus  : — 

Ans. — "There  are  different  opinions  on  this  subject.  Some 
pundits  affirm  that  property  obtained  by  a  woman  sharing  with  her 
sons  is  to  be  considered  as  stridhanct^  separate  female  property  as 
her  own,  over  which  she  has  perfect  uncontrolled  authority.  There 
are  opinions  both  ways.  We  are  of  opinion  that  the  most  eligible 
mode  would  be  to  consider  it  stridhana,  it  being  more  in  the  nature 
of  a  gift  than  what  she  succeeds  to  in  her  own  right." 

7^  Ques. — Does  this  answer  apply  equally  to  moveable  and 
immoveable  property  ? 

They  first  answered,  "  It  applies  equally  to  both  moveable  and 
immoveable  property."  But  they  added,  **  Fixed  property  given 
by  a  husband  to  a  wife  is  not  alienable  by  her."  Now,  if  the 
estate  which  a  woman  receives  on  partition,  either  as  a  widow  or  a 
mother,  is  to  be  considered  as  in  the  nature  of  strtdhana,  it  has 
already  been  shown  that  she  takes  it  absolutely,  but  cannot  alien  the 
real  estate,  though  given  to  her  by  her  husband  in  his  lifetime, 
but  that  after  her  death  it  shall  go  to  his  heirs ;  d  fortiori,  there- 
fore she  could  not  alien  his  real  property,  which  simply  devolved 
upon  her  at  his  death. 

In  the  Baya  BhagcLy  c.  ii.  46,  it  is  said,  speaking  of  partition, 
*'  The  mother  shall  take  an  equal  share  with  her  sons  if  her  husband 
be  deceased."  And  again,  in  a  iii.  &  ii.  29,  "  When  partition  is 
made  by  brothers  of  the  whole  blood,  an  equal  share  must  be  given 
to  the  mother.  For  the  text  expresses  the  mother  should  be  made 
an  equal  sharer."  This  is  afterwards  explained  in  case  no  separate 
property  has  been  given  to  her,  for  then  she  takes  only  half  a  share. 
This  would  seem  to  imply  tbat  she  takes  her  share  absolutely, 
otherwise  it  would  not  be  an  equal  share,  nor  would  she  be  an 
equal  sharer  with  her  sons.  But  the  CorformaKs  case  has  decided 
that  the  estate,  which  both  a  widow  and  a  mother  takes  in  the 
property  of  her  husband  on  partition,  follows  the  rule  which  is 
expressly  given  by  the  Daya  Bhaga  as  to  stridhana,  namely,  that  she 
takes  the  personalty  absolutely,  but  the  realty  only  for  liie,  and  that, 
it  has  been  shown,  is  more  nearly  conformable  to  the  estate  which 
the  husband  or  son  took  in  the  ancestral  property.     The  decision 
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of  the  Sudder  Devoanny  Adawlut,  in  £hya  J}ui$  case,  took  place 
very  recently  before  the  decision  of  this  Court  in  the  CorformMs 
case;  and  it  is  not  improbable  that  the  recollection  of  the  two 
decisions  (by  both  of  which  the  personalty  was  given  to  the  widow 
absolutely  and  the  realty  for  life  only)  might  be  blended  together  so 
as  to  leave  an  impression  upon  the  minds  of  those  who  heard  of  them 
at  that  time,  that  the  doctrine  of  the  Batnacara  and  the  Ghintama^ii 
was  applied  generally  to  Bengal.  But  when  it  is  now  ascertained 
that  the  one  decision  was  made  in  respect  of  lands  in  Tirhoot, 
where  those  books  give  the  rule  ;  and  that  the  other  was  made  in 
the  case  of  partition,  when  the  Daya  Bhaga  gives  the  same  result, 
though  by  a  different  rule  ;  the  authority  of  the  CorformdhkB  case 
will  stand,  though  it  does  not  conclude  the  present,  and  the  various 
conclusions  in  the  dififerent  cases  will  not  be  inconsistent,  nor  the 
doctrine  of  the  two  Courts  contradictory. 

The  next  case,  that  of  Seebchunder  Bose  v.  Oooroopersaud  Bose 
and  others,  decreed  finally  on  the  7th  August  1813,*  was  ako  a 
case  of  partition,  and  is  therefore  capable  of  receiving  the  same 
answer.  To  the  other  two  cases  which  here  occurred,  the  one  of 
Sreemutty  Juggomohamey  Dossee,  widow  of  Mvdunmohum  Gupto  v. 
Ramhuji  Oupto,  decreed  on  the  23d  June  1814,  and  the  other  of 
Jupada  Raur  v.  Juggernaut  Thakoor,  decreed  on  the  7  th  Feb.  1816, 
the  same  answer  cannot  be  given.  But  those  cases  passed  without 
argument  at  the  bar,  though  not  without  notice,  upon  a  full  under- 
standing that  the  point  has  been  before  expressly  decided  by  this 
Court,  upon  the  misunderstanding,  as  it  now  appears,  of  the  Cor- 
formoKs  case,  or  the  misblending  and  misrecoUection  of  that  with 
Bhya  Jha!s  case.  This  impression  of  the  law  was  so  strange  that 
it  was  admitted  in  the  former  case,  even  by  those  who  were  inter- 
ested  against  it ;  and  the  only  points  made  against  the  widow  were 
to  question  the  valid  completion  of  the  marriage,  or  if  valid,  that 
she  had  forfeited  her  estate  by  refusing  to  join  herself  to,  or  live 
with,  her  husband's  family  after  his  death  ;  both  which  objections 
were  overruled  upon  the  opinion  of  the  pundits.  In  the  last  of 
the  two  cases  the  decree  was  taken  as  a  matter  of  course  upon  the 
supposed  conclusiveness  of  the  former  decisions. 

The  resnlt  of  the  whole  is  this,  that  unless  the  authority  of  the 
Ratnacara  and  Chvntamani  are  to  give  the  rule  on  the  point  in 
judgment  in  Bengal,  the  decree  in  its  present  form  is  erroneous  : 
and  it  appears  by  the  general  opinion  of  the  pundits  of  the  Stidder 
Devoanny  Adawlut^^Mdi  of  our  own,  supported  by  the  authority  of  i/r 
CoUbrooke^  and  in  effect  by  the  decisions  in  the  Stidder  Dewanny 
Adawlut  in  Bhya  J/ia's  case,  and  other  cases,  when  the  doctrine  of 
those  books  has  been  applied  to  cases,  on  the  speci6c  ground  of 
their  arisiDg  in  Tirhoot,  that  the  same  doctrine  does  not  apply  to 
Bengal,  being  in  opposition  to  the  doctrine  of  the  Daya  Bhaga, 

•  See  Macn.  Cons.  H.  L.  69. 
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which  ifl  the  ruling  authority  in  this  province.  And  it  seems  thai, 
by  the  Daya  Bkaga,  no  distinction  is  taken  between  the  realty  and 
personalty  as  to  the  quantum  of  the  widow's  estate ;  but  the  whole 
appears  to  be  given  to  her  absolutely  for  some  purposes,  though 
restricted  in  her  disposition  as  to  others,  and  therefore  she  takes 
more  than  a  life  estate  in  the  realty  for  these  allowed  purposes, 
and  less  than  an  absolute  estate  in  the  personalty  for  other  and 
different  purposes;  and  if  this  be  so  the  decree  cannot  be  supported 
in  its  present  form.  But  at  present  it  is  sufficient  to  oyemile  the 
demurrer  without  specifying  the  particular  form  in  which  the 
decree  may  ultimately  be  drawn  up.* 

I^ote  hy  Sir  E,  H,  Bast. — There  was  an  appeal  against  this 
decree ;  and  soon  after  it  was  pronounced  an  application  was  made 
to  the  Court  to  direct  the  payment  over  to  the  widow  of  the  whole 
of  the  personal  estate  in  the  hands  of  the  master,  together  with 
the  accumulation  of  interest 

This,  however,  was  opposed  on  Saturday,  14th  August  1819, 
by  Spattkie,  A,  G,,  and  Basty  for  the  next  male  heir,  Coasensut 
Bysach ;  and  by  Money  and  Lemn  for  Comulmoney,  and  supported 
by  Ferguson  and  CrompUm, 

The  Court,  after  ineffectual  endeavours  to  adjust  matters  equit- 
ably between  the  parties,  made  an  order  for  the  payment  to  her  of 
the  interest  accumulated,  which  they  thought  not  more  than  ade- 
quate to  her  just  allowance  for  her  rank  and  fortune,  (supposing 
she  was  not  aJso  entitled  of  right  to  the  actual  possession  of  the 
principal  also,  which  it  was  thought  as  well  to  retain  during  the 
appeal ;)  and  also  to  give  liberty  to  her  counsel  to  apply  for  the 
possession  of  the  principal  sum  to  a  Judge  in  Chambers  after  the 
decree  signed.  But  ultimately  the  principal  sum  was  retained  on 
account  of  the  appeal  yet,  quasre  certain  costs  were  paid  out  of  it 

StRIDHANA — ^NO  BBSTBICTIONS  ON  ALIENATION,  EXGSPT  LAND,  THE 

GIFT  OF  HUSBAND. — Land,  or  any  other  property,  may  be  possessed 
by  a  woman  as  stridhana,  Mitac  oh.  i.  s.  ii.  §  1-3 ;  and  the  law 
with  respect  to  that  kind  of  property  (except  perhaps  land,  the  gift 
of  her  husband)  is,  that  a  widow  is  not  subject  to  the  restrictions 
against  alienation  which  apply  to  property  that  she  succeeds  to 
upon  her  husband*s  death. 

According  to  the  Bengal  school  of  law,  it  seems  dear  that, 
whether  as  wife  or  widow,  a  woman  has  an  absolute  power  of 
alienation  over  her  stridhana,  with  the  exception  of  immoveable 
property  bestowed  upon  her  by  her  husband|  see  Daya  Bhaga^ 
oh.  iv.  s.  i.  §  21-29.  But,  as  is  observed  by  Mr  SutAeriandy  in 
his  remarks  at  p.  430  of  the  2d  voL  of  iSir  Thomas  Strangers  work 

*  The  decree  was,  that  the  aeveral  decrees  of  the  5th  Dec  1814,  and  the 
8th  April  1816,  should  be  rectified,  and  that  the  said  ff,  Donu  should  be 
declared  entitled  to  the  real  and  personal  estate  of  her  husband,  to  be  pos- 
sessed, used,  and  enjoyed  by  her  as  a  widow  of  a  Hindoo  husband  dying  with- 
out issue,  in  the  manner  prescribed  by  the  Hindoo  law. 
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on  Hindoo  law :  *^  The  Mitactkara  is  wholly  ulent  on  the  power 
of  women  to  alienate  their  peculiar  property,  though  explicit  in 
disavowing  all  authority  in  the  husband  to  appropriate  the  same." 
And  the  lan^oiage  used  by  Sir  Tliomas  Strange,  in  the  Ist  vol.  of 
bis  work,  p.  247,  as  well  as  in  the  remark  of  Mr  Sutherland^  p.  21 
of  the  same  work,  when  looked  at  alone  tend  to  raise  a  doubt 
whether,  according  to  the  Benares  school  of  law,  there  is  not  a 
general  restriction  against  alienation  by  a  wife  or  a  widow  of 
immoveable  property  held  by  her  under  whatever  title;  when, 
however,  we  find  it  stated  in  the  same  work,  and  by  numerous 
other  authorities  in  broad  and  general  terms,  that  a  woman's  strid- 
hana  is  her  absolute  property,  at  her  independent  disposal,  (with 
perhaps  the  exception  of  land,  the  gift  of  her  husband,)  and  there 
being  no  ground  that  we  can  see  for  any  distinction  in  this  respect 
between  moveable  and  immoveable  property  held  by  a  woman,  we 
are  of  opinion  that  the  Hindoo  law  recognises  the  power  of  aliena* 
tion  to  the  extent  we  have  laid  down,  Scotland,  C,  J.,  in  Doe  v. 
KuUamal  v.  Kuppu  Pillai,  1  Mad,  H.  C.  R,  85,  referring  to  Stra, 
H,  L,  27,  28, 247,  248 ;  ib.,  19,  21,  402, 407  ;  Macnaughton^s  Prim. 
H,  L.  43,  44,  136 ;  and  Coleb.  an  Contracts,  p.  28. 

Saudaitaca. — With  regard  to  the  capability  of  a  Hindoo  widow 
to  alienate  her  saudaiyaca* i,e.,  the  property  given  her  by  her  kin- 
dred, or  husband  before,  or  after  her  marriage,  the  following  texts 
may  be  quoted,  and  which  are  collected  by  the  late  learned  editor 
of  the  Madras  H.  C.  Reports,  Mr  IF.  Stokes,  vol.  i.  p.  90. 

KATYAYANA.t — What  a  woman,  either  after  marriage  or  before 
it,  either  in  the  mansion  of  her  husband  or  of  her  father,  receives 
from  her  lord  or  her  parents,  is  called  ^  a  gift  from  affectionate 
kindred." 

And  such  a  gift  having  by  them  been  presented  through 
kindness,  that  the  women  possessing  it  may  live  well  is  declar^ 
by  law  to  be  their  absolute  property. 

'^  The  absolute  exclusive  dominion  of  women  over  such  a  gift  is 

*  Mr  Strange,  in  the  first  edition  of  his  Mtmual,  §  147,  obseryes :  In  that 
which  oonstitutee  woman's  property,  a  distinction  obtains  of  what  has  been 
given  to  the  woman,  whether  it  be  immoveable  or  moveable,  by  her  father, 
mother,  or  brothers  ;  this  is  termed  savdaiyaca ;  over  such  she  has  exclusive 
Control,  without  regard  to  her  husband  or  heirs,  Mitac,  chap.  ii.  s.  xi.  §  5 ; 
SarastffcUee  Vilasa  Vegavahara  Mayukha,  ch.  iv.,  vii.  s.  i.  §  8 ;  Vide  also 
1 147,  2d  edit.  But  it  would  appear  that  in  holding  dealings  with  regard  to 
her  saudaiga4Xi,  the  wife  must,  however,  act  through  her  husband,  and  she  is 
hound  to  fulfil  his  wishes,  she  being  empowered  to  dispose  of  this  species  of 
property  at  will,  Smriti  Chcmdrika,  and  Saranoatee  Vilaea,  Stra.  Man.  2d  edit. 
§  165,  166. 

f  Unless  Katyayana  contradicts  himself,  we  must  hold  that  the  words, 
**the  estate,*'  in  the  following  text  refer  solely  to  the  property  which  a  widow 
inherits  as  sach.  "  The  childless  widow,  preserving  inviolate  the  bed  of  her 
ioid,  and  strictly  obedient  to  her  spiritual  parents,  may  frugally  enjoy  the 
whole  estate  until  she  die,  and  after  her  the  legal  heir  shall  take  it,  8  Dig 
576;  Vide  ianun  Jagannatha  Comfmnt.,  t6.  575-577." 
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perpetually  celebrated,  and  they  have  power  to  sell  or  give  it  away 
as  they  please,  even  though  it  consists  of  lands  and  housea  3 
Cold>,  Dig,  573,  574.  The  last  clause  is  thus  rendered  in  the  Daya 
Krama  Sangraha,  ch.  ii.  s.  ii.  §  26.  The  power  of  woman,  lege, 
women  over  the  gifts  of  their  afifectionata  kindred  is  oyer  cele- 
brated both  in  respect  of  donation  and  of  sale,  according  to  their 
pleasure,  even  in  the  case  of  immoveables.  So  also  in  the  Daya 
Bhaga^  ch.  iv.  s.  i.  §  21,  and  the  Vyavdhara  MayuJchOj  oh.  iv.  a 
X.  §  8." 

"  Texts  restricting  the  power  of  a  widow  to  alienate  immove- 
ables given  to  her  by  her  husband  are  these  : — Narada — Property 
given  to  her  by  her  husband,  through  pure  affection,  she  may  enjoy 
at  her  pleasure  after  his  death,  or  may  give  it  away,  except  laud  or 
houses,  3  Dig.  575." 

VishnUy{or Narada,') — What  has  been  given  by  an  affectionate  hus- 
band to  his  wife  she  may  consume  as  she  pleases  when  he  is  dead, 
or  may  give  it  away,  excepting  immoveable  property,  Mitac.  ch.  i. 
8.  i.  §  20. 

The  Ri^itndkara.  A  woman  has  absolute  exclusive  dominion  over 
such  gifts  (soil,  gifts  to  her  separate  use)  consisting  of  lands  and 
houses,  except  such  immoveables  as  her  husband  gave  her,  3 
Dig.  575. 

The  Daya  Krama  Sangraha,  ch.  ii.  s.  ii.  §  31,  "Even 
in  the  case  of  immoveables/'  relates  to  immoveable  property, 
other  than  that  which  has  been  bestowed  upon  her  by  her 
husband ;  for  a  prohibition  exists  against  the  gift  or  sale  by  a 
woman  in  regard  to  immoveable  property  given  to  her  by  her 
husband,  so  Narada  what  has  been  given  to  her,  &c,  ut  supra. 

The  Daya  Bhaga,  ch.  iv.  s.  L  §  23.  But  in  the  case  of  immove- 
ables bestowed  upon  her  by  her  husband,  a  woman  has  no  power 
of  alienation  by  gift  or  the  like,  so  Narada  declares.  What  has  been 
given,  &o.,  ut  supra.  It  follows,  from  the  specific  mention  of  "  given 
by  a  husband/'  that  any  other  immoveable  property,  except  such 
as  has  been  given  to  her  by  him  may  be  alienated  by  her,  else  (if 
this  text  forbid  donation  in  the  case  of  immoveables  in  general,)  Sri 
Krishna,  what  the  preceding  passage  concerning  the  power  of  women 
in  respect  of  donation  and  of  sale,  "  according  to  their  pleasure, 
even  in  the  case  of  immoveables,  would  be  contradicted." 

The  Vyavahara  Mayvkha,  ch.  iv.  s.  x.  §  9.  *•  But  over  immoveable 
property  given  them  by  their  husbands  they  do  not  possess  full  power 
from  this  text  o^  Narada.    What  has  been  given,  Ac,  ut  supra^ 

Will — Saudaitaoa  Stridhana— sboond  marbiaqb,  bight  of 

WIFE  TO  SUE  for  FEE  ON  8E0OND  MARBUGE. — K.,  a  UiudoO,  (dcfcnd- 

♦  Fidis  also  Vvoada  Chintamani,  p.  260,  261,  "  CoDsequently  a  woman  can 
dispose  of  moveable  property  which  has  been  giyen  her  by  her  husband,  bat 
she  can  never  dispose  of  immoyeable  property.  The  same  rule  holds  good  in 
the  case  of  Saudaiyaca,  or  the  gifts  of  affectionate  kindred/*  p.  261. 
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AQt,)  married  O.,  the  lessor  of  the  plaintiflfo,  a  Hindoo  woman,  and  had 
many  sons  and  daughters  bj  her.  All  the  sons  died  before  1 1 93  RS., 
but  some  of  the  daughters  were  living.  In  that  year  K.,  for  the  pur- 
pose of  haying  male  issue,  married  J.,  without  marriage  port  ion,  except 
a  small  present  from  her  &ther  of  clothes,  ornaments,  and  furniture. 
About  this  marriage  G.  quarrelled  with  her  husbaud,  and  in  order  to 
pacify  her  K.  signed  a  paper,  whereby  he  gave  her,  amongst  other 
things, three  dwelling-houses  aifd  a  half,  and  a  garden,  without  saying 
for  life,  or  for  ever.  Que  of  these  houses  descended  to  E.  from  his 
father ;  he  purchased  the  rest  E.  was  in  possession  of  two  other 
houses.  J.  had  no  child ;  but  G.  has  borne  children  to  K.  siuce  the 
execution  of  the  paper,  and  one  child  since  proce^  was  commenced 
against  her  husband.  G.  never  had  possession  of  the  property  oon- 
▼eyed  to  her,  but  she  continued  to  live  in  one  of  the  houses,  as 
she  had  many  years  before,  and  she  now  sought  to  recover  posses- 
sion of  the  other  three  and  a  half. 

The  following  questions  were  put  to  the  pundits  : — 

1st,  Does  a  gift  made  by  a  husband  to  a  wife  in  such  a  manner, 
and  on  such  an  occasion  as  stated  above,  give  the  wife  a  right  to 
sue  her  husband  fur  the  property  given  t 

2d,  Is  such  a  gift  to  be  understood  as  a  gift  for  life  only,  or  has 
the  wife  a  right  to  sell  the  houses  in  her  lifetime,  or  to  devise  them 
at  her  death  I 

The  first  pundit  answered  the  first  question — Whatever  pro- 
perty a  man  who  has  married  two  wives  has  given  to  his  first 
wife  by  means  of  a  paper  witnessed,  in  order  to  satisfy  her  in  all 
reepeots,  such  property  is  the  property  of  the  wife.  In  order  to 
recover  such  property  the  wife  may  sue  the  husband,  according 
to  what  Shastra  directs,  in  like  manner  as  for  a  debt,  he  cites 
Tajnavdlchyay  Daya  Bhagay  ch.  iv.  s.  i.  §  13,  That  which  father, 
mother,  or  husbaud  has  given  is  called  "  gotten  near  the  fire,"  and 
it  is  also  called  "the  property  of  females."  Katyayanay  2;  Daya 
Bhagay  ch.  iv.  s.  i.  §  24.  "  Neither  a  husband,  nor  yet  a  son,  nor  a 
father,  nor  brothers  have  a  right  to  appropriate  stridhana,  i.«.,  the 
property  of  females  ;  and  if  any  one  of  those  shall  possess  himself  of 
such  property  by  force,  he  must  be  made  to  return  it  with  interest, 
and  must  be  well  chastiised."  In  the  Daya  Tatwa,  where  it  treats 
of  property  of  females,  such  property  is  termed  mtuiaiyaca  stridhana. 
That  which  is  obtained  from  a  husband,  or  from  parents,  I  reckon 
to  be  Batuiaiytzca  stridhana,  i.e,,  given  her  for  a  good  purpose ;  and 
when  a  woman  obtains  saudaiyaca  stridhana  it  implies  that  she  has 
the  power  of  disposing  of  it. 

Answer  to  the  second  question — The  property  of  females,  given 
as  stated  in  the  second  question,  is  theirs  as  long  as  they  live.  A 
woman  has  power  over  this  kind  of  property  to  sell  it,  and  if  it  be 
not  immoveable  property,  she  has  also  the  power  of  disposing  of  it 
at  her  death ;  and  whatever  immoveable  property  so  remains  after 
her  death  will  descend  to  the  lawful  heirs  iu  succession — that  is  to 

I 
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sajy  her  children,  husband,  father,  mother,  &o.  He  cited  the  fol- 
lowing authorities  :  Katyayana  says — Whatever  property  the  hus- 
band has  given  to  the  wife,  let  her  keep  it  in  his  absence  io  any 
manner  she  pleases.  If  he  be  present,  let  her  take  care  of  it ;  if 
not,  let  her  deliver  it  to  some  of  his  relations.  Let  the  wife  dis- 
pose of  the  property  given  to  her  by  her  husband  in  any  manner 
she  pleases  when  the  husband  dies,  but  while  he  is  alive  let  her 
keep  it,  Daya  Bhaga^  ch.  iv.  s.  i.  §  8,  9.  So  Narada, — Whatever 
the  husband,  of  his  own  pleasure,  has  given  to  the  wife,  let  the  wife, 
when  he  dies,  expend  or  give  away  as  she  pleases,  excepting  only 
the  immoveable  property,  DayaBhaga,  ib.  §  23.  So  Devah^ — The 
property  of  the  wife  is  to  be  divided  equally  after  her  death  to 
sons  and  daughters.  But  if  she  be  without  children,  let  her  hus- 
band take  it,  or  else  her  mother,  or  her  brother,  or  even  her  father. 
But  see  this  passage  as  translated  in  the  Daya  Bhaga,  ch.  iv.  s.  iL 
§6. 

The  second  pundit  replied  to  the  first  question — It  does. 
Whatever  property  the  man  who  has  married  two  wives  has  given 
to  the  first,  that  property  is  stridhana.  Neither  husband,  father, 
son,  nor  brother  have  any  power  to  seize  such  property,  or  to  give 
it  away  in  charity.  If  any  of  these  persons  shall  possess  himself 
of  this  property  by  force,  the  magistrate  shall  cause  him  to  restore 
it  with  interest,  and  shall  chastise  him,  on  a  complaint  being  made. 
Jim,  Vahana  has  determined  this  according  to  the  Shastra, 

To  the  second  question — As  long  as  she  lives,  the  wife  has  a 
right  to  sell  the  stridhana  given  her  by  her  husband,  unless  it  be 
immoveable  property,  and  at  her  death  she  may  also  devise  it,  if  it 
be  not  immoveable  property.  A  woman  can  only  have  the  use  and 
occupation  of  immoveable  property,  and  afterwards  it  will  descend 
to  the  heirs  of  stridha^ia,  or  female  property,  G.  v,  K,  2  Mori.  Dig. 
234. 

If  a  legacy  be  given  to  her  by  the  relations  of  her  husband,  or 
by  her  own,  it  is  stridhana,  and  her  husband  has  no  right  to  it ; 
but  if  given  by  a  stranger,  she  cannot  part  with  her  interest  in  it 
without  her  husband's  consent,  Ramdulol  Siixar  v.  Sreemutiy  Joy- 
money  Dabey,  2  Mori,  Dig,  ^^, 

Rampersaud  Mahotty,  a  Hindoo,  was  (12th  Feb.  1816)  married 
to  Heera  Baur,  about  forty  years  ago,  and  died  about  thirty-two 
years  ago,  leaving  Heera,  his  widow,  and  two  sons  and  a  daughter, 
him  surviving,  and  certain  landed  and  personal  property.  The 
daughter  died  in  infancy.  Paunchoo,  the  younger  son,  having  first 
married  Jushadah,  died  at  the  age  of  thirteen,  in  1198  B.S.,  about 
twenty-two  years  before,  without  issue.  Bulram,  the  eldest  son,  also 
died  about  twelve  years  before,  leaving  neither  widow  nor  issue;  and, 
last  of  all,  Heera  Baur,  the  widow  of  Barapersaud,  died  in  1813 
very  old,  having  first  made  a  will,  by  which  she  assumed  to  dis- 
pose of  the  whole  property  which  had  been  possessed  by  her  bus- 
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band,  or  acquired  bj  herself  after  bis  death  out  of  the  rents  and 
profits  of  the  family  estate,  afid  of  part  of  which  her  devisee,  the 
defendant,  possessed  himself. 

On  a  bill  filed  for  discovery  and  account,  and  of  the  title-deeds, 
and  their  delivery  up,  and  also  of  the  will  for  cancellation,  the 
opinion  of  the  pundits  was  taken,  and  delivered  to  this  purpose  : — 
On  Eampersaud*s  death,  the  family  property  descended  to  his  two 
sons,  Bidram  and  Paunchoo;  Heera  Raur,  the  widow,  being  entitled 
to  her  maintenance. 

On  Paunchoo's  death,  his  moiety  of  the  real  estate  went  to  the 
complainant,  his  widow,  for  her  life,  with  remainder  to  his  brother 
Bui  ram,  in  fee. 

On  Bulram's  death,  without  widow  or  issue,  Heera  Raur,  his 
mother,  became  his  heir,  both  of  the  realty  and  personalty,  and  on 
her  death,  the  realty,  and  so  much  of  the  personalty  (it  having 
devolved  upon  her  as  her  husband's  property)  *  as  was  not  disposed 
of  by  her  in  her  lifetime,  goes  to  the  king,  and  she  cannot  will  it 
away  to  a  stranger,  (which  the  defendant  was.) 

A  widow,  they  said,  may  in  her  lifetime  give  away  personal  pro- 
perty which  had  devolved  to  her  from  her  husband ;  but  she  can- 
not will  it  away. 

The  Court  decreed,  that  one  moiety  only  of  the  real  and  personal 
property  of  Rampersaud,  the  father — which  moiety  had  descended 
to  Paunchoo,  his  younger  son,  the  husband  of  the  complainant — 
should  belong  to  her,  (the  other  moiety  being  in  the  Crown,)  and 
that  the  will  of  Heera  Raur,  affecting  to  dispose  of  her  husband^s 
family  property  to  the  defendant  should  be  delivered  up  to  be  can- 
celled, Jushadah  Raur  v.  Juggernaut  Tagore;  2  Mori.  Dig,  67. 

Will — Excluding  one  op  four  sons  from  the  family  estate. — 
Desherel  died,  leaving  four  sons — viz.,  R.,  L.,  B.,  and  S.  D.  in- 
herited from  his  father  a  small  piece  of  ground,  on  which  be  built 
a  house,  of  that  house  and  ground  he  gave  one  half  to  B.,  and 
put  his  eldest  son  R  into  some  employment,  who  left  the  family, 
and  makes  no  claim  on  his  father^s  estate.  To  the  other  three 
sons,  who  continued  to  live  with  him,  and  who  did  business  for 
him  as  well  as  on  their  own  accounts,  he  gave,  considerable  sums 
of  money,  and  at  hia  death  L.  was  worth  more  than  B.  and  S. 
Since  the  death  of  D.,  a  will  written  by  himself,  and  properly 
attested,  had  been  found,  giving  the  whole  of  his  property  to  B. 
and  S.,  only  requiring  them  to  pay  1000  Rs.  to  his  wife,  appointing 
them  attoruies  but  making  no  mention  of  L.,  who  is  deaf.  The 
following  questions  were  submitted  : — 

1.  Whether,  by  Hindu  law,  such  will  be  valid,  so  as  to  exclude 
L.  from  any  share  of  his  father's  pn'perty ) 

*  If  a  mother  succeeds  her  sou  as  Lis  beir  in  default  of  successors  nearer  in 
degree,  she  succef  ds  to  Am  property  and  not  to  her  husband's,  vide  Inheritance. 
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2.  Supposing  it  not  to  operate  to  his  exclusion  from  a  share  of 
the  property,  yet  whether  it  be  so  (a!t  valid  as  to  give  to  B.  and  S. 
the  exclusive  management  of  that  property  f 

Answer  of  the  first  pundit : — 1st  question,  What  the  father  has 
written  is  valid,  according  to  the  Shastra. 

2d  question. — The  father  not  having  appointed  any  other  son  to 
manage  his  own  acquired  property,  his  appointment  of  the  third 
and  fourth  son  is  valid,  according  to  the  Shastra.  It  will  have 
full  force. 

Answer  of  the  second  pundit : — The  father  having  excluded  his 
second  son  L.  from  his  father's  estate,  has  given  whatever  property 
he  had  to  his  third  and  fourth  sous.  The  paper  expressing  this  is 
valid,  according  to  the  Shastra.  In  this  same  estate,  these  two 
very  persons  are  the  masters,  nor  can  another  son  overset  this. 

Answer  to  the  2d  question : — Although  the  father  had  not 
excluded  his  son  L.  from  the  paternal  estate,  and  had  yet  by  a 
writing  appointed  B.  and  S.  to  be  the  managers  of  it,  that  writing 
would  be  valid  according  to  the  Shastra.  DesherePs  case.  Note 
by  Sir  E.  H,  East;  2  Mori  Dig.  220. 

Shrotritam  conferred  for  life — Each  holder  oak  only 
ALIENATE  HIS  OWN  INTEREST. — Each  holder  of  a  Shrotriyam  con- 
ferred for  life  can  only  alienate  his  own  life  interest  Sundara- 
murti  Mudali  v.  VallinayaJcki  Ammal,  1  Mad,  H,  G,  R.  465. 

The  suit  was  brought  by  the  respondent  as  widow  and  heir  of 
Eumarasvami  Mudali  to  recover  four  Shrotriyam  villages.  The 
Shrotriyam  had  been  granted  to  one  Ttnappa  Mudali  for  three 
lives,  including  his  own.  He  died  without  issue,  but  adopted  a 
son,  Eumarasvami  Mudali,  who  succeeded  as  the  second  life. 
Eumarasvami  also  died  without  issue,  but  was  survived  by  Sun* 
daramurti  Mudali,  the  appellant,  a  son  of  his  natural  bom  sister. 
Eumarasvami  wished  Sundaramurti  to  be  his  heir,  but  no  adop- 
tion of  the  latter  by  the  former  had,  or  could  have  taken  plaoe. 
Eumarasvami  devised  the  Shrotriyam  to  Sundaramurti  Sami,  and 
the  question  was  whether  this  devise  was  valid  as  against  the  claim 
of  Eumarasvamfs  widow  and  heir,  the  respondent,  the  Courts 
below  decided  in  her  favour. 

It  was  contended  for  the  appellant  (the  defendant)  that  the 
Shrotriyam  was  alienable,  and  passed  under  Eumarasvami*8  will, 
whilst  for  the  respondent  (the  plaintiff)  it  was  submitted  that  a 
Shrotriyam  holding  was  in  the  nature  of  a  tenancy  in  tail,  and 
inalienable  beyond  the  lifetime  of  the  actual  holder. 

Scotland,  C. «/.  The  first  question  is.  What  is  the  nature  of  the 
Shrotriyam  tenure  I  Originally  a  Shrotriyam  appears  to  be  an 
assignment  to  a  Shrotriya  or  Brahmin  well  read  in  the  Vedas. 
But  now  it  has  got  the  wider  signification  of  a  grant  by  govern- 
ment to  a  private  person,  in  consideration  of  service  rendered  by 
himself,  or  a  member  of  his  family,  of  a  portion  of  the  land  revenue, 
or  of  a  village,  or  land  either  in  perpetuity,  or  for  a  limited  nam- 
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ber  of  lives  at  a  moderate  rent,  on  ftdlure  to  pay  which,  it  is  liable 
to  resumption  or  forfeiture.  ....  It  must  be  taken,  I  think, 
that  the  grant  was  to  the  original  grantee  and  heirs.*  Then  as  to 
the  authorities  bearing  upon  the  question  of  the  alienability  of 
Sbrotriyams,  two  oases  have  been  referred  to.  One,  ^S^.  A,  No.  6  of 
1860,  Mad.  S.  D.  p.  173,  does  not  apply  to  Shrotriyams.  The  order 
of  the  Bevenue  Board  merely  goes  to  show  that  in  all  oases  the  en- 
joyment of  the  land  granted  is  considered  as  strictly  limited  by  the 
terms  of  the  grant,  and  that  the  Shrotriyam  holding  is  regarded  as 
of  the  nature  of  a  strict  entail,  and  inalienable  by  the  donee.  S,  A. 
No.  29  of  1848,  Mad,  S,  D.  1849,  p.  51,  was  undoubtedly  a  case  on 
a  Shrotriyam,  and  there  it  was  held  that  the  original  holder  could 
not  charge  the  Shrotriyam  for  the  maintenance  of  the  plaintiff's 
ancestor,  and  that  such  charge  was  invalid,  even  though  the  grant 
had  been  renewed  by  the  succeeding  inheritors.  This  is  a  strong 
authority  to  show  that  the  Shrotriyam  holder  has  no  absolute 
control  over  the  Shrotriyam  such  as  is  contended  for  by  Mr 
Mayne. 

These  authonties  go  to  support  Mr  Norton^s  contention,  assum- 
ing this  to  be  a  Shrotriyam  grant  made  in  consideration  of  per- 
sonal service.  Reg,  iv.  of  1831  applies  strongly  against  any  right 
of  alienation.  It  recites,  '^  Whereas  it  is  just  and  expedient  that 
personal,  or  hereditary  grants  of  money,  or  of  land  revenue  con- 
ferred by  the  Government,  in  consideration  of  services  rendered  to 
the  State,  should  be  strictly  applied  to  the  purpose  for  which  they 
have  been  granted,  and  should  not  be  liable  to  be  diverted  from 
that  purpose  to  the  use  or  benefit  of  persons  who  have  no  claim 
upon  the  State The  Courts  of  Adawlut  are  hereby  pro- 
hibited from  taking  cognisance  of  any  claim  to  hereditary,  or  per- 
sonal grants  of  money,  or  of  land  revenue,  however  denominated, 
conferred  by  the  authority  of  the  Governor  in  Council  in  con- 
sideration of  services  rendered  to  the  State,  uule^s  the  plaint  is 
accompanied  by  an  order  signed  by  the  chief  or  other  secretary 
to  Crovemment  referring  the  complaining  party  to  seek  redress 
in  these  courts."  This  regulation  applies  to  all  Shrotriyams,  and 
they  are  clearly  recognised  and  treated  as  strictly  settled,  and  not 
capable  of  being  diverted  from  the  purpose  fur  which  the  grant 
was  made.  The  Government,  as  donor  of  the  original  grant,  is 
considered  to  have  a  continuing  interest  in  the  grant  which  may 
at  some  time  revert,  like  the  reversion  in  the  donor  of  ao  estate 
iu  life,  or  of  an  estate  in  tail,  on  failure  of  issue  of  the  grantee. 
Then  the  provision  which  follows,  that  ^'  the  power  to  decide  on 
such  claims  is  reserved  exclusively  to  the  Governor  in  Council,'*  is 
quite  inconsistent  with  the  notion  that  there  are  independent 
rights  under  the  grants  in  question  which  the  grantees  may  at  any 

*  This  ia  a  matter  of  evidence  to  be  proved  by  the  grant  itself.     The  infer- 
ence does  not  necessarily  follow. 
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time  alienaie  absolutely.  Then  sec.  3  provides,  that  '*  the  grants 
referred  to  iu  the  previous  section  shall  not  be  liable  to  attach- 
meaty  or  sequestration  in  satisfaction  of  any  decree  or  order  of 
court ;"  and  the  rest  of  the  section,  "save  and  except  for  the  dis- 
charge of  debts  or  obligations  personally  incurred  by  the  holders 
of  them,"'  is  repealed  by  Act  zxiii.  of  1838.  Nothing,  as  it  seems 
to  me,  could  more  distinctly  show  that  the  legislature  understood 
that,  legally,  grantees  of  Shrotriyam  land  could  not  dispose  of  them. 
The  regulation  is  intended  to  guard  against  the  diversion  of  the 
proceeds  of  lands  comprised  in  such  grants  even  during  the  life- 
time of  the  donee.  Mr  Mayne  contends  that  this  does  not  amount 
to  a  prohibition  of  the  right  to  alienate.  But  when  I  read  the 
regulation  and  the  Act  together,  and  consider  how  unreasonable 
it  would  be  to  protect  against  creditors  the  proceeds  of  property 
which  the  debtor  had  a  right  to  dispose  of,  it  seems  impossible  to 
avoid  the  conclusion  that  the  regulation  clearly  recognises  the  law 
to  be  that  a  Shrotriyam  is  inalienable  by  the  holder. 

The  right  of  an  adopted  son  to  succeed  to  a  Shrotriyam  was 
reci>gnised  by  the  Court  of  Directors,  30th  May  1843 ;  C.  0.  R  K 
/.  406,  and  by  Government ;  ih.  L  407,  408 ;  so  the  right  of  a 
widow  to  succeed  to  a  Shrotriyam  during  life  has  been  recognised. 
Ex,  Mtfi.  Cons.  14th  August  1847  ;  ib.  I.  281 ;  Sloan's  JucL  and 
Land  Revenue  Code,  I.  559 ;  see  1  Stra.  U.  L.  209 ;  2  ib,  365, 
366.*     See  Index  Shrotriyam. 

SuNNUD,  OR  MAiNTENANCEDEED— Construction  of,  from  oenbra- 

TION  to  generation — SUBJECT  TO  ALLOWANCE  FOR  CERTAIN  CLASSES 

OF  THE  FAMILY. — ^Thc  zemiudar  in  possession  by  a  sunnud,  con- 
veyed to  A.,  as  the  head  of  a  branch  of  the  granter*s  &mily  an 
estate,  part  of  the  zeraindari  in  lieu  of  maintenance,  to  which  A. 
was  entitled  out  of  the  zemindary  *'  to  hold  and  enjoy  possession 
from  generation  to  generation/'  subject  to  an  allowance  for  main- 
tenance to.  a  certain  class  of  the  family  described  as  Lowahokaus 
and  Matalokam's  descendants,  and  relations.  A.'s  heirs  afterwards 
alienated  a  part  of  the  estate  for  a  valuable  consideration,  held, 
first.  In  the  absence  of  evidence  of  any  class  of  persons  answering 
the  description  of  Lowahokans  and  Metalokam^  (which  might 
have  created  a  trust,)  A.  took  an  absolute  estate  in  the  lands 
assigned  to  him. 

2dly,  That  the  limitation  in  the  sunnud,  "  from  generation  to 
generation,^  did  not  create  such  an  estate  as  to  operate  as  a  bar  to 
alienation  by  sale,  Rajah  Nursing  Deb  v.  Roy  Koylasnaih^  9  Maoris 
In,  Ap,  65,     See  post,  Will. 

ToRAS  OARAS. — Toras  garas,  an  annual  fixed  money  payment  in 
nature  of  black  mail,  is  alienable,  and  subject  to  sale  or  mortgage 
like  other  property,  SumbhoolaU  Girdhurlall  v.  The  Collector  of 
Suraty  8  Moor^s  In,  Ap,  1. 

*  This  subject  is  not  connected  with  Hindoo  law,  but  has  been  noticed  here 
as  connected  with  property. 
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Zemiitdar  cannot  alibnatb  his  ZKMiNDABi. — A  zemindar  hag 
no  more  power  to  charge  a  perpetual  annuity  in  favour  of  a 
stranger  on  the  income  of  the  zemindari  than  he  has  to  alienate 
the  corpus,  Narayana  Devu  v.  IlirUchendana  Devu,  1  Mad.  II ,  C. 
K  455 ;  aee^.  A.  No.  15  of\S^2  ;  ib,  141 ;  aS'.  A,  No.  114  o/1862 ; 
ib.  349 ;  Anund  Loll  Sing  Deo  v.  Maharaj  Dheraj  Gurrood  Nora- 
yun  Deo^  5  Moore^s  In,  Ap,  82 ;  Ghetty  Golum  Gomara  Vencata- 
cheUa  Beddyer  v.  Eajah  Rungasawmy  StreemxUh  Tyengar  Bahadoor^ 
^Moore's  In,  ^^.319. 

ZbMINDAB'S  ESTATE  AND  POWERS  TO  ENOUMBER  AND  ALIENATE. — 

A  zemindar's  estate  is  analogous  to  an  estate  in  tail  as  it  originally 
stood  upon  the  statute  de  donis. 

A  zemindar  is  the  owner  of  the  zemindari,  bu^  can  neither  en* 
cumber  nor  alienate  beyond  the  period  of  his  own  life.  Ghintala- 
pcUi  Ghinna  Simliadriraj  v.  The  Zemindar  of  Vizianayraniy  2  Mad, 
H,  G.  B,  128. 

The  question  is,  Whether  or  not  this  zemindar  took  the  steps 
which  Begulation  xxv.  of  1802  renders  necessary  to  effectuate  an 
alienation  of  the  zemindari. 

Per  Guriam, — The  vakeel  for  the  appellant  quoted  numerous 
eases,  all  disallowing  the  right  of  any  zemindar  under  the  perma- 
nent settlement  to  alienate  for  any  period  beyond  his  own  life ; 
but  sought  to  distinguish  them  on  the  ground  that  this  was  a 
grant  for  a  valuable  consideration.  Independently  of  the  fact  that 
several  grants  set  aside  by  these  oases  were  on  account  of  marriage, 
which  is  a  valuable,  not  merely  a  good,  consideration.  The  ratio 
decidendi  of  all  the  cases  down  to  the  two  latest  in  1  Mad  H,  G,  R, 
148,  455,  clearly  is,  that  the  zemindar  has  really  an  estate  analo- 
gous to  an  estate  tail  as  it  originally  stood  upon  the  statute  de 
donis.  He  is  the  owner,  but  can  neither  encumber,  nor  alienate 
beyond  the  period  of  his  own  life.  If  he  had  sold,  the  sale  would 
be  inoperative  beyond  his  life,  and  would  amount  merely  to  an 
alienation  of  his  life  interest. 

The  case  Syed  AH  Saih  v.  Sri  Baja  SanyasiraJ,  3  Mad,  H,  G,  B,, 
is  based  upon  the  construction  of  s.  8,  Keg.  ixv.  of  1802,  and 
the  decision  follows  implicitly  an  obiter  dictum  laid  down  by  the 
late  Sudr,  Gourt  in  suit  No.  6  of  1821  ;  1  Sel,  Dec,  284,  to  the 
effect,  that  "  with  respect  to  alienations  made  without  the  con- 
sent of  Government,  it  has  been  ruled  that  the  clear  and  obvi- 
ous intent  of  the  restriction  in  this  section  is  to  defeat  improper 
alienations  to  the  prejudice  of  the  rights  of  Government,  or  of  the 
successor  to  the  estate  ;  and  that  such  alienations  are  voidable  on 
the  determination  of  the  interest  of  the  person  who  makes  them.** 
The  question  was  again  brought  before  the  High  Court  as  to 
whether  this  obiter  dictum,  which  had  been  followed  up  to  the  year 
1865,  was  based  on  a  sound  construction  of  the  regulation,  or 
whether  the  regulation  did  not  rather  intend,  that  any  restrietion 
placed  upon  alienation  was  intended  to  operate  only  as  between 
the  Government   and  the  zemindar,  and    not  as  betweeu  the 
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zemindar  and  his  grautee.  Lord  Kmgsdottm,  in  delivering  jadg- 
ment  in  the  Yettia  poor  case,  8  Moor^i  In,  Ap.  337,  observed,  with 
reference  te  this  regulation  and  the  power  of  alienation  possessed 
by  a  zemindar,  ''that  the  language  of  the  regulation  would  seem  to 
apply  to  questions  between  the  zemindar  and  the  Goyemment,  and 
to  have  been  formed  with  a  view  of  preventing  a  severance  of  the 
zemindari  without  public  notice  to  the  Government.  It  is  not 
very  obvious  upon  what  principle  it  can  be  held  that  an  instru- 
ment, good  against  the  party  making  it,  is  bad  against  an  heir  if 
the  ancestor  bad  an  absolute  power  of  of  alienation/' 

Mr  Justice  Holloway^  in  pronouncing  judgment,  said,  That  on 
further  consideration,  and  on  examination  of  all  the  cases,  and  regula- 
tions bearing  on  the  subject,  he  was  led  to  concur  in  the  correctness  of 
the  observation  of  Lord  Kingsdown^  which,  however,  is  simply  an 
obiter  dictum.  Had  it  been  otherwise,  the  High  Court  would  have 
been  bound  to  regard  it  implicitly  as  paramount  authority.  The 
majority  of  the  Court  having,  however,  agreed  in  upholding  the 
obiter  dictum  of  the  late  Sudr,  Court,  the  law,  with  respect  to  the 
power  of  alienation  possessed  by  zemindars,  where  the  formalities 
required  by  the  regulations  have  not  been  complied  with,  must  be 
taken  to  be  that  such  alienation,  even  for  a  valuable  consideration, 
holds  good  for  the  life  of  the  zemindar  alienating,  but  is  not  bind- 
ing on  his  heirs.  We  are  of  opinion  that  the  view  taken  by  Mr 
Justice  HoUou>ay  is  the  correct  one,  and  as  the  subject  is  of  im- 
portance, have  no  doubt  that  it  will  be  upheld  if  appealed  to  the 
privy  council.* 

Alibnability  of  share  of  undivided  family  property — Parti- 
tion.— By  the  Hindoo  law,  as  applied  in  Madras,  a  member  of  an 
undiyided  family  may  alienate  the  share  of  the  family  property  t) 
which,  if  a  division  took  place,  he  would  be  individually  entitled. 
Virasami  Gramini  v.  Ayyasvami  Gramini,  1  Mad,  H,  C.  /?.  471. 

The  validity  of  a  sale  of  such  share  under  a  ft.  fa  — There 
may  be  a  valid  sale  of  such  share  undfr  an  execution  in  an  action 
for  damages  for  a  tort,  ih. 

In  this  case  the  plaintiff  brought  the  suit  to  recover  possession 
of  two  houses  and  lands  in  Madras,  which  he  had  purchased  at  a  sale 
by  the  sheriff  under  a  fi.  fa  issued  to  recover  certain  damages 
awarded  against  the  defendants,  Ayyasvami  Gramini  and  others, 
and  the  question  raised  was  whether  the  plaintiff  acquired  any, 
and  what  interest  in  the  property,  which  belonged  to  an  undivided 
family  of  which  the  defendants  were  members,  by  virtue  of  such 
sale. 

For  the  defendants  it  was  contended,  as  matter  of  law,  that  the 
sale  by  the  sheriff  passed  no  interest  whatever  in  the  family  pro- 
perty, for  that,  even  if  it  had  been  an  alienation  by  Ayyasvam 

*  We  have  insertiHl  ihii  decision  as  bearing  on  a  subject  incidental  to  pro- 
perty, though  not  strictly  connected  with  Hindoo  law.    • 
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himself,  without  the  consent  of  bis  oopnroeners,  such  alienation 
would  have  been  void,  and  inoperative  even  to  the  extent  of  his 
ovn  share,  and  thb  must  d  fortiori  be  so,  when  the  sale  is  made 
under  an  execution  in  an  action  of  tort  for  damages. 

Scotland,  Chief-Justice,  in  delivering  judgment  said,  We  are  ol 
opinion  that  Ayyasvami  might  have  made  a  valid  alienation  of  his 
share  and  interest  in  the  property,  and  that  it  passed  under  the  sale 
bj  the  sheriff  As  regards  the  supposed  distinction  where,  as  in  the 
present  case,  the  extcution  is  for  damages  for  a  tort,  we  think  that  the 
damages  and  costs  recovered  constitute  a  judgment  debt,  and  the 
right  of  the  execution  creditor  thereunder  is  the  same  as  upon  any 
other  judgment  for  the  payment  of  money.  To  hold  differently  in 
this  case  would  be  in  effect  to  declare  the  pecuniary  immunity  of  all 
members  of  undivided  Hindoo  families  not  possessing  self-acquired 
property  for  any  wrong,  however  great,  which  they  may  commit. 

Mr  Mayne,  however,  mainly  relied  upon  the  gt^neral  ground  that 
no  alienation  of  a  divided  Hindoo  family  without  the  consent  of 
the  co-parceners,  can  bind  even  his  own  share,  and  he  asked  our 
consideration  of  several  decisions  of  the  late  Supreme  Court  upon  the 
subject.  It  was  not  disputed  that  the  course  of  decision  in  the 
late  Supreme  Court  since  at  least  the  case  of  Ranuuavmy  v.  Sasha- 
chella,  2  Stra.  Notes  of  Cases,  1827,  p.  74,  and  the  opinion  ex- 
preesed  by  Mr  Colehrooke  in  his  observations  upon  that  case,* 
supported  the  validity  of  such  an  alienation  to  the  extent  of 
the  alienor's  own  share,  nor  that  the  same  rule  of  law  prevails  in 
Bengal     But  it  was  said  that  there  is  a  foundation  for  the  rule  in 

**  On  the  subject  of  the  question  you  had  lately  before  you,  I  entirely  agree 
with  you,  that  the  mortgage  (sale  or  gift)  by  one  of  several  joint  owners,  with- 
out consent  of  the  rest  is  invalid  for  others'  shares.  In  Bengal  law,  it  is  clear 
that  it  is  good  for  his  own  share,  and  for  his  only.  In  the  other  provinces,  it 
is  as  clear  that  the  act  is  invalid,  as  it  oonoems  others'  shares.  The  only  doubt 
which  the  subtlety  of  Hindoo  reasoning  might  raise,  would  be,  whether  it  be 
maintainable  even  for  his  own  share,  of  undivided  property.  On  the  two  first 
points,  then,  as  stated  by  you,  the  law  is  undoubtedly,  as  you  have  viewed  it  On 
the  third  point,  I  take  the  law  to  be,  that  the  consent  of  the  sharers,  express  or 
implied,  is  indispensable  to  a  valid  alienation  of  joint  property,  beyond  the 
■hare  of  the  actual  alienor,  and  that  an  unauthorised  alienation  by  one  of  the 
sharers  is  invalid,  beyond  the  alienor's  share,  as  against  the  alienee's.  But 
consent  is  implied,  and  may  be  presumed  in  many  cases,  and  under  a  variety  of 
circumstances,  especially  where  the  management  of  the  joint  property,  en- 
trusted  to  the  part  owner,  who  disposes  of  it,  did  suppose  a  power  of  disposal 
or,  where  he  was  the  only  ostensible  and  avowed  owner,  and  generally,  when  the 
acts,  or  even  the  silence  of  the  other  sharers  have  given  him  a  credit,  and  the 
alienee  had  not  notice.     See  Comarah  Pellay  v.  Permal  Pellay, 

I  cannot  refer  you  to  authorities  beyond  the  passages  to  which  you  have 
already  adverted  for  this  position.  I  rather  consider  it  to  be  a  point  of  evi- 
denoe  what  shall  suffice  to  raise  the  presumption  of  consent  or  acquiescence, 
than  a  matter  on  which  the  Hindoo  law  has  pronounced  specifically,  and  I  do 
not  recollect  any  passage  more  express  than  those  to  which  you  have  referred 
showing  that  the  alienation  is  invalid  as  against  the  alienee.  The  case  of  Pran- 
nath  V.  Calishunker,  S,  A.  Bengal,  before  1805,  p.  49,  61,  was  decided,  I  con- 
ceive, on  the  ground  of  implied  consent. 
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Bengal,  which  does  not  exist  according  to  the  Hindoo  law  applic- 
able to  Madras ;  for  that,  in  Bengal,  the  share  of  each  parcener 
is  treated  as  separate,  even  before  partition,  though  unascertained ; 
and  the  Daya  Bhaga^  ch.  ii.  s.  31,  was  referred  to,  but  that  section 
appears  to  be  a  quotation  from  Narada;  and,  according  to  Mr 
Colebrooh^s  note  to  the  passage,  it  is  otherwise  interpreted  by 
different  compilers,  and  is  generally  understood  as  declaring  the 
separate  and  independent  right  of  co-heirs  who  have  made  a  parti- 
tion j  and  certainly  the  language  of  the  passage  itself  refers  to  a 
condition  of  separation  to  some  extent.  But  we  do  find  in  oh.  ii. 
s.  1,  §  26,  on  the  widow's  right  of  succession,  that  the  author,  in 
the  course  of  a  discussion  upon  the  contradictory  statements  of 
text  writers  and  commeutators,  makes  the  observation,  that  <*  it  is 
not  true  that,  in  the  instance  of  reunion  [and  of  a  subsisting  co- 
paroeuery]  what  belongs  to  one  appertains  also  to  the  other  parcener ; 
but  the  property  is  referred  severally  to  unascertained  portions  of 
the  aggregate.  Both  parceners  have  not  a  proprietary  right  to 
the  whole."  This  observation,  however,  is  used  only  in  reply  to 
the  argument  that  the  preferable  right  of  the  surviving  parceners 
may  be  deduced  by  inference,  from  the  fact  that  '^  the  same  goods 
which  appertain  to  one  brother  belong  to  another  likewise,"  and 
"  that  when  the  right  of  one  ceases  by  his  demise,  those  goods  bo- 
long  exclusively  to  the  survivor,  since  his  ownership  is  not  divested." 
But,  according  to  both  schools  of  Hindoo  law,  the  right  of  survivor- 
ship is  not  absolute,  and  the  undivided  share,  according  to  both, 
descends  to  his  sons;  and  it  seems  to  us  that  the  real  ground 
upon  which  the  widow's  right  of  succession  is  placed  in  the  Daya 
Bhaga  is  the  authority  of  Vrihaspatiy  who  says,  "that  a  wife. is 
declared  by  the  wise  to  be  half  the  body  of  her  husband,  equally 
sharing  the  fruit  of  pure  and  impure  acts.  Of  him  whose  wife  is 
not  deceased,  half  the  body  survives  ;^'  adding,  by  way  of  question, 
<^  How  then  should  another  take  his  property  when  half  his  person 
is  alive  f  So  that  the  right,  in  truth,  rests  upon  thciDneness  of 
the  husband  and  wife,  and  not  upon  the  existence  of  the  sepai^te 
estate  and  interest  of  the  husband  in  the  property  during  his  life. 
Such  a  separate  estate,  as  a  matter  of  inference,  might  be  de- 
duced as  well  from  the  descent  of  the  father's  undivided  share  to  sons, 
which  is  common  to  both  schools  of  law,  as  from  its  descent  to  his 
widow,  which  is  peculiar  to  the  Bengal  school.  After  reviewing 
and  commenting  upon  the  Sudr.  Court  decisions  cited  in  the  argu- 
ment, the  Chief-Justice  proceeded  : — '^  We  see  nothing  iu  these  deci- 
sions which  materially  conflicts  with,  and  some  of  them  support, 
the  opinion  we  have  above  expressed  ;*'  and  Sir  Thomas  Strange, 
vol.  i.  p.  202,  expressly  says,  '^  That  in  favour  of  a  bona  fide  alienee 
of  undivided  property,  where  the  sale  or  mortgage  could  not 
be  sustained  as  against  the  family,  such  amends  as  it  could  afford 
would  be  due  out  of  the  share  of  him  with  whom  he  had  dealt ; 
and  for  this  purpose  a  Court  would  be  warranted  in  enforcing  a 
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partition.  What  the  purchaser,  or  execution  creditor  of  the  co- 
parcener is  entitled  to,  is  the  share,  to  which,  if  a  partition  took 
place,  the  co-paroener  himself  would  be  individually  entitled,  the 
amount  of  such  a  share,  of  course,  depending  upon  the  state  of  the 
family.  In  this  case  there  appear  to  be  two  brothers  and  a  step- 
mother, and  the  share  of  each  brother  is  a  moiety.  There  is  no 
evidence  of  Ayyasvami's  having  sons,  if  he  had  they  would  be  en- 
titled to  shares  in  their  father's  moiety,  and  so  the  property  avail- 
able for  the  plaintifif  would,  to  the  extent  of  their  shares,  be  reduced ; 
and,  except  in  this  way,  the  existence  of  sons  would  not,  we  think, 
affect  the  plaintiff*8  right. 

Malabar  law — Sale  by  consent  o^  all  the  hehbbrs  of  the 
TARAWAD. — ^According  to  the  Malabar  law,  a  sale  of  family  property 
is  valid  when  made  with  the  assent,  express  or  implied,  of  all  the 
members  of  the  tarawad,  and  when  the  deed  of  sale  is  signed  by 
the  karanavan  and  the  senior  anandravar  if  sui  juris. 

Such  signature  is  primJd.  facie  evidence  of  the  assent  of  the 
family,  and  the  burdeu  of  proof  of  their  dissent  lies  on  those  who 
allege  it,  Kondi  Menon  v.  Sranginreagatta  Ahammada,  1  Mad.  II. 
a  E.  248. 

In  this  case,  a  question  was  raised  whether  a  sale  of  a  paramba  by 
the  karanavan,  (head  of  the  family  who  is  the  senior  male  of  what- 
ever branch,)  and  the  eldest  anandravar  for  the  benefit  of  the  tara- 
wad  (an  united  family  community)  was  valid.  The  appellant,  a 
junior  member  of  the  tarawad,  not  having  joined  in  the  deed  whereby 
the  sale  was  effected.  The  civil  judge  found  that  the  sale  had  been 
made  to  pay  debts  which  a  former  karanavan  had  incurred  for  the 
benefit  of  the  family,  and  that  the  instrument  of  sale  had  been  exe- 
cuted by  the  karanavan  and  the  senior  anandravar.  It  was  con- 
tended that  it  was  necessary  to  the  validity  of  the  sale,  or,  at  all 
events,  that  all  the  anandravare  should  give  their  assent  in  writ- 
ing, citmg  Stra.  Man.  §  390.  Hollotoay^  J.,  in  delivering  judgment, 
said^  "  All  that  is  necessary  is  that  the  sale  should  be  made  with 
the  assent,  express  or  implied,  of  all  the  members  of  the  tarawad, 
and  that  the  karanavan  and  the  senior  anandravar,  (if  sui  juris,) 
should  join  in  the  deed  of  sale.  Such  assent  will  be  implied  where, 
as  in  the  present  case,  the  sale  is  found  to  have  been  for  the  bene- 
fit of  the  family.  Here  the  karanavan  and  the  senior  anandravar 
executed  the  deed.  Such  execution  is  primSt  facie  evidence  of  the 
assent  of  the  whole  family.  The  onus  of  proving  their  dissent  rests 
on  those  who  deny  their  assent.'' 

The  consent  of  the  anandravar  is  necessary. — The  assent  of 
the  anaudravars  is  necessary  to  a  sale  of  tarawad  land  by  a  kara- 
navan. The  chief  anandravar's  signature  to  the  instrument  of 
sale  is  sufficient,  but  not  indispensable  evidence  of  such  assent. 

This  suit  was  brought  to  recover  lands  sold  to  the  first  defendant 
by  the  karanavan  of  the  plaintiff',  and  of  the  second  and  sixth 
defendante.      The  purchase  was  proved,  and  that  the  plaintiff, 
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was  present,  aod  offered  no  objection  thereto.  It  did  not  appear 
that  the  instrument  of  sale  was  signed  by  any  of  the  veodoi'i 
Anandravars,  the  district  mnnsiff  dismissed  the  suit,  aud  the 
officiating  sub-judge,  upon  appeal,  affirmed  his  decree.  It  was 
contended  on  appeial  in  the  High  Court  that  the  signatures  of  the 
chief  anandravar  and  of  the  karanavans  were  indispensable,  al- 
though the  appellant  was  present,  citing  Stra,  Man,  Ist  ed.  378, 
2d  ed.  390.  But  the  court  held  that  the  sale  by  a  karanavan  re- 
quires the  consent  of  the  anandravars.  But  the  signature  of  the 
chief  anandravar,  if  suijuria,  is  sufficient  evidence  of  the  assent  of 
himself  and  the  rest,  to  the  sale,  and  throws  the  burden  of  proving 
dissent  therefrom  on  him  who  alleges  such  dissent  The  anan- 
dravar's  assent  may  be  proved  by  means  other  than  the  signature 
of  the  senior,  and  in  the  present  case,  when  the  Court  has  found 
that  the  paint  iff,  an  anandravar,  was  present,  and  assented  to 
the  sale,  he  clearly  has  no  ground  of  appeal,  Kaipreta  Bamm  v.  Mah- 
kaitfil  MiUoren,  1  Mad.  H,  G,  R.  359. 

Personal  property,  whether  ancestral  or  self-acquirkd— 
Property  acquired  or  recovered  is  alienable — Kbbtrictions  on 
ALIENATION. — With  rcspcct  to  personal  property  of  every  descrip- 
tion, whether  ancestral,  or  self-acquired,  aud  with  respect  to  real 
property  acquired,  or  recovered  by  the  occupant,  he  is  at  liberty  to 
make  any  alienation  or  distribution  which  he  may  think  fit  subject 
only  to  spiritual  responsibility,  1  Macn.  Frins,  ff,  L,  3;  2  Dig, 
32 ;   Vri/iaspad, 

The  power  of  the  father  being  thus  restricted  in  respect  to  ancee- 
tral  real  property,  and  wills  and  testaments  being  wholly  unknown 
to  the  Hindoo  law,  it  follows,  for  the  sake  of  consistency,  that  they 
must  be  wholly  inoperative,  and  that  these  provisions  must  be  set 
aside  where  they  are  at  variance  with  the  law ;  otherwise,  a  person 
would  be  competent  to  make  a  disposition  to  take  effect  after  his 
death,  to  which  he  could  not  have  ^iven  effect  during  his  lifetime, 
I  Macn.  Prim,  H,  L,  3.  But  see  post,  "  alienation  by  wills,**  Strx 
Man,  §     . 


Section  II. 

Alienation  by  tvill — Conflicting  opinions  as  to  the  existence  of  testa- 
mentary  power — Ancestral  real  property  cannot  he  alienated  at 
pleasure—  A  man  cannot  bequeath  what  he  could  not  bestow  by  deed, 
or  gift,  or  partition — Extent  of  power  ofbeqtie^  in  Madras — Judg- 
ments in  favour  of  vfills — Judgments  against  recognition  of  wiUs 
— Validity  of  nuncupative  will — No  transaction  of  Hindoo  law 
requires  to  be  in  writing — Childless  Zemindar  may  alienate  by 
deed  or  will  such  portion  of  his  estate  as  would  not  vest  in  his 
wife  without  her  consent — Provision  in  partition  deed  against 
alienation — Testam^itary  disposition   regulated  by  Hindoo  law 
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— Direction  that  property  shall  go  in  male  line — Rights  of  toidovo 
of  one  of  heira — Division  of  accumulations  does  not  constitute 
a  divided  family — BtUes  for  construction  of  Hindoo's  wills — 
Accumulations  of  joint-family — Right  of  wife  of  co-sharer — Testa- 
mentary  power  in  North  Western  provinces — Construction — Devise 
of  self-acquired  property  by  way  of  remainder  or  executory  devise 
— Income — Accumulation — Hindoo  widow — Rights  of  maintC" 
nance — Ancestral  property — Adoption — Construction  of  from  gener- 
oUion  to  generation — Descendants — Rule  against  perpetuity —  Who 
are  descendants — And  what  estate  they  take — Ancestral  and  self- 
acquired  property — Testamentary  right  in  Bengal  and  Madras — 
Provision  for  wife  —  Her  rights  as  heir  —  Testamentary  power 
in  Madras  over  ancestral  and  self-^icquired  property — Testator 
having  sons — Immoveable  ancestral  estate — Will  by  minor — Con- 
currence  of  sons  during  minority  dispensed  with-^Incapadty  to 
cdunate  arising  from  personal  causes — Pnvate  or  separate  pro^ 
perty — High  Court  cannot  compel  a  native  to  prove  a  will. 

Alienation  by  will — Conplictino  opinions  as  to  thb  bx- 
I8TENCB  OP  TE8TAMENTABT  POWER. — Sir  Thomas  Strange  in  his 
Hindoo  Law,  and  Mr  Justice  Strange  in  his  Manual,  have  con- 
tended that  a  Hindoo  cannot  alienate  bis  property  by  will,  whilst 
Mr  Macn,  Prints,  H,  L.  3,  entertains  a  contrary  opinion,  contending 
that  it  is  not  a  new  power  conferred  on  the  Hindoos,  but  one  pre- 
viously existing,  although  perhaps  never  exercised  in  consequence 
of  the  paternal  provisions  of  their  law,  which  divided  their  pro- 
perty equally  amongst  their  descendants.  But  the  learning  on  the 
aubject  is  now  rendered  to  some  extent  unprofitable,  as  the  power 
has  been  recognised  by  Her  Majesty's  Judicial  Committee  of  the 
Privy  Council  in  a  case  followed  by  a  decision  of  the  High  Court 
at  Madras,  presently  referred  to.  These  decisions  have  cer- 
tainly not  given  satisfaction ;  and  as  it  is  not  improbable  that  the 
question  may  again  come  before  the  Judicial  Committee  of  the 
Privy  Council,  or  become  the  subject  of  legislative  consideration, 
it  is  advisable  to  retain  here  the  opinions  of  writers  on  Hindoo  law 
on  this  much  discussed  subject. 

Mr  Macn,  1  Prins.  H,  L,  3,  eays,  A  will  is  nothing  more  nor  lees 
than  the  legal  declaration  of  a  man's  intentions  which  he  wills  to  be 
performed  after  his  death,  but  willingness  to  do  that  which  the  law 
has  prohibited  cannot  be  held  to  he  a  legal  declaration  of  a  man's 
intentions.     There  may  be  a  gift  in  contemplation  of  death,  but  a 
will  in  the  sense  in  which  it  is  known  in  the  English  law  is  wholly 
uiilnown   in  the  Hindoo  system,  and  such  gift  can  only  be  held 
valid  under  the  same  circumstances  under  which  an  ordinary  deed 
would  be  considered  valid.    What  may  not  be  done  inter  vivos  may 
not  be  done  by  will.     Of  this  description  is  the  unequal  distribu- 
tion of  anoeatral  real  property.     There  are  certain  acts  prohibited 
bj  the  law,  which,  however,  if  carried  into  effect  cannot,  according 
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to  the  law  of  Bengal,  be  set  aside,  and  which,  though  immoral, 
(and  in  one  sense  of  the  word  illegal,)  cannot  be  held  to  be  invalid. 
For  instance  a  father,  though  declared  to  have  absolute  power  over 
property  acquired  by  himself,  is  prohibited  from  making  unequal 
distributiou  of  such  property  among  his  sons,  by  prefering  one  or 
excluding  another,  without  sufficient  cause.  This  has  been  de- 
clared in  the  Daya  Bhaga  to  be  a  precept,  not  a  positive  law  ;  and 
it  is  therein  laid  down  that  a  gift  or  transfer,  under  such  circum- 
stances, is  not  null,  "  for  a  fact  cannot  be  altered  by  a  hundred 
texts.*'  There  is  nothing  inconsistent  in  this,  as  the  doctrine  is 
rather  confirmatory  of  the  texts,  which  declares  the  absolute  nature 
of  the  father's  power  over  such  property ;  but  it  has  been  held  to 
extend  to  the  legalising  of  an  unequal  distribution  of  ancestral  real 
property,  and  thereby  interpreted  in  direct  opposition  to  a  posi- 
tive law,  which  declares  the  ownership  of  the  father  and  the  son 
to  be  equal  in  respect  to  this  description  of  property.  But  it  can- 
not legitimately  bear  such  a  oonfitruction.  It  cannot  be  held  to 
nullify  an  existing  law,  though  it  may  be  construed  as  declaring  a 
precept  inoperative  with  reference  to  the  power  expressly  con- 
ferred by  the  law,  or,  in  other  words,  to  signify  that  au  act  may  be 
legally  right  though  morally  objectionable.  Thus  a  co-parcener  is 
prohibited  from  disposing  of  his  own  share  6f  joint  and  ancestral 
property;  and  such  an  act  where  the  doctrine  of  the  Mitacshara  pre- 
vails (which  does  not  recognise  any  several  right,  until  after  par- 
tition, on  the  principle  of  factum  valet)  would  undoubtedly  be  illegal 
and  invalid.  But  according  to  the  JDaya  Bhaga^  which  recognises 
this  principle,  and  also  a  several,  though  unascertained  right 
in  each  co-parcener,  even  before  partition,  a  sale,  or  other  transfer, 
under  such  circumstances  would  be  valid  and  binding,  as  far  as  con- 
cerned the  share  of  the  transferring  party.  In  the  cases  of  Bhouh 
aneepershad  Goh.  v.  Musst.  Taramunee^  3  Sud,  Dew.  Ad.  R.  138, 
and  Jtiamkunhai  Rai  v.  Bungchund  Bunhoojeat  ib.  17,  it  was  de- 
termined that  according  to  Hindoo  law,  as  current  in  Bengal,  a 
co-parcener  may  dispose  of,  by  gift,  or  otherwise,  his  own  undivided 
share  of  the  ancestral  landed  property,  notwithstanding  he  may 
have  a  daughter  and  a  daughter's  son  living,  while  in  the  case  of 
Nundram  v.  Kashee  Pande^  Z  S.  D.  A.  R.  2Z2  ;  Ooman  Dutt.  v. 
Kunhia  Singhy  ib.  144,  it  was  determined  that,  according  to  the  law 
as  current  in  Behar,  a  gift  of  joint  undivided  property,  whether 
real  or  personal,  is  not  valid  even  to  the  extent  of  the  donor's 
share.  I  am  aware  that  eases  have  been  decided  in  opposition  to 
the  doctrine  for  which  I  here  contend,  Macn.  ib. 

Cases  cited  involving  the  doctrine  op  wills  and  unequal 
DISTRIBUTION. — ^The  first  is  Rtuchiklal  Dutt  v.  Cheytunchum  Dutt, 
cited  by  Sir  T/iomas  Strange,  1  vol.  263.  He  states  that  the  case 
was  decided  in  1789 ;  that  the  testator,  a  Hindoo,  the  father  of  four 
sons,  and  possessed  of  property  of  both  descriptions,  ancestral  and 
self-acquired,  having  provided  for  his  eldest  by  appointment,  and 
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advanced  to  the  three  younger  ones,  during  his  life,  the  means  of 
their  establishment,  thuught  proper  to  leave  the  whole  of  what  he 
possessed  to  his  two  youuger  sons  to  the  disherison  of  the  two  elder, 
of  whom  the  second  disputed  the  will ;  that  on  reference  to  the 
pundits  they  affirmed  the  validity  of  the  will,  and  that  Sir  W. 
Jones  and  Sir  Kobert  Chambers  concurred  in  this  determination. 
The  author  of  the  Elements  adds — '*  The  ground  with  the  pundits 
probably  was,  (the  Bengal  maxim,)  that  however  inconsistent  the  act 
with  the  ordinary  rules  of  inheritance,  and  the  legal  pretensions 
of  the  parties,  being  done,  its  validify  was  unquestionable.  To 
this  it  can  only  be  answered  that  tho  motives  which  actuated  the 
pundits  in  their  exposition  of  the  law,  and  the  judges  in  their 
decision,  are  avowedly  stated  on  conjecture  only,  and  that  if  such 
motives  are  allowed  to  operate  there  must  be  an  end  to  all  law,  the 
maxim  of  factum  vaUt  superseding  every  doctrine  and  legalising 
every  act.  Tne  particulars  of  the  case  not  having  been  stated,  it 
cannot  with  safety  be  relied  on  as  a  precedent,"  1  Macn,  Frins,  II. 
L.6, 

The  second  case  is  that  of  Eshandchund  Rai  v.  Eshandchund  Bat,  1 
S.  D.  A.  2,  (1792,)  where  it  was  held  that  a  gift  in  nature  of  a  will 
made  by  the  zemindar  of  Nuddea,  settling  the  whole  of  hiszemindary 
on  the  eldest  of  his  four  sons,  subject  to  a  pecuniary  provision  for 
the  younger  ones,  was  good.  Macn.  xb.  najB,  with  the  exception  of 
the  last,  none  of  the  six  reasons  assigned  for  this  opinion  by  the  pun- 
dits are  of  any  weight.  That  was,  that  a  principality  may  lawfully 
and  properly  be  given  to  an  eldest  son.  This  is  doubtless  correct, 
and  taking  a  zemindary  in  the  light  of  a  principality  is  applicable, 
and  would  alone  have  sufficed  to  legalise  the  transaction.  A  principa- 
lity has  indeed  been  enumerated  amongst  things  impartible.  With 
ret»pect  to  the  other  reasons  assigned,  to  the  first  it  may  be  replied  that, 
'*  according  to  law,  a  present  made  by  a  father  to  his  son  through 
affection  shall  not  be  shared  by  his  brethren.''  It  may  be  objected 
that  this  relates  to  property  other  than  ancestral,  over  which  the 
father  is  expressly  declared  to  have  control.  To  the  second,  "  That 
what  has  been  acquired  by  any  of  the  enumerated  lawful  means,  among 
which  inheritance  is  one,  is  a  fit  subject  of  gift ;''  that  this  supposes 
an  acquisition  in  which  no  other  person  is  entitled  to  participate, 
and  not  the  case  of  ancestral  estate  in  which  the  right  of  the  father 
and  son  has  been  declared  equal.  To  the  third,  "  That  a  co-heir 
may  dispose  of  his  own  share  of  undivided  property."  That  his 
right  to  do  this  is  admitted,  but  this  does  not  include  his  right 
to  alienate  the  shares  of  others.  To  the  fourth,  '*  That  although  a 
father  be  forbidden  to  give  away  lands,  yet,  if  he  nevertheless  do 
so,  he  merely  sins,  and  the  gift  holds  good."  That  the  precept 
extends  only  to  property  over  which  the  father  has  absolute 
authority,  and  canuot  affect  the  law,  which  expressly  declares  him 
to  have  no  greater  interest  thau  his  son  in  ancestral  estate.  And 
to  the  fifth,  **  That  Ragkunandana  in  the  Dayatatwa^  restricting  a 
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fkther  from  giving  his  lands  to  one  of  his  sons,  but  clothes  and 
ornaments  only,  is  at  variance  with  Jimuta  Vahana,  whose  doctrine 
he  espouses,  and  who  only  says  that  a  father  acts  blameably  in  bo 
doing,**  that  no  such  variance  in  reality  exists.  In  addition  to 
the  above,  it  may  be  stated  that  the  suit  iu  question  was  brought 
by  an  uncle  against  his  nephew  to  recover  a  portion  of  an  estate 
which  had  previously  devolved  entire  on  the  brother  of  the 
claimant,  and  which,  it  appeared,  had  never  been  divided,  i6. 

In  jRamkoomar  Xeaee  Backespuiee  v.  Kit^ienkinker  Turk  Bhoomn, 
2  S.  D.  A.  R.  42,  (I8I2,)  it  was  maintained  that  the  gift  by  a 
father  of  the  whole  ancestral  estate  to  one  son  to  the  prejudice  of 
the  rest,  or  even  to  a  stranger,  is  a  valid  act  (although  immoral) 
according  to  the  doctrine  received  in  Bengal      The  authorities 
quoted  by  the  pundits  would  have  been  more  applicable  to  the 
maintenance  of  the  opposite  doctrine.    The  following  were  referred 
to  : — 1st,  Vishnu  cited  in  Daya  Bhaga,  '*  When  a  father  separates 
his  sons  from  himself  his  will  regulates  the  division  of  his  own  ao- 
quired  wealth."    2d,  A  quotation  also  from  the  Daya  Bhagoy  "  The 
father  has  ownership  in  gems,  pearls,  and  other  moveables,  though 
inherited  from  the  grandfather,  and  not  recovered  by  him,  just 
as  in  his  own  acquisitions,  and  has  power  to  distribute  them  un- 
equally ;"  as  Yajnavalchya  intimates,  "The  father  is  master  of  the 
gems,  pearls,  and  corals,  and  of  all  other  moveable  property;  but 
neither  the  fatiier,  northe  grandfather  is  so  of  the  whole  immoveable 
estate."    Since  the  grandfather  is  here  mentioned,  the  text  must 
relate  to  his  e£fects.     By  again  saying  "  all,''  after  specifying  gems, 
pearls,  &c.,  it  is  shown  that  the  father  has  authority  to  make  a 
gift,  or  any  similar  disposition  of  all  effects,  other  than  land,  &a, 
but  not  of  immoveables,  a  c«irrody  and  chattels,  i,e,  slaves,  unce 
here  also  it  is  said  "  the  whole,"  this  prohibition  forbids  the  gift, 
or  other  alienation  of  the  whole,  because  immoveables  and  similar 
possessions  are  means  of  supportiog  the  family,  fur  the  main- 
tenance of  the   family  is  an   indispensable   obligation,  as  Menu 
positively  declares,  "  The  support  of  persons  who  should  be  main- 
tained is  the  approved  means  of  attaining  heaven  ;  but  hell  is  the 
man's  portion  if  they  suffer."     Therefore,  let  a  master  of  a  family 
carefully  maintain  them.     The  prohibition  is  not  against  a  dona- 
tion, or  other  transfer  of  a  small  part,  not  incompatible  with  the 
support  of  the  family,  for  the  insertion  of  the  word  "whole"  would 
be  unmeaning  if  the  gift  of  even  a  small  part  were  forbidden. 
The  text  of  Yajnavalchya  cited  in  PrayusJtcMttavivek^  "  From  the 
non-performance  of  acts  which  are  enjoined  from  the  commission  of 
acts  which  are  declared  to  be  criminal,  and  from  not  exercising  a 
control  over  the  passions,  a  man  incurs  punishment  in  the  next 
world."     An  examination  of  these  authorities  will  make  it  evident 
that  they  are  totally  insufficient  for  the  support  of  the  doctrine  to 
which  they  were  intended  to  apply,  1  Maxm,  Prins,  H,  L.  8-10. 
In  Sham  Singh  v.  MusH,   Umraotee,  2  S.  D,  A.  R,  74,  (1813,) 
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H  was  determined  thaf,  bj  the  Hindoo  law,  as  current  in  Mithila 
a  father  cannot  give  away  the  whole  ancestral  profierty  to  one,  to 
the  exclusion  of  his  other  sons.  The  author  of  Considerations  on 
Hindoo  Law,  commenting  on  this  decision,  infers  that  the  S.D.A. 
would  not  have  entertained  any  duubt  as  to  the  validity  of  the  gift 
had  it  depended  upon  the  law  as  current  in  Bengal ;  but  there 
seems  to  be  no  other  ground  for  this  inference  than  the  erroneous 
doctrines  laid  down  in  the  two  previously  cited  cases,  together 
with  the  fact  of  the  parties  having  disputed  as  to  which  law  should 
govern  the  decision. 

In  BhovKmnychum  Bunhoojea  v.  The  Heirs  of  Ram  Kaunt  Bun- 
hoojea,  2  S.  A,  R.  202,  (1816,)  it  was  held  that  an  unequal  distri- 
bution made  by  a  father  among  his  sons  of  ancestral  immoveable 
property  is  illegal  and  invalid,  as  is  also  the  unequal  distribution 
of  property  acquired  by  the  father,  and  of  moveable  ancestral  pro- 
perty, if  made  under  the  influence  of  a  motive  which  is  held  in  law 
to  deprive  a  person  of  the  power  to  make  a  distribution.  The 
question  as  to  the  father's  power  was  thoroughly  investigated  on 
this  occasion,  there  being  a  difference  of  opinion  between  the  pun- 
dits attached  to  the  S,  D,  A,  The  following  question  was  proposed 
to  the  pundits  of  the  Supreme  Court,  a  pundit  of  the  Calcutta 
Provincial  Court,  and  another  attached  to  the  College  of  Fort- 
William  : — "  A  person  whose  elder  son  is  alive,  makes  a  gift  to  his 
younger  of  all  his  property,  moveable  and  immoveable,  ancestral 
and  acquired,  is  such  a  gift  valid  according  to  the  law  authorities 
current  in  Bengal  or  not?  aud  if  it  be  invalid,  is  it  to  be  set 
aside?'' 

The  four  pundits  above  referred  to  gave  the  following  answer, 
'*  If  a  father,  whose  oldest  son  is  alive,  make  a  gift  to  his  younger 
of  all  his  acquired  property,  moveable  and  immoveable,  and  of  all 
the  ancestral  moveable  property,  the  gift  is  valid,  but  the  donor 
acts  sinfully.  If  during  the  life  of  the  elder  son  he  makes  a  gift  to 
the  younger  of  all  the  ancestral  immoveable  property,  such  gift  is 
not  valid.  Hence  if  it  have  been  made  it  must  be  set  aside.  The 
learned  have  agreed  that  it  must  be  set  aside,  because  such  a  gift  is, 
it  fortiori,  invalid,  inasmuch  as  he,  a  father,  cannot  even  make  an 
unequal  distribution  among  his  sons  of  ancestral  immoveable  pro- 
perty ;  as  he  is  not  master  of  all ;  as  he  is  required  by  law,  even 
against  his  own  will,  to  make  a  distribution  among  his  sons  of  an- 
cestral property,  not  acquired  by  himself— *.«.,  not  recovered,  as  he 
is  incompetent  to  distribute  such  property  among  his  sons  until  the 
mother's  courses  have  ceased,  lest  a  son  subsequently  born  should 
be  deprived  of  his  share ;  and  as  while  he  has  children  living,  he 
has  no  authority  over  the  ancestral  property."  Authorities  quoted, 
Ist,  Vishnu,  cited  in  the  Daya  Bhaga,  "  His  will  regulates  the 
division  of  his  own  acquired  wealth."  2d,  Yajnavalchya,  "  The 
father  is  master  of  the  gems,  pearls,  corals,  and  of  all  other 
moveable  property."     3d,  Daya  Bliaga,  "  The  father  has  ownership 
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of  gems,  pearls,  and  other  moveables,  though  inherited  from  the 
grandfather,  and  not  recovered  by  him  just  as  in  hisownacquisition&" 
4th,  Baya  Bhaga,  **But  not  so  if  it  were  immoveable  property 
inherited  from  the  grandfather,  because  they  have  an  equal  right 
to  it.  The  father  has  not  in  such  case  an  unlimited  discretion.** 
Unlimited  discretion  is  intei-preted  by  Srikrishna  Tarcalancara  to 
signify  a  competency  of  disposal  at  pleasure.  5th,  Daya  Bliaga, 
"  Since  the  circumstance  of  the  grandfather  being  lord  of  all  the 
wealth  is  stated  as  a  reason,  and  that  cannot  be  in  regard  to  the  grand- 
father's estate,  an  unequal  distribution  made  by  the  father  18  lawful 
only  in  the  instance  of  his  own  acquired  wealth.'*  Commentary  of 
SnkrUhna  on  the  above  texts,  ''  Although  the  father  be  in  truth 
the  lord  of  all  the  wealth  inherited  from  ancestors,  still  the  right  here 
meant  is  not  merely  ownership,  but  competency  of  disposing  of  the 
wealth  at  pleasure  ;  and  the  father  has  not  such  full  dominion  over 
property  ancestral.**  6th,  Daya  Bhaga^  "If  the  father  recover  pater- 
nal wealth  seized  by  strangers,  and  not  recovered  by  oiher  sharers, 
nor  by  his  own  father,  he  shall  not,  unless  willing,  share  it  with  his 
sons,  for  in  fact  it  was  acquired  by  him.**  In  this  passage, 
Menu  and  Vishnu  declaring  that  ''  he  shall  not,  unless  willing, 
share  it,  because  it  was  acquired  by  himself,*'  seem  thereby  to  in- 
timate a  partition  amongst  sons,  even  against  the  father's  will  in  the 
case  of  hereditary  wealth  not  acquired  (i.e.,  recovered)  by  him,  7th, 
Daya  Bhaga,  "  When  the  mother  is  past  child  bearing,"  regards 
wealth  inherited  from  the  paternal  grandfather.  Since  other  children 
cannot  be  borne  by  her  when  her  courses  have  ceased,  partition 
among  sons  may  then  take  place  ;  still,  however,  by  the  choice  of 
the  father.  But  if  the  hereditary  estate  were  divided  while  she  con- 
tinued to  be  capable  of  bearing  children,  those  bom  subsequently 
would  be  deprived  of  subsistence,  neither  would  that  be  right,  for 
a  text  expresses  ;  "  they  who  are  bom,  and  they  who  are  yet  un- 
begotten,  and  they  who  are  actually  in  the  womb,  all  require  the 
means  of  support,  and  the  dissipation  of  their  hereditary  mainte- 
nance is  censured.*'  Srikrishna  has  interpreted  *'  the  dissipation  of 
hereditary  maintenance  to  signify**  the  being  deprived  of  a  share  in 
the  ancestral  wealth.  Dwaitanimaya,  "Iftheiebe  oflFspring,  the 
parents  have  no  authority  over  ancestral  wealth,  and  from  the  de- 
claration of  their  having  no  authority,  any  unauthorised  act  com- 
mitted by  them  is  invalid."  Text  of  VijnyaM8wara,  cited  in  the 
MedhaiitJn,  "  Let  the  judge  declare  void  a  sale  without  ownership, 
and  a  gift,  or  pledge  unauthorised  by  the  owner."  The  term,  with- 
out ownership,  ''intends  incompetency  of  disposal  at  pleasure.** 
Text  of  Narada,  "  That  act  which  is  done  by  an  infant,  or  by  any 
person  not  possessing  authority,  must  be  considered  as  not  done. 
The  learned  in  the  law  have  so  declared.'* 

In  commenting  upon  these  cases,  Macru  1  Prim,  H,  L, 
13,  says,  ''I  have  given  the  above  opinion,  together  with  the 
authorities  cited  in  its  support,  from  its  being  apparently  the 
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most  satisfactory  di-ctrine  hitherto  recorded  on  the  subject.  By 
declaring  void  any  illegal  alienation  of  the  ancestral  real  property, 
it  preserves  the  law  from  the  imputation  of  being  a  dead  letter, 
and  protects  the  son  from  being  deprived  at  the  caprice  of  the 
father  of  that,  in  which,  the  law  has  repeatedly  and  expressly  de- 
clared them  both  to  have  equal  ownership." 

The  case  of  Ramkaunt  is  the  latest  reported  decision  by  the  ^S^  D. 
A,  connected  with  the  point  in  question.  Various  cases  have  been 
cited  by  the  author  of  the  Gormderatiom,  (p.  316,)  in  which  wills 
made  by  Hindoos  have  been  upheld  by  the  Supreme  Court,  though 
at  variance  with  the  doctrine  above  laid  down.  The  will  of  Rajah 
Nohkishen,  who,  although  he  had  a  begotten  and  an  adopted  son, 
left  an  ancestral  talook  to  the  sous  of  his  brother,  is  perhaps  the 
most  remarkable  of  the  cases  cited ;  but  in  this,  as  well  as  in  most 
of  the  cases,  tbe  point  of  law  was  never  touched  upon,  the  parties 
having  joined  issue  on  questions  of  fact.  Upon  the  whole,  I  con- 
clude that  the  text  of  the  Daya  Bhaga,  which  is  the  groundwork 
of  all  the  doubts  and  perplexity  that  have  been  raised  on  this  ques- 
tion, can  merely  be  held  to  confer  a  legal  power  of  alienating  pro- 
perty where  such  power  is  not  expressly  taken  away  by  some  other 
text." 

Ancestral  real  property  cannot  be  alienated  at  pleasure. — 
Thus  in  Bengal  a  man  may  make  an  unequal  distribution  among 
his  sons  of  his  personally-acquired  property,  or  of  the  ancestral 
moveable  property,  because,  though  it  has  been  enjoined  {Kaiyor 
yana,  2  Dig,  540)  upon  a  father  not  to  distinguish  one  son  at  a 
partition  made  in  his  lifetime,  nor  on  any  account  to  exclude  one 
from  participation  without  sufficient  cause,  yet  as  it  has  been  de- 
clared in  another  place  that  the  father  is  master  of  all  moveable 
property  and  of  his  own  acquisitions,  {Yajnavalchyay  2  Dig. 
159,)  the  maxim  that  a  fact  cannot  be  altered  by  a  hundred 
texts  here  applies  to  legalise  a  disregard  of  the  injunction,  there 
being  texts  declaratory  of  unlimited  discretion  of  equal  authority 
with  those  which  condemn  the  practice.*  In  other  parts  of  India, 
where  the  maxim  in  question  does  not  obtain,  the  injunction  ap- 
plies in  its  full  force,  and  any  prohibited  alienation  would  be  con- 
sidered illegal,  see  Partition ;  see  1  iStra.  II.  L.  123 ;  1  Bomb.  R, 
154,  372,  380;  2  ib.  6,  471 ;  I  Macn.  Frins.  H.  L.  15. 

The  question  as  to  the  power  of  a  Hindoo  to  make  a  will  is  dis- 
cussed in  a  note  to  Mori.  Dig.  vol.  i.  p.  612 ;  the  author  says, 
"  The  question  as  to  whether  a  Hindoo  has  or  has  not  the  power 
of  making  a  will  appears  to  depend  entirely  upon  the  sense  in 
which  we  use  the  word  '  v,\\V  That  he  cannot  make  a  will  to  the 
same  extent  as  an  English  testator  is  certainly  true,  but  there  is 


•  By  this  construction  the  maxim  is  made  to  mean  that  one  text  (or  fact 
o!  that  kind)  cannot  be  repealed  by  oth«r  texts,  but  such  an  interpretation 
must  be  found  as  will  reconcile  them  all. 
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also  no  doubt,  that  he  can  legally  dispose  of  hia  property  under 
certain  restrictions^  by  a  writiug  or  declaration,  accompanied  by 
certain  formalities,  to  take  effect  after  his  death/'  Surely  this  is  in 
fact  and  operation  a  will,  and  comes  within  the  definitiou,  *'  A  will 
is  a  declaration  of  the  mind,  either  by  word  or  writingj  in  disposing 
of  an  estate,  and  to  take  place  after  the  death  of  the  testator,'*  7 
Bac.  Ahr.  299,  6th  Ed." 

A  MAN  CANNOT  BEQUEATH  WHAT   HE  COULD   NOT  BESTOW  BY  DEED, 

OB  GIFT,  OR  PARTITION. — All  the  best  authorities  on  Hindoo  law, 
with  Henry  Colehroohe  at  their  head,  concur  in  stating  that  the  will 
of  a  Hindoo  may  be  recognised,  although  he  cannot  will  away  pro- 
perty which  could  not  have  been  the  subject  of  gift  during  his  lifetime. 
Colebrooke,  in  a  lettter  to  Sir  Thomas  Strange^  says,  "  The  principle 
I  woidd  lay  down  m,  that  a  man  cannot  confer  on  a  stranger,  or  his 
own  hill,  hy  will  {which  I  consider  to  he  a  donation  in  coniemplaiion 
of  decease)  wJuit  he  could  not  bestow  by  deed  of  gift,  or  partition  of 
patrimony.  The  utmost  that  can  be  said  is  that  he  may  do  that 
by  testament  which  he  could  have  done  by  partition,  or  donation 
between  living  persons ; "  and  again  he  says,  in  provinces  in  which 
the  authority  of  the  Mitacshara  prevails,  a  Hindoo  is  restricted 
from  giving  away  immoveables,  and  from  making  any  other  par- 
tition of  his  possessions  among  his  male  descendants,  but  such  as 
the  law  has  sanctioned  ;  consequently,  he  would  be  withheld  from 
distributing  immoveables  in  a  mode  unauthorised  by  the  law,  but 
may  bestow  moveables,  of  which  the  law  allows  him  to  make  gifts 
through  motives  of  natural  affection,  not,  however,  to  the  extent  of  his 
whole  property.  In  short,  if  there  be  no  sons,  or  male  descendants, 
and  the  property  be  not  shared  by  a  co-heir,  the  whole  of  his  pos- 
sessions being  his  separate  and  distinct  property,  may  be  disposed 
of  by  will  as  he  pleases,  2  Stra,  H.  L,  436.  In  another  letter  he 
expresses  himself  still  more  strongly,  giving  it  as  his  revised  and 
considered  opinion  "  that  a  Hindoo  in  Bengal  may  leave  by  will, 
or  bestow  by  deed  or  gift,  his  possessions,  whether  inherited  or  ac- 
quired,  and  the  gift,  or  the  legacy,  whether  to  a  son,  or  to  a  stranger, 
will  hold,  however  reprehensible  it  may  be,  as  a  breach  of  an  in- 
junction or  precept,"  2  Stra.  H,  L,  438." 

'^  This,  I  think,  is  a  fair  statement  of  the  law  on  this  difficult  sub- 
ject. Amongst  those  who  maintain  that  a  Hindoo  cannot  make  a 
will,  we  find  Mr  Ellis,  no  mean  authority,  who  says,  What  then  is 
the  will  of  a  Hindoo  ?  If  the  distribution  of  property  made  by  it 
be  contrary  to  the  provisions  of  Dharmashastra  it  is  invalid ;  if 
in  conformity  with  them,  it  is  unnecessary,  2  Stra.  H.  L,  421. 
This,  though  specious,  is  hot  strictly  true,  since  by  the  extended 
sense  of  the  law  of  gift,  a  Hindoo  can  vary  the  rules  of  distribution 
without  violating  the  provisions  of  the  law.*    Again,  does  not  a 

*  According  to  the  Benares  School  we  are  aware  of  no  authority  for  tlus 
assertioD. 


Digitized  by  VjOOQIC 


ALIENATION.  149 

Hindoo  alter  the  distribution  by  an  anumati  Putra  ?  in  which  he 
authorises  his  widow  to  adopt  a  son  after  his  death,  who  becomes 
his  heir  to  the  exclusion  of  the  relatives?*  Indeed,  a  writing  is  not 
absolutely  necessary,  verbal  authority  being  sufficient ;  yet  this  is 
in  conformity  with  the  law,  and  may  be  regarded  in  some  sort,  and 
to  a  certain  extent,  as  a  testamentary  writing,  or  nuncupative  will. 
It  is,  after  all,  of  but  little  importance,  by  what  we  call  the  instru- 
ment or  declaration  by  which  a  Hindoo  governs  the  disposition  of 
his  property  after  his  death,  and  the  question  resolves  itself  into  a 
verbal  dispute.  A  will  is  everywhere,  to  all  intents  and  jyurposes,  a 
gift,  to  take  effect  after  the  decease  of  the  donor;  and  the  Hindoo  gift, 
in  contemplation  of  death,  has  to  the  extent  allowed  hy  the  doctrine 
of  each  particular  school  of  laws,  exactly  the  same  operation  as  a 
will  in  England;  and  although  the  Hindoo  law  does  not  recognise 
the  existence  of  a  vnll  by  name,  and  as  such,  still  the  power  of  dis- 
position under  that  law  is  precisely  the  sam^  in  effect  as  that  exercised 
by  what  we  call  a  will  in  England,"  1  MorL  Dig,  612. 

"  I  confess  that  I  cannot  see  why  any  legal  disposition  of  property 
after  a  man's  death  should,  as  I  have  heard  argued,  be  declared  not  to 
be  a  will  simply  because  such  disposition  may  be  under  more  restric- 
tions than  wills  were  by  the  civil  law.  Were  it  so,  we  might  sav 
that,  by  the  laws  of  France,  a  Frenchman  cannot  make  a  will. 
1  Hay^s  Introd.  to  Gonv.  596,  5th  ed,"  1  MorL  Dig.  p.  612. 

"If  a  law  allow  any  discretionary  power  over  property  after  a  man's 
death,  no  matter  how  limited  such  power  may  be,  the  exercise  of 
it,  is  a  will,  or  testamentary  disposition,  %.e.,  the  declaration  of  a 
man's  wishes  as  to  the  disposition  of  his  disposable  property  sub- 
sequent to  his  death,  and  in  this  sense  the  Hindoo  can  most  un- 
doubtedly make  a  will." 

"  There  is  no  doubt  but  that  whatever  may  have  been  the  case  in 
the  courts  of  the  Honble.  Company  wills  made  by  Hindoos  are,  and 
always  have  been,  recognised  in  the  Supreme  Courts,  and  Sir  F, 
Macnaghten  mentions,  that  even  in  his  time,  where  there  was  a  large 
property  to  dispose  of,  intestacy  was  uncommon.  Sir  Thomas 
Strange  states  his  belief,  that  '^  to  the  southward,  Hindoo  wills  were 
only  recognised  in  the  King's  Courts."  A  reference,  however,  under 
the  present  title,  to  the  placita  25  b,  et  seq,,  will  show  that  wills, 
Hindoos',  have  been  upheld  in  the  courts  of  the  Hon.  Co.  in  all  the 
Presidencies,  with  the  restriction,  that  they  cannot  bequeath  pro- 
perty which  they  were  incompetent  to  alienate  during  their  life- 
time. 

"  It  seems  on  the  whole,  that  there  has  not  been  any  very  great 
discrepancy  between  the  recognition  of  Hindoo  wills  by  the  Queen's, 
and  Hon.  Company's  courts.  ^S'lV  F.  Macnaglden  expressly  says, 
"  It  is  now  perfectly  understood  from  the  decisions  that  have  taken 
place  in  the  Supreme  Court,  that  the  devise,  or  bequest  of  a  Hindoo 

*  This  is  a  perversion  of  the  doctrine  of  adoption. 
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will  be  supported  there,  if  it  be  made  of  such  property  as  the  testator 
could  lawfully  (whether  sinlessly  or  not,)  have  disposed  of  by  gift  in 
his  lifetime.  But  the  Court  never  professed  to  go  further  than  to 
permit  that  to  be  effected  by  willy  which  might  have  been  done  inter 
vivos'* 

Extent  of  power  op  bequest  in  Madras. — Mr  Justice  Strange 
in  his  Mamial,  §  174-180,  says  : — The  argument  in  favour  of 
countenauciug  wills  by  Hindoos  is  that  a  man  may  bequeath  by 
will  what  he  could  make  gift  of  in  life.  It  is  to  this  extent  that 
the  power  of  bequest  has  been  allowed,  (2  Stra,  U,  L,  436,  445,  C. 
aud  S.) 

Judgments  in  favour  of  wills. — The  practice  of  the  Sudder 
Court  of  Madras  in  respect  of  admitting  the  power  of  a  Hindoo  to 
devise  property  by  will  has  varied. 

There  are  two  judgments  by  this  court  upholding  wills.  The 
first  was  passed  in  aS'.  A,  3  of  1824.  The  property  then  in  issue 
was  self-acquired,  and  the  court  affirmed  the  will  because  the  tes- 
tator could  have  alienated  it  in  his  lifetime.  The  other  judgment 
was  given  in  R.  A,  43  of  1849.  This  decision  was  passed  by  a 
single  judge,  confessedly  ignorant  of  the  law.  He  sought  to  guide 
himself  by  authorities,  but  found  them  conflicting.  Supported 
by  the  opinion  of  the  pundits,  and  a  judgment  by  the  Calcutta 
Supreme  Court,  affirmed  by  the  Privy  Council,  he  upheld  the  will 
then  in  issue,  which  appointed  trustees  to  the  testator's  property  to 
the  prejudice  of  his  widow.  The  pundits  then  applied  to  are  the 
same  who  have  since  declared  that  no  Hindoo  can  make  a  will,  and 
they  explain  that  they  gave  the  opinion  rested  on,  in  the  above 
case,  under  the  idea  that  they  were  called  to  test  the  will  by  the 
power  the  testator  had  to  deal  with  the  property  during  his  life- 
time in  the  manner  he  bad  done  by  will.  There  are  three  judg- 
ments by  the  same  Court,  in  which  it  is  indicated  that  the  power 
of  a  Hindoo  to  devise  by  will  would  have  been  admitted,  had  the 
wills  then  in  question  not  exceeded  the  power  the  individuals 
making  them  had,  to  alienate  when  in  life.  These  were  given  in 
B.A.U  of  1860,  and  S.  A,  65  of  1844,  and  352  of  1860. 

There -are  also  two  judgments  by  the  Privy  Council  connected 
with  wills  arising  on  cases  decided  in  the  Sudder  Court  of  Madras. 
In  the  first  of  these  judgments,  the  will  which  forms  the  subject  of 
the  decision  of  the  Sudder  Court  in  the  first  named  case,  S.  A,  Z 
of  1824,  was  in  question  ;  but  the  suit,  which  was  a  fresh  one,  that 
had  sprang  up  between  the  parties  subsequently  to  the  said  de- 
cision, turned  not  on  the  validity  of  the  will,  but  on  the  power  of  the 
testator  to  alienate,  as  he  had.  done,  during  his  lifetime,  a  portion 
of  his  property  without  the  consent  of  his  wife,  (2  Moor^s  In.  Ap,  54, 
po9t,  p.  158.)  The  other  judgment  was  in  affirmation  of  the  decision 
of  the  Madras  Sudder  in  the  second  of  the  cases  above  noticed, 
namely,  R,  A.  43  of  1849.  The  Privy  Council  in  this  judgment, 
after  noticing  Sir  Thomas  Strange' s  observation  that  the  Hindoo  Ian- 
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guage  has  no  term  (meaning  no  technical  term)  whereby  to  express 
what  is  known  in  England  as  a  will,  argued  that  ^'  it  does  not 
Decessarily  follow,  that  what  in  effect,  though  not  in  form,  are  tes- 
tamentary iuBtruments,  which  are  only  to  come  into  operation  and 
affect  property  after  the  death  of  the  maker  of  the  instrument,  were 
equally  unknown/'  They  then  remark  on  the  prevailing  recogni- 
tion of  wills  in  Bengal,  and  add,  "  Even  in  Madras  it  is  settled, 
that  a  will  of  property,  not  ancestral,  may  be  good  ;  and,  indeed, 
the  rule  to  that  extent  is  not  disputed  in  this  case,'*  Nagalutchnue 
Ummal  v.  Gopoo  ^'adarajachetty,  6  Moorts  In,  Ap,  345. 

Certainly  this  decision  will  not  stand  the  test  of  examination. 
Had  there  been  instruments  of  the  description  supposed  by  the 
Privy  Council,  some  trace  thereof  would  have  appeared  in  the 
numerous  law  treatises  of  the  Hindoos,  nor  would  the  instrument 
nor  the  act  have  been  left  viithout  a  name.  Equally  unwarrantable, 
is  the  assertion  that  wills  of  any  sort  are  recognised  throughout 
Madras.  The  Privy  Council  in  making  this  assertion  must  have 
had  in  view  prominently  the  operations  within  the  limits  of  the 
late  Supreme  Court,  an  area  embracing  but  27  square  miles  out  of 
the  115,000  square  miles  forming  the  Presidency. 

There  is,  however,  a  sort  of  testamentary  disposition  recognised 
by  the  Hindoo  law,  which  it  will  be  useful  to  consider. 

**  The  law  (a  text  of  ^arada's)  which  says,  that  anything  given 
by  a  m&n  when  in  danger  of  life  is  no  gift,  is  applicable  only  to 
cases  in  which  the  object  of  the  gift  was  not  a  charitable  one,  be- 
cause ^o/yayana  says,  whatever  maybe  given,  or  promised  to  be  given 
by  an  individual,  whether  in  good  health,  or  in  danger  of  life,  his 
son  is  to  be  caused  to  carry  out,  if  he  dies  without  giving  the 
same,"  {Mitucshara  on  Subtraction  of  Gift,)  post^  p.  155. 

Here  we  have  a  recognition  by  the  law  of  the  limits  within 
which  a  Hindoo  may  exercise  the  testamentary  power,  and  a  de- 
claration that  beyond  these  limits  he  has  no  such  power.  He  may 
make  a  charitable  provision,  but  none  other  \  and  as  to  this,  the 
effecting  it  is  a  matter  rather  laid  upon  the  conscience  of  his  heir, 
than  legally  binding  upon  him.  Any  other  testamentary  disposi- 
tion he  may  make,  or  as  it  is  termed  gift,  is  no  gift. 

The  real  state  of  the  law  has  thus  not  been  examined  or  under- 
stood in  any  of  the  above  judgments.  They  have  gone  upon  the 
assumption,  and  that  of  the  barest  kind,  that  what  a  man  may  do 
in  his  lifetime  he  may  direct  to  be  done  after  his  death.  There  is 
no  precept  to  favour  such  a  doctrine,  and  every  provision  of  the 
law  directly  opposes  it.  A  man  has  certain  power  during  his  life- 
time, but  on  his  death  the  law  takes  charge  of  his  property,  and 
directs  its  descent.  Nowhere  is  there  an  indication  that  the  pro- 
perty can  take  any  otlier  course  than  that  which  the  law  has 
assigned  to  it.  The  descent  is  as  strictly  appointed,  as  in  the  law 
of  entail  in  England.  It  cannot  be  broken  but  by  breaking  the 
law. 
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The  Madras  Sudder  have,  on  these  grounds,  at  one  period  dis- 
allowed the  power  of  a  Hindoo  to  make  any  disposition  of  bis  pro- 
perty by  will,  Stra,  Man,  H,  L.  §  176. 

Judgments  against  becognition  op  wiLLa — A  will  is  not  recog- 
nised in  Hindoo  law.  A  Hindoo  may  make  gift  during  his  life- 
time, but  to  constitute  a  gift,  transfer  must  take  place.  Whatever 
a  man  dies  possessed  of  passes  to  his  legal  heirs.  A  will,  therefore, 
can  have  no  force  among  Hindoos,  {Pro,of  Sudder  Court,  30th  July 
1855 ;  JudgmerUs  of  Sudder  Court  in  S,  A.  169  of  1858,  and  107 
of  1859,)  lb. 

A  man  may  in  his  lifetime  alienate  his  property  to  the  prejudice 
of  his  widow,  leaving  her  the  means  of  maintenance  ;  but  he  can- 
not make  arrangement  that  such  alienation  shall  take  place  after 
his  death,  since  his  widow  would  be  entitled  to  what  he  died  pos- 
sessed of,  {Sudder  Pundits,  19th  July  1852,)  ib. 

A  bequest  to  a  son-in-law,  to  the  prejudice  of  a  brother*s  son,  is 
void,  (Judgment  of  Sudder  Court  in  S  A,  659  of  1861.) 

The  appointment  by  a  father  of  a  guardian  to  his  minor  son 
is  invalid.  His  rights  as  to  the  property  die  with  him,  and  pass 
to  the  heir,  (^Sudder  Pundits,  12th  March  lS57,)Stra,  Man.  H.  Z. 
§  180. 

Mr  Justice  Strange  appears  to  ns  to  have  dealt  with  this  subject 
according  to  the  principles  of  Hindoo  law.  There  is  one  point, 
however,  omitted  by  him  which  is  worthy  of  consideration.  The 
term  parcener  or  co-parcener  is  used  in  works  on  Hindoo  law  by 
English  writers,  and  is  adopted  by  the  Indian  courts  in  their  de- 
cisions. It  is  not,  however,  strictly  correct  to  designate  individuals 
living  in  association,  as  a  Hindoo  joint  family,  as  parceners.  That 
term  in  English  law  has  a  technical  signification.  Coke  on  Littleton, 
ch.  i.  b.  3,  163  a.,  sec.  241,  thus  defines  the  word  :  "Parceners 
are  of  two  sorts — to  wit,  parceners  according  to  the  course  of 
the  common  law,  and  parceners  according  to  the  custom.  Par- 
ceners after  the  course  of  the  common  law  are,  where  a  man,  or 
woman,  seised  of  certain  lands,  or  tenements  in  fee-simple,  or  in  tail, 
hath  no  issue  but  daughters,  and  dieth,  and  the  tenements  descend 
to  the  issue,  and  the  daughters  enter  into  the  lands,  or  tenements 
so  descended  to  them,  then  they  are  called  parceners,  and  be  but 
one  heir  to  their  ancestor."  Littleton,  165,  sec.  242,  continue^  ^'Also, 
if  a  man,  seised  of  tenements  in  fee-simple  or  fee-tail,  dieth  without 
issue  of  his  body  begotten,  and  the  tenements  descend  to  his  sisters^ 
they  are  parceners,  as  is  aforesaid ;  and  in  the  same  manner,  where 
he  hath  no  sisters,  but  the  lands  descend  to  his  aunts,  they  are  par- 
ceners," &c.  It  will  thus  be  seen  that  the  term  parceners,  accord- 
ing to  the  course  of  common  law,  is  confined  to  two  or  more 
females  who  inherit  jointly. 

"  Parceners  by  custom,"  according  to  Littleton,  ch.  ii.  sec.  265,  p. 
175,  b.,''are  where  a  man,  seised  in  fee-simple,  or  in  fee-tail,  of  lands 
or  tenements,  which  are  of  the  tenure  called  gavelkind  in  the  county 
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of  Kent,  and  hath  divers  son^,  and  die,  such  lands  and  tenements 
shall  descend  to  all  the  sons  by  the  custom,  and  they  shall  equally 
inherit  and  make  partition  by  the  custom  as  females  shall  do,  and 
a  writ  of  partition  lieth  in  this  case,  as  between  females." 

The  parcener,  by  custom  of  the  English  law,  differs  from  the 
associated  member  of  the  Hindoo  family,  in  that  he  cannot,  as  in 
a  joint  Hindoo  family,  be  held  liable  in  person  or  property  for 
obligations  contracted  for  the  necessary  expenses  of  the  fomily ; 
nor  does  his  share  on  death  fall  into  the  common  stock,  subject  to 
distribution,  or  partition  among  the  surviving  members. 

The  application  of  the  term  co-parcener  or  parcener,  to  individuals 
composing  a  joint  Hindoo  fitmily  is  technically  incorrect,  inasmuch 
as  that  term  is  not  applied  in  English  law  to  any  other  joint 
owners,  but  only  to  those  who  have  become  entitled  as  co-heirsj 
Williams* 8  Real  Property y  7th  ed.  p.  96.  An  associated  member 
may  exist  by  birth  in  a  Hindoo  family  without  being  a  co-heir. 

Probably  the  term  ''joint*'  may  convey  the  idea  that  associated 
Hindoos  are  joint  tenants.  This  would  also  be  erroneous.  Ad- 
hering still  to  the  authority  of  Littleton^  we  observe  that,  at  p.  181 
a.,  sec.  280,  he  draws,  in  the  following  manner,  a  distinction  :  "  It  is 
to  be  understood  that  the  nature  of  joint  tenancy  is,  that  he  which 
surviveth  shall  have  only  the  entire  tenancy  according  to  such  estate 
as  he  hath,  if  the  jointure  be  continued,  ko.  As,  if  three  joint  ten- 
ants be  in  fee-simple,  and  the  one  hath  issue  and  dieth,yet  they  which 
survive  shall  have  the  whole  tenements,  and  the  issue  shall  have 
nothing ;  and  if  the  second  joint  tenant  hath  issue  and  die,  yet  the 
third  which  surviveth  shall  have  the  whole  tenements  to  him,  and 
to  his  heirs  for  ever ;  but  otherwise  it  is  of  parceners ;  for  if  three 
parceners  be,  and  before  any  partition  made,  the  one  hath  issue  and 
dieth,  that  which  to  him  belongeth  shall  descend  to  his  son,  and 
if  such  parcener  die  with  issue,  that  which  belongs  to  her  shall  de- 
scend to  her  co-heirs  so  as  they  shall  have  this  by  descent,  and 
not  by  survivor,  as  joint  tenants  shall  have,*'  <fea 

The  distinguishing  characteristics  of  joint  tenancy  are  unity 
of  possession,  unity  of  interest,  unity  of  title,  and  unity  of  the 
time  of  the  commencement  of  such  title.  Cases  may  arise  where 
all  these  unities  may  be  found  to  exist  in  respect  of  property 
held  by  an  associated  Hindoo  family,  but  ordinarily  they  do  not. 
An  only  son  of  a  Hindoo  has  an  interest  immediately  on  birth 
equal  to  that  of  his  father ;  but  as  unity  of  the  time  of  the  com- 
mencement of  the  title  does  not  co-exist,  one  of  the  elements  of 
joint  tenancy  is  wanting.  If  the  son  has  two  sons  born  to  him, 
tbey,  on  birth,  have  an  interest  in  their  father's  unascertained  share 
of  the  joint  property.  Here  there  is  not  only  an  absence  of  the 
unity  of  time  of  the  commencement  of  title,  but  also  a  difiference 
of  interest ;  consequently  it  is  clear  that  in  these  cases,  and  in  the 
generality  of  other  cases,  all  the  elements  necessary  to  constitute 
joint  tenancy  do  not  exist. 
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The  condition  of  a  joint  Hindoo  family  approaches  more  closely 
to  tenancy  in  common.  In  holdings  of  this  nature  unity  of 
possession  exists,  but  the  several  tenants  have  a  distinct  several 
title  to  their  shares.  In  the  case  supposed,  the  father,  his  son,  and 
his  two  grandsons  unitedly  possess  the  property ;  but  as  the  father  is 
entitled  to  one-half,  bis  don,  and  two  grandsons  to  the  other  half,  and 
each  of  these  only  to  one- third  of  that,  we  find  there  is  an  absence 
of  unity  of  interest ;  hence  in  these  several  points  the  condition  of 
a  Hindoo  family  resembles  tenancy  in  common  more  than  joint 
tenancy.  Moreover,  a  Hindoo  member  of  an  associated  family, 
like  the  English  tenant  in  common,  is,  as  to  his  own  undivided 
share,  in  the  position  of  the  owner  of  an  entire  and  separate  estate, 
and  is  at  liberty,  according  to  the  decision  we  have  already  cited,  to 
alienate  in  his  lifetime  his  unascertained  and  undivided  portion. 
Another  difference  between  joint  tenancy  and  tenants  in  common  in 
English  law  is,  that  survivorship  exists  in  the  former,  but  not  in  the 
latter.  In  this  respect  the  condition  of  an  associated  Hindoo  family 
resembles  that  of  joint  tenants  to  a  certain  extent  For  instance,  if 
A.,  B.,  and  C.  are  brothers,  and  none  of  them  have  sons,  on  the  death 
of  A.  and  B.,  the  survivor,  C,  would  take  the  whole  estate.  A.  and 
B.,*  however,  would  have  been  at  liberty  to  alienate  their  respec- 
tive shares  by  a  written  instrument,  to  take  effect  during  their  life- 
time, without  partition,  and  the  alienee  might  enforce  his  rights 
against  them.  We  may,  therefore,  conclude  that  the  condition  of 
an  associated  Hindoo  family  is  that  of  a  tenancy  in  common,  com- 
bined with  the  right  of  survivorship,  in  the  event  of  no  valid  dis- 
position having  been  made  by  a  deceased  tenant  during  his  lifetime. 

These  circumstances,  we  think,  are  not  to  be  lost  sight  of  in  dis- 
cussing the  question  whether  a  Hindoo,  living  in  association,  is 
competent  to  make  a  wil). 

Where  the  right  of  survivorship  exists,  we  are  of  opinion  that 
the  principles  which  regulate  survivorship  under  English  law  are 
applicable  to  survivorship  under  Hindoo  law.  The  question 
whether  a  joint  tenant  could  devise  his  portion  without  partition 
was  fully  discussed  in  Sivift  ex  dimis,  Neale  v.  lioherU,  3  Burr^ 
1488.  The  Court  unanimously  held  that  a  joint  tenant  can- 
not make  a  will  of  what  he  holds  in  jointure,  and  Lord  Mansfield 
said  that  a  will  would  be  void  both  at  common  law  and  upon  the 
statute.  If  it  could  operate  at  all  it  must  operate  as  a  eeverance 
of  the  jointure,  for  it  could  not  operate  otherwise  \  but  it  cannot 
operate  in  that  manner  because  a  severance  of  jointure  cannot  be 
effected  by  that  method.  Mr  Justice  Wiimot  observed.  This  man, 
who  only  held  in  jointure  at  the  time  when  he  made  his  will,  had 
not  a  devisable  estate  when  ho  made  the  devise.  Coke  upon 
Littleton  considers  the  subject  as   if  he  were  determining  the 

•  Specialties  or  deecls  are  not  recognised  in  the  Mof  ussil  Courts  of  India  as 
distinguishable  from  instruments  not  under  seal. 
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couflict  of  opinion  between  Mr  Justice  Strange,  the  Privy  Council, 
and  the  High  Court  of  Madraa.  Et  la  cavse  est,  pur  ceo  que 
nul  devise  poet  prender  effect  mes  apres  la  mort  le  dtvisor  et  per 
sa  mort  tout  la  terre  rnairUenant  devient  per  la  ley  a  son  compagnion 
&c  Here  both  their  claims  commence  at  one  instant,  and  altl  orgh 
an  instant  est  urmm  tndivisibUe  tempore  quod  nan  est  temjnts,  nee 
pars  temporiSy  ad  quod  tamen  partes  temports  connectuntur,  and 
that  instans  est  finis  unius  tewporis  et  principium  uterius.  Yet  in 
consideration  of  law  there  is  a  priority  of  time  in  an  instant,  as 
here  the  surrivor  is  preferred  before  the  devise,  for  Littleton  saith 
that  the  cause  is,  that  no  devise  can  take  effect  till  after  the  death 
of  the  devisor,  and  by  his  death  all  the  land  presently  c<>meth  by  the 
law  to  his  companion,  1  Go.  Lit  p.  285,  lib.  3,  sec.  287. 

Even  should  it  be  objected  that  the  principle  of  survivorship 
does  not  apply  to  an  associated  Hindoo  family,  since  the  survi- 
vor may  be  regarded  as  the  next  in  the  order  of  succession,  and 
therefore  takes  in  accordance  with  the  table  of  descent,  rather  than 
by  the  principle  of  survivorship,  we  are,  even  in  that  case,  dis- 
posed to  think  that  the  principle  reoognised  in  Neale  v.  Roberts^ 
and  by  Lord  Coke,  is  applicable. 

Under  English  law  a  joint  tenant  possesses  the  power  to  dispose 
in  his  lifetime  of  his  own  share  of  the  lands,  and  thereby  destroy 
the  joint  tenancy  ;  but  he  cannot  exercise  this  power  by  will. 

So  under  Hindoo  law  a  man  may,  during  his  lifetime,  alienate 
his  undivided  and  unascertained  share.  If  he  does,  the  alienee  may 
enforce  the  alienation.  On  his  death-bed,  he  may  make  a  gift.  But 
there  is  a  difference  between  his  power  over  property  while  living,  and 
the  power  to  exercise  control  over  it  when  he  ceases  to  exist.  The 
moment  the  breath  departs,  the  law  steps  in  and  says,  the  property 
shall  go  to  the  individuals  entitled  to  succeed,  in  order  that  they 
may  have  the  means  to  defray  the  expenses  of  the  ceremonies  they 
are  bound  to  perform  for  the  spiritual  benefit  of  their  relative. 
The  Hindoo  law  evidently  never  contemplated,  when  entailing  the 
necessity  of  these  ceremonies  on  the  survivors,  that  a  man  should 
have  the  power  of  depriving  them  of  the  fund  to  defray  the  cost, 
either  by  abstracting  property  by  way  of  gift  immediately  before 
his  death,  or  by  a  valid  disposition  to  take  effect  afterwards.  The 
restraints  on  alienation,  imposed  by  Hindoo  law,  were  evidently 
designed  to  check  improvidence,  with  the  view  that  families  might 
not  be  left  in  a  state  of  destitution,  or  heirs  deprived  of  the  means 
of  contributing  to  the  religious  welfare  of  their  ancestors.  What- 
ever tends  to  the  production  of  such  a  state  of  things  is  contrary 
to  the  spirit  of  the  law.  The  text  of  Narada,  quoted  by  Mr 
StrangCftit  page  47  of  his  Manual,  would  seem  to  render  it  obligatory 
on  the  conscience  of  the  son  to  give  effect  to  the  gifts  of  his  father. 
Gifts  of  what  description  1  Not  all  gifts  indiscriminately  ;  but 
merely  gifts  of  a  charitable  character  enuring  to  the  benefit  of  the 
soul.     These  would  appear  to  be  the  only  class  of  gifts  permitted, 
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and  the  allowance  of  gifts  of  this  class  is  consistent  with  the  re- 
ligious tendency  which  pervades  the  Hindoo  law.  It  is  not  the 
gift  which  deprives  the  successor  of  the  means  of  discharging  the 
burden  of  the  succession,  nor  a  gift  made  without  reference  to 
spiritual  benefit  that  is  permitted.  Should  such  a  gift  be  made 
through  the  medium  of  a  will,  we  cannot  conceive  on  what  prin- 
ciple, consistently  with  the  spirit  of  the  Hindoo  law,  the  successor 
is  bound  to  give  effect  to  it. 

The  subject  is  involved  in  difficulty,  and  as  it  probably  will 
be  remooted,  we  think  legislative  action  ought  to  be  taken  to  set 
the  question  at  rest. 

Madras  Regvlation  v.  of  1829,  provides  that  "wills  left  by 
Hindoos  within  the  territories  subject  to  the  (Government  shall 
have  no  legal  force  whatever,  except  so  far  as  their  contents  may 
be  in  conformity  with  the  provisions  of  the  Hindoo  law,  according 
to  the  authorities  prevalent  in  the  respective  provinces  under  the 
Presidency." 

Validity  op  nuncupative  will — No  transaction  bt  Hindoo 
LAW  BEQUiRES  TO  BE  IN  WRmNO. — A  Hindoo  may  make  a  nun- 
cupative will  of  property,  whether  moveable  or  immoveable,  Cr»it- 
avasammal  v.  Vijaayamrnalf  2  Mad.  H.  (7.  R,  37.  Gapaluchariyar, 
previous  to  his  death  directed,  in  the  presence  of  witneoes,  that 
bis  property  should  be  equally  divided  between  the  appellant,  the 
first  defendant,  and  the  second  defendant,  the  son  of  the  first. 
He  left  surviving  him  two  daughters.  The  plaintiff,  one  of  the 
daughters,  brought  the  suit  to  recover  half  of  his  property.  The 
district  munsiff  upheld  the  disposition  of  the  property,  and  decreed 
one-third  of  it  to  the  plaintiff.  The  civil  judge  modified  the 
decree  by  according  one-half  to  the  plaintiff,  because  he  thought 
the  transaction  amounted  to  a  will,  and  could  not  therefore  be 
enforced,  referring  to  Strange  8  Man,  §  175,  181-183. 

This  decree  was  appealed  from,  and  it  was  admitted  that  VaUi* 
arayagum  Pillai  v.  Fackche,  1  Mad,  H,  C,  R,  326,  established  the 
legality  of  a  Hindoo  will.  But  it  was  argued  that,  as  wills  were 
introduced  into  the  Hindoo  from  the  English  law,  the  testamen- 
tary disposition  was  governed  by  the  English  law,  and  therefore 
must  be  in  writing. 

IIollowayyJ,y  in  delivering  judgment,  observed:  The  question  was. 
Whether  the  civil  j  udge  was  right  in  treating  the  transaction  void,  and 
in  distributing  the  property  as  undisposed  of,  according  to  the  rules 
of  Hindoo  law  1  It  could  not  be  denied,  after  the  decision  above 
referred  to,  following  the  judgment  of  the  Privy  Council,  that  if 
Gapulachariyar  had,  in  fact,  made  a  testamentary  disposition,  it 
would  prevail  against  the  appellant,  his  daughter,  and  pro  tanto 
disinherit  her ;  but  it  was  argued  that  this  testamentary  disposi- 
tion should  be  regarded  as  it  would  be  in  England,  where,  by  the 
Statute  of  Wills,  it  would  be  void.  We  are  unable  to  assent  to  the 
argument  that,  because  a  doctrine  has  been  incorporated  into  the 
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Hindoo  law  from  a  foreign  oountrj,*  as  a  necessary  oonsequence  the 
whole  of  the  foreign  law  relating  to  the  suhject  must  he  imported 
with  it.  As  a  matter  of  fact,  we  know  that,  within  the  original 
jurisdiction  of  the  High  Court  of  Bomhay,  attestation  has  not 
been  held  indispensable,  Mnnchei'jee  Festenjee  v.  Narayan  Lvjcmon, 
referred  to  in  1  Mad.  H.  0,  R.  328.  Where  such  introductions 
take  place,  the  foreign  matter,  so  £ir  as  it  can  be  done,  must  be 
moulded  according  to  analogies  derivable  from  the  indigenous  law. 
There  is  no  transaction  of  Hindoo  law  which  absolutely  requires  a 
writing — contracts  of  every  description,  involving  both  temporal 
and  spiritual  consequences,  may  be  made  orally ;  and  it  would  be 
singular  if  we  were  to  attempt  to  rule  that  all  other  expressions  of 
will  are  Talid  when  delivered  by  word  of  mouth,  but  that  the 
expression  by  a  man  of  his  will  as  to  the  disposition  of  his  pro- 
perty after  his  decease  shall  be  wholly  invalid,  unless  reduced  to 
writing.  The  hidtory  of  the  law  of  other  countries  shows  that 
there  is  nothing  in  the  nature  of  the  transaction  to  render  writing 

indispensable In  England  the  history  of  wills  is  complicated 

by  the  distinction  between  real  and  personal  property.  The  very 
nature  of  tenures  after  the  Conquest  prevented  the  testamentary 
disposition  of  lands  in  England,  except  in  one  or  two  places  of 
custom,  Com.  Dig.  Gavelktrid.  That  the  Ecclesiastical  Chancellors 
defeated  the  law  is  matter  of  history ;  and  the  Statute  of  Uses, 
although  wholly  failing  to  accomplish  the  purpose  of  its  authors, 
effectually  rendered  lands  inalienable,  except  by  conveyance  iTiter 
vivos.  This  led  to  the  Stat.  31  ff.  yiii.  c  1 ,  which  legalised  the  disposi- 
tion by  will  or  testament  of  a  portion  of  the  testator's  lands.  The 
construction  put  upon  that  statute  was,  that  a  devise  under  it  must 
be  in  writing ;  but,  singularly  enough,  devises  by  custom  were  still 
made  until  the  passing  of  the  Stat,  of  Frauds,  Co.  Lit.  hy  Butler, 
u.  iii.  6.  Nuncupative  wills  of  personal  estate  were  valid  until 
the  1  Vic.  a  2Q.  The  Ronmn  law  made  no  distinction  between 
an  ordinary  testament  in  writing  and  a  nuncupative  one. 

The  rule  is  thus  correctly  stated  by  a  modem  work  of  autho- 
rity :  '^  Si  quia  autem  sine  scriptis  testamentum  ordinare  velit 
sufQcit  ut  coram  septem  testibus  eum  videutibus  voluntatem  suam 
palam  ut  exaudiri  ab  iis  possit  et  intelligi  declaret  quo  facto  nun- 
cupatum  hoc  testamentum  firmum  perfectum  que  est,*^  Warn- 
koenig  Just.  Jur.  Rom.  Priv.  §  553.t  Historically,  therefore,  as 
well  as  in  the  nature  of  things,  writing  is  not  essential  to  a  valid 

devise. It  is  clear   that  the  deceased  voluntarily,  in  the 

presence  of  three  witnesses,  apparently  summoned  by  himself, 
declared  the  manner  in  which  the  property,  of  which  he  had  an 

*  This  is  an  infelicitous  admission.  The  Court  was  not  justified  in  apply- 
ing the  doctrines  of  a  foreign  system  of  law  to  the  Hindoo  law — it  was  bound 
to  administer  the  principles  of  Hindoo  law  according  to  their  spirit. 

t  Inst.  Lib.  ii.,  Tit.  x.  14. 


Digitized  by  VjOOQIC 


158  HINDOO  LAW. 

unquestionable  right  to  dispose,  should  pass  after  his  death.  lu 
the  absence  of  any  enactment  requiring  a  will  to  be  executed  with 
particular  solemnities,  we  are  quite  unable  to  say  that  this  was  not 
an  effectual  devise. 

Childless  zemindar  may  alienate  by  deed  or  will  such  por- 
tion  OP  HI8  ESTATE  A3  WOULD  NOT  VEST  IN  HIS  WIFE  WITHOUT  HIS 

CONSENT. — By  the  Hindoo  law  a  zemindar  having  no  issue  is 
capable  of  alienatinj^  by  deed  or  will  a  portion  of  his  csta»e,  which, 
in  default  of  lineal  male  issue  and  intestacy,  would  not  vest  in  his 
wife  without  his  consent,*  Mulraz  Lackmia^  widow,  v.  CJialekany 
VenccUa  Uania  Jagganadha  Bow,  2  Moor^s  In,  Ap,  54. 

The  question  involved  in  this  case,  was  the  validity  by  the 
Hindoo  law  of  a  devise  made  in  confirmation  of  a  previous  gift  by 
a  man  having  no  lineal  male  heirs  in  prejudice  of  his  wife,  in  whom 
the  succession  vested  in  case  of  no  alienation  and  of  intestacy  ? 

Mr  Baron  Parke,  in  delivering  the  judgment  of  the  Judicial 
Committee  of  the  Privy  Council,  said  the  only  question  is,  whether 
the  late  Kajah  was  capable  of  alienating  the  property  in  question, 
it  being  part  of  his  zemindary  )  or  whether  his  wife,  the  appellant, 
was  entitled  by  the  Hindoo  law  to  the  whole  of  the  zemindary  for 
her  provision  %  The  Sudder  Court  examined  the  Hindoo  law  offi- 
cers on  that  point,  and  their  opinion  was  clearly  in  favour  of  the 
Rajah's  right  to  make  such  alienation.  That  Court  thought  the 
will  sufficiently  proved  in  the  former  suit,  and  upon  the  authority 
of  the  Hindoo  law  dismissed  the  appeal  Their  lordships  agree  in 
such  decision. 

Provision  in  partitiondeed  against  alienation. — H.,an  English- 
man, the  father  of  five  illegitimate  children  by  two  Madras  Hindoo 
women,  who  lived  together  in  coparcenery  as  Hindoos,  their  rights 
being  governed  by  that  law,  btqueathed  to  his  said  children  an 
estate  in  equal  shares.  A  suit  was  instituted  by  one  of  the  children 
against  his  brothers  for  partition  of  the  estate.  The  parties  entered 
into  a  deed  of  razeenamah,  by  which  the  shares  and  amounts  to  be 
paid  to  each  were  ascertained,  and  provision  made  against  aliena- 
tion by  sale,  mortgage,  lease,  or  security,  of  any  separate  share. 
Held  that  this  deed  did  not  affect  the  right  which  each  co-sharer 
had  to  alienate  by  will,  Myna  Boyee  v.  Ootaram,  8  Moore  s  In, 
Ap.  400. 

Testamentary  disposition  regulated  by  Hindoo  law — Direc- 
tion THAT  PROPERTY  SHALL  GO  IN  MALE  LINE — RiGHTS  OF  WIDOW  OF 
ONE  OF  HEIRd — DIVISION  OF  ACCUMULATIONS  DOES  NOT  CONSTITUTE  A 

DIVIDED  FAMILY. — Although  the  power  of  a  Hindoo  to  make  a  will 
is  recognised,  yet  the  extent  of  the  power  of  disposition  by  a  tes- 
tator is  to  be  regulated  by  the  Hindoo  law,  and  cannot  interfere 
with  a  widow's  right  to  succeed  to  her  husband^s  estate. 

*  Semble. — A  will  established  in  a  former  suit  cannot  be  impeached  in  a 
subsequent  suit  brought  by  the  same  parties,  ib. 
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A  Bengalee  Hindoo  bequeathed  all  bis  movaeble  and  immoveable 
property  to  his  family  idol,  and  directed  that  bis  (four)  sons, 
their  sons  or  grandsons  in  succession,  should  enjoy  ^<  the  surplus 
proceeds  only ;"  and  the  will  after  appointing  one  of  the  sons 
manager  to  the  estate  to  attend  to  the  festival  and  ceremonies 
of  the  idol,  and  maintain  the  family  also,  directed  whatever  might 
be  the  surplus,  after  deducting  the  whole  of  the  expenditure,  the 
same  should  be  added  to  the  corpus ;  and  in  the  event  of  a  dis- 
agreement between  the  sons  and  family,  directed  that  after  the 
expenses  attending  the  estate,  the  idol,  and  maintenance  of  the 
family,  whatever  net  produce  and  surplus  there  might  be,  should 
be  divided  annually  in  certain  proportions  among  the  members  of 
the  family.  At  the  date  of  the  will  the  family  were  joint  in  estate, 
food,  and  worship,  the  accumulations  of  the  will  were  divided  as 
direeted.  Held  first,  that  the  gift  to  the  idol  was  not  an  absolute 
gift,  but  was  to  be  construed  as  a  gift  to  the  testator's  four  sons 
and  their  ofispring,  in  the  male  line,  as  a  joint  family,  so  long  as 
the  family  remained  joint,  and  that  the  four  sons  were  entitled  to 
the  surplus  of  the  property  after  providing  for  the  performance  of 
the  ceremonies  and  festivsJs  of  the  idol,  and  the  provisions  in  the 
will  for  maintenance. 

2d,  That  the  division  of  the  accumulations  of  the  income 
amongst  the  members  of  the  family  did  not  constitute  them  a 
divided  family. 

One  of  the  sons  of  the  testator  died  leaving  three  sons,  one  of 
whom  also  died  without  issue,  leaving  a  widow.  Held  that  the 
direction  contained  in  the  will,  that  the  property  should  go  in  the 
male  line,  did  not  exclude  the  widow  of  the  grandson  of  the  testa- 
tor, and  that  the  widow  was  entitled  to  a  third  share  of  a  fourth 
part  of  the  property  and  accummulations,  without  prejudice  to  her 
rights  as  a  Hindoo  widow,  when  the  property  should  be  divided, 
Sonatun  Bymck  v.  SreemxiUy  Juggutsoondree  Dossee,  8  Moore  s  In, 
Ap.  m. 

Roles  for  oonstrootion  of  Hindoo's  wills. — In  the  case  of 
Sreemuttee  Soorjeenioney  JDossee  v.  Denobimdoo  Mullick,  6  Mow^b 
In,  Ap,  52Qy  the  following  rules  fur  construing  wills  of  Hindoos 
were  laid  down  by  the  Lords  of  the  Committee  of  the  P.  C.  In 
determining  the  construction  of  a  will,  what  we  must  look  to  is  the 
intention  of  the  testator.  The  Hindoo  law,  no  less  than  the  Eng- 
lish law,  points  to  the  intention  as  the  element  by  which  we  are 
to  be  guided  in  determining  the  effect  of  a  testamentary  dispo- 
sition, nor,  so  far  as  we  are  aware,  is  there  any  difference  between 
one  law  aud  the  other  as  to  the  materials  from  which  the  inten- 
tion  w  to  be  collected.  Primarily,  the  words  of  the  will  are  to  be 
cODs/Jered.  They  convey  the  intention  of  the  testator's  wishes, 
hut  the  meaning  to  be  attached  to  them  may  be  affected  by  sur- 
^  nd'ws:  circumstances,  among  which  U  the  law  of  the  country  in 
^W  h  the  will  is  made,  and  its  dispositions  are  to  be  carried  out. 
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If  that  law  has  attached  to  particular  words  a  particular  meaning, 
or  to  a  particular  disposition  a  particular  effect,  it  must  be  assumed 
that  the  testator  in  the  dispositions  he  has  made  had  regard  to 
that  meaning  or  to  that  effect,  uuless  the  language  of  the  will  or 
the  surrounding  circumstances  displace  that  assumption. 

ACCDMULATIONS  OP  JOINT  FAMILY — RiGBT  OP  WIFE  OF  CO-SHARER. 

— A  testator  by  his  will  made  an  absolute  gift  of  his  real  and  per- 
sonal estate  to  his  five  sons  (an  undivided  Hindoo  family)  in  equal 
shares,  and  in  a  subsequent  part  of  his  will,  in  the  event  of  any  of 
his  sops  dying  without  a  son  or  suu*s  son,  there  was  a  gift  over  to 
such  of  his  sons  or  son's  sons  as  should  be  alive.  After  the  death 
of  the  testator  the  sons  lived  together,  and  no  partition  of  the 
estate  was  made,  the  surplus  income  and  increment  being  kept 
with  the  common  stock.  Upon  the  death  of  one  of  the  sons 
without  leaving  male  issue,  his  widow,  who  was  entitled  to  a 
life-interest  in  her  husband's  estate^  claimed  her  husband's  share 
of  the  accumulations  of  income,  and  the  increment  thereon. 
Held  that  in  the  absence  of  any  direction  of  the  testator  that  his 
sons  should  continue  a  joint  family,*  such  intention  could  not  be 
imported  into  the  will,  and  that  ttie  testator's  intention  was  that 
his  sons  should  enjoy  during  their  lives  their  interest  in  the  re- 
spective shares  of  the  property,  and  therefore,  that  although  the 
deceased  co- sharer's  share  went  over  to  the  survivors,  the  widow 
of  the  deceased  was  entitled  to  one-fifth  of  the  surplus  income 
which  had  accumulated  since  the  testator's  death  and  during  her 
husband's  lifetime,  and  the  increment  arising  from  such  accumu- 
lations. 

Testamentary  power  in  North-Western  Provinces. — By  the 
Hindoo  law,  as  administered  in  the  North-West  Provinces,  a 
Hindoo  has  power  to  make  a  testamentary  diEposition  in  the 
nature  of  a  will. 

A  disputed  will  made  by  a  Hindoo  disposing  of  self-acquired 
estate  amongst  his  family  established. 

It  is  perfectly  competent  by  the  Hindoo  law,  as  at  present  pre- 
vailing, for  a  Hindoo  to  make  a  will.  Mulraz  Lachmia  v.  Chcde- 
kary  VenccUa  Mama  Jiigganadha  Eau,  2  Moored s  In.  Ap,  54 ; 
Mavlravze  Vfmcata  Vardtah  v.  Mulranze  Sachmta,  1  Mad,  Dec 
438  ;  Mad.  Reg.  xxv.  of  1802. 

The  foundation  of  the  testamentary  restriction  rests  upon  the 
Hindoo  law  of  an  undivided  family :  kinsmen,  and  co-parceners 
having  a  right  which  cannot  be  divested  without  their  consent, 
The  Mitac.  ch.  i.  s.  i.  §  30. 

Where  the  Mitacsliara  governs,  a  father  cannot  by  will  exclude 
his  son. 

In  Bengal  a  Hindoo  may  leave  by  will,  or  bestow  by  deed  or 

*  We  think  it  is  immaterial  what  were  the  testator's  intentions.  The  ques- 
tion is  one  of  fact — did  the  sons  live  in  union  ? 
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gift,  his  posseisionB  whether  inherited  or  acquired,  2  Stra,  H,  L, 
438 ;  MuUick  v.  MuUick,  1  Knapp,  P.  C.  C.  245  ;  I  Mori.  Dig. 
tiL  WUlj  pp.  ^^2^  616.  The  only  restrictioD,  aooordiDg  to  Cole- 
broolcey  2  Stra.  H.  L.  435,  436,  is,  if  the  testator  has  sods. 

CONBTRUCTION — DeYIBB     OF    8ELP-A0QUIKBD     PBOPERTT    BY    WAT 
OF  REBIAINDEB,  OB  EXEOUTOBT  DEVISE — InOOME — ^AOOUMULATION 

Hindoo  widow — Rights  of  maintenance. — There  is  nothing  in 
the  general  principles  of  Hindoo  law,  or  public  convenience^  to 
prevent  a  Hindoo  testator  from  devising  self-acquired  property,  by 
way  of  remainder,  or  executory  devise,  upon  an  event  which  is  to 
happen  on  the  close  of  a  life  in  being. 

A  Hindoo  testator,  in  the  Presidency  of  Bengal,  by  the  Orst 
clause  of  his  will  mentioning  his  five  sons,  one  of  whom  since  died, 
and  whose  share  of  the  property  is  now  in  dispute,  gave  them  in 
effect  all  his  property  in  such  a  way,  as,  if  there  were  no  more  in 
hia  will,  would  make  them  absolute  owners  of  it.  But  in  a  sub- 
sequent dause  (eleven)  the  testator  says,  *'  But  should,  peradven- 
ture,  any  among  my  said  five  sons  die,  not  leaving  any  sons  from  his 
loins,  nor  any  son's  son,  in  that  event  neither  his  widow  nor  his 
daughter,  nor  his  daughter's  son,  nor  any  of  them,  will  get  any 
shares  out  of  the  share  that  he  has  obtained  of  the  immoveables 
and  moveables  of  my  said  estate.  In  that  event  of  my  said  pro- 
perty, such  of  my  sons  and  my  son's  sons  as  shall  then  be  alive, 
they  will  receive  that  wealth  according  to  their  respective  shares. 
If  any  one  acts  repugnant  to  this  it  is  inadmissible.  However,  if 
any  sonless  son  shall  leave  a  widow,  in  that  event  she  will  only 
receive  CJompany's  rupees  10,000  for  her  food  and  raiment."  The 
&mily  remained  joint.  Surroopchunder,  one  of  the  sons,  died  after 
the  testator's  death  without  issue  male,  but  leaving  a  widow,  his  heir- 
ess-at-law.  It  was  held  by  the  Judicial  Committee  of  the  P.  C.  that 
by  the  words  "  not  leaving  any  sons  from  his  loins,  nor  any  son's  son," 
the  testator  meant,  not  an  indefinite  failure  of  male  issue,  but  a  fJEiilure 
of  male  issue  of  any  one  of  his  sons  at  the  time  ofthe  death  of  that  son. 
Lord  J.  Knight  Bruce  said,  in  giving  judgment,  this  happened 
in  the  case  of  Surroopchunder,  who  died  without  leaving  male 
i»ue,  living  at  the  time.  Accordingly  an  event  has  happened 
which  the  testator  pointed  out.  The  testamentary  power  of 
Hindoos  over  their  property  has  long  been  recognised,  and  is  com- 
pletely established.  Is  there,  then,  anything  against  public  con- 
venience, anything  generally  mischievous,  or  anything  against  the 
general  principles  of  Hindoo  law,  in  allowing  a  testator  to  give  pro- 
perty, whether  by  way  of  remainder,  or  by  ^ay  of  executory  bequest, 
(to  borrow  terms  from  the  law  of  £!ugland)  upon  an  event  which  is 
to  happen,  if  at  all,  immediately  on  the  close  of  a  life  in  being?  Their 
lordships  think  that  there  is  not ;  that  there  would  be  great  general 
inconvenience  and  public  mischief  in  denying  such  a  power,  and 
tieir  lordships,  therefore,  being  of  opinion  that,  according  to  the 
^inie  meaning  of  this  will,  the  property  was  given  over,  upon  an 
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event  which  waa  to  take  place,  if  at  all,  immediately  on  the  oloee 
of  a  life  in  being  at  the  time  when  the  will  was  made,  and  seeing 
that  that  event  has  happened,  consider  that  the  testator,  in  making 
this  provision,  did  not  infringe,  or  exceed  the  powers  given  him  by 
the  Hindoo  law,  and  that  the  clause  effectually  gives  the  corpus 
of  the  property  to  the  surviving  sons  immediately  on  the  death  of 
that  son  who  died  without  leaving  male  issue.  Held,  that  upon 
the  death  of  Surroopchunder  without  male  issue,  his  interest  in 
the  capital  of  the  estate  determined,  and  that  the  appellant  became 
entitled,  as  his  widow,  heiress,  and  representative,  to  a  fifth  part  of 
the  accumulations  which  arose  from  the  testator's  estate,  from  the 
time  of  his  death  to  the  death  of  his  son  Surroopchunder,  the 
part  to  which  she  is  so  entitled,  to  be  held  by  her  as  a  Hindoo  widow, 
in  the  manner  prescribed  by  Hindoo  law,  and  that  she  was  also 
entitled  absolutely  in  her  own  right  to  the  interest  and  accumula- 
tions which  had  since  Surroopchunder's  death  arisen  from  such  fifth 
part  of  the  accumulations.  By  the  decree  S.'s  widow  was  declared 
entitled  to  rupees  10,000,  given  by  the  will,  with  the  benefit  of 
a  residence  in  the  family  dwelling-house,  and  participation  in  the 
means  of  worship.  The  question  as  to  the  amount  of  her  mainte- 
nance as  a  Hindoo  widow  was  left  open  by  the  Judicial  Committee, 
as  that  point  could  be  raised  on  further  directions  after  taking  the 
accounts.  Sreemuity  Soorjeemoney  Dossee  v.  Denobundoo  MuUicky 
9  Moore's  In,  Ap,  123. 

Ancestral  property — Adoption. — A  will  by  a  Hindoo  without 
male  issue,  kinsman,  or  co-parceners,  after  providing  for  the  main- 
tenance of  his  widow,  daughter,  and  female  relations,  devised  ances- 
tral and  other  real  and  personal  estate  to  trustees  upon  certiun 
charitable  trusts.  The  will  was  impeached  on  the  ground  that  the 
testator  had  authorised  his  widow,  if  the  child  of  which  she  was 
pregnant  happened  to  be  a  daughter,  to  appoint  a  son,  such  act 
rendering  him  incompetent  to  exercise  a  testamentary  power,  and 
that  the  testator,  being  a  Hindoo,  had  no  power  by  law  of  devising 
ancestral  estate  by  will.  Held,  that  although  in  the  absence  ck 
male  issue  of  the  deceased,  there  was  a  strong  presumption,  arising 
from  religious  considerations,  in  favour  of  a  delegation  by  the 
deceased  to  his  widow  of  authority  to  adopt  a  son  for  him,  yet 
that  the  evidence  entirely  failed  to  prove  that  fact. 

And  that,  by  the  Hindoo  law  prevailing  in  Madras,  a  Hindoo  in 
possession  without  issue  male,  kinsman,  or  co-parcener,  had  power 
to  make  a  will  disposing  of  ancestral  as  well  as  acquired  estate, 
Nagalvidvmet  Ummal  v.  Gopoo  Nadaraja  Chetiy,  6  Moor^$  In,  Ap, 
309. 

The  principal  question  in  this  suit  was.  Whether  the  appellant's 
deceased  husband,  a  Hindoo  native  of  Madras,  who  was  without 
male  issue,  kinsman,  or  co-parcener,  was  competent  by  the  Hindoo 
Jaw  in  force  in  Madras  to  make  a  will  disposing  of  ancestral  pro- 
perty?   Two « other  questions  were  also  raised  as  to  te6tamentary 
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mental  capacity  of  the  deceased,  and  whether  he  had  authorised 
his  wife  to  adopt  a  son  in  the  event  of  the  child  of  which  she  was 
pregnant  turning  out  to  be  a  female  i 

And  the  incidental  one,  supposing  the  deceased  gave  his  wife 
▼erbal  instructions  to  adopt  a  son  in  the  event  of  his  having  a 
daughter,  would  her  compliance  with  these  instructions  operate  to 
invalidate  the  will  in  which  no  mention  is  made  of  adoption  )  and 
the  pundit  answered  this  question  thus :  '*  If  the  testator  had  reallj 
given  his  wife  verbal  instructions  to  adopt  a  son  in  the  event  of 
her  not  bearing  male  issue,  her  compliance  with  these  instructions 
would  of  course  invalidate  the  will,  according  to  the  Hindoe  law, 
it  being  incompetent  for  the  testator,  who  authorised  the  adoption 
of  a  son,  to  alienate  the  whole  of  his  estate,  and  thereby  injure  the 
means  of  maintenance  of  his  would-be  heir." 

The  point  was  not  decided  ;  as  the  question  turned  upon  whether 
the  authority  had  in  fact  been  given,  and  which  the  evidence 
negatived. 

Another  point  raised  was,  that  the  will  was  illegal,  because  the 
widow  is  the  party  to  whom  the  law  gives  the  estate. 

In  Ramtoonoo  Mullick  v.  Eungopwid  MvUick,  1  Mori,  Dig,  p. 
39,  No,  3,  it  was  held  that  a  Hindoo  might  and  could  dispose  by 
will  of  all  his  property,  moveable  and  immoveable,  and  as  well  an- 
cestral as  otherwise ;  and  this  decision  was  affirmed  on  appeal  to 
the  Privy  Council,  1  Knapp's  P,  G.  245.  The  Right  Honourable 
T,  Pemherton  Leigh^  in  delivering  the  judgment  6f  the  Committee 
of  the  Privy  Council,  said  it  must  be  allowed  that  in  the  ancient 
Hindoo  law,  as  it  was  understood  through  the  whole  of  Hindostan, 
testamentaiy  instruments  in  the  sense  affixed  by  English  lawyers 
to  that  expression  were  unknown  ;  and  it  is  stated  by  a  writer 
of  authority,  Svr  Thomae  Strange,  that  the  Hindoo  language  has  no 
term  to  express  what  we  mean  by  a  will.  But  it  dues  not  neces- 
sarily follow,  that,  what  in  effect,  though  not  in  form,  are  testament- 
ary instruments,  which  are  only  to  come  into  operation  and  affect 
property  after  the  death  of  the  maker  of  the  instrument,  was 
equally  unknown.  However  this  may  be,  the  strictness  of  the 
ancient  law  has  long  since  been  relaxed,  and  throughout  Bengal 
a  man,  who  is  the  absolute  owner  of  property,  may  now  dispose  of 
it  by  will  as  he  pleases,  whether  it  be  ancestral  or  not.  This  point 
was  resolved  several  years  ago  by  the  concurrence  of  all  the  judi- 
cial authorities  in  Calcutta  as  well  of  the  Supreme  as  of  the  Sudder 
Court.  No  doubt  the  law  of  Madras  differs  in  some  respects,  and 
among  others  with  respect  to  wills,  from  that  of  Bengal.  But  even 
in  Mi^ras  it  is  settled  that  a  will  of  property,  not  ancestral,  may 
be  good ;  a  decision  to  this  effect  has  been  recognised  and  acted 
npon  by  the  Judicial  Committee,  and,  indeed^  the  law  to  that  ex- 
tent is  not  disputed  in  this  case. 

If,  then,  the  will  does  not  affect  ancestral  property,  it  must  be, 
not  beeatue  an  owner  of  property  by  the  Madras  law  cannot  make 
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ft  wiU,  bat  beoaiue  by  some  peculiarity  of  ancestral  property  it  is 
withdrawn  from  the  testamentary  power. 

It  has  been  very  ingeniously  argued,  that  in  all  oases  where  a 
man  is  able  to  dispose  of  his  property  by  act  inter  vivos,  he  may 
do  so  by  will,  but  he  cannot  do  so  when  he  has  a  son,  because  the 
son  immediately  on  his  birth  becomes  co-parcener  with  the  £ather  ; 
that  the  objection  to  bequeathing  ancestral  property  is  founded  on 
the  Hindoo  notion  of  an  undiyided  family,  but  that  when  there  are 
no  males  in  the  family  the  liberty  of  bequeathing  is  unlimited.  It 
is  not  necessary  for  their  lordships  to  lay  down  so  broad  a  pro- 
position. They  think  it  safer  to  confine  themselves  to  the 
particular  case  before  them.  Under  the  circumstances  of  the  tes- 
tator's family ;  without  male  relatives  when  he  made  his  wiU,  and 
codicil,  and  having  regard  to  the  instruments  themselves,  the  pun- 
dits, to  whom  this  case  was  referred  by  the  Court,  have  declared  their 
opinion  that  these  instruments  are  sufficient  to  dispose  of  anoestral 
.estate.  That  opinion  has  been  affirmed  by  two  judges  successively, 
who  appear  to  have  examined  the  subject  very  carefully,  and  these 
judgments  were  affirmed  by  the  Judicial  Committee.  * 

By  will,  construction  of  Hindoos*  will  "  prom  obneration  to 
generation" — Descendants — Rule  against  perpetuity. — A  be- 
quest of  ten  rupees  a  month  was  followed  by  a  direction ;  "  in  this 
manner  continue  to  pay  in  the  legatee's  name  so  long  as  he  shall 
be  alive ;  after  his  death  continue  to  [lay  the  same  to  his  descend- 
ants from  generation  to  generation.'*  Held,  that  the  legatee  took 
only  a  life-interest  under  the  bequest. 

That  the  words,  ^'  from  generation  to  generation*'  were  synony- 
mous with  "absolutely"  and  **  for  ever"  in  an  English  instrument ; 
that  the  descendants  in  existence  at  the  time  of  the  death  of  the  tenant 
for  life  took  absolutely  as  a  class.  Descendants  of  A.  in  a  Hin- 
doo's will  would  include  children  and  grandchildren  living  at  his 
decease,  but  does  not  include  A.*s  brother  or  widow. 

There  is  no  rule  of  Hindoo  law  imposing  any  restriction  in  point 
of  time  on  the  operation  of  a  bequest  creating  a  series  of  successive 
life-interests  in  each  generation  of  a  legatee's  descendants. 

But  semhU.  The  grounds  of  the  rule  against  perpetuities  are  ap- 
plicable to  the  property  of  Hindoos,  and  the  Court  will  be  very  re- 
luctant to  construe  a  Hindoo  will  so  as  to  tie  up  property  for  an 
indefinite  period,  Arumugam  MudaXiy,  Ammi  Ammal^  1  Mad-,  H,  C. 
R.  400. 

The  plantiff  and  his  wife  sought  to  recover  a  certain  sum,  arrears 
of  a  monthly  sum,  bequeathed  by  the  testator  to  M.  Shanmuga 
Mudaliyar,  deceased,  and  his  descendants,  from  the  defendant,  as  sole 
surviving  executrix,  with  probate  of  the  will  of  Manali  Lutchmana 
Mudali,  deceased.  The  bequest  was  in  the  following  words,  *^  Con- 
tinue to  pay  ten  rupees  per  month  to  Shanmuga  Mudaliyar,  the  son 
of  T.  Lutchu  Ammal.  .  .  .  Pay  at  the  rate  of  five  rupees  a  month 
to  Gopala  Krishna  Mudaliyar.  .  .  .  Then,  in  this  manner  continue 
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to  pay  respectively  in  the  names  of  the  aforementioned  persons  so 
long  as  they  shall  be  alive,  after  their  deaths  continue  to  pay  the 
same  to  their  descendants  from  generation  to  generation." 

It  was  contended  for  the  plaintiff  that  Shanmuga  took  ab- 
solutely, or  that  if  he  took  a  life  interest,  then  his  descendants 
took  absolutely,  so  that  on  his  death  the  plaintiff  Sundaram, 
aud  the  defendant  Manikka,  became  entitled  in  equal  shares  to  a 
corpus,  capable  of  producing  ten  rupees  a  month.  The  testator 
never  intended  that  his  brother  Balakistna,  or  other  collaterals, 
should  take.  Descendants  in  a  Hindoo  will,  cannot  mean  the  col- 
laterals. So  his  intention  would  be  defeated,  if  Shanmuga's  widow 
took  in  preference  to  his  daughter  and  granddaughter.  The  widow 
cannot  be  considered  a  descendant.  By  English  law,  Shanmuga 
would  take  absolutely,  but  that  law  does  not  apply. 

Scotland^  C.  J,  The  proper  rule  of  construction  by  which  we 
must  be  guided  is,  we  think,  correctly  laid  down  in  SreemvUy 
Soorjeemoney  Dossee  v.  Denohiwdoo  MuUich^  6  Moore's  In,  Ap.  5, 150, 
and  acted  upon  in  Sonatun  By  sack  v.  SreemtUty  Juggutsundree 
Bosseey  8  tb,  66,  85.  It  would  be  improper  and  very  unsafe  in  con- 
struing Hindoo  wills  to  follow  the  decisions  of  the  English  courts, 
upon  the  construction  of  English  wills,  which  are  founded  upon  the 
peculiar  effect  ascribed  to  technical  words,  and  to  terms  ordinarily 
used  by  conveyancers  with  reference  to  the  real  property  law  of 
England. 

The  language  of  the  bequest  in  an  English  will  would  probably, 
be  held  to  give  an  absolute  interest  to  Shanmuga ;  but  the  English 
authorities  bearing  upon  such  a  construction  depend  upon  the 
peculiarities  of  the  English  law  of  property,  and  upon  distinctions 
between  real  and  personal  property,  which  are  altogether  unknown 
to  Hindoo  law.  Aiid  the  effect  of  adopting  as  a  rule  of  construction, 
that  a  bequest  by  a  Hindoo  to  A.  and  his  descendants,  or  children, 
or  issue,  must  operate  to  vest  an  absolute  estate  in  the  first  taker, 
would  be,  very  frequently,  to  defeat  the  real  intention  of  the  Hindoo 
testator. 

The  Chief  Justice  continued,  ''In  the  present  case  we  do  not  doubt 
that  the  testator's  intention  would  be  defeated  if  Shanmuga*s 
lm>ther,  Balakistna,  were  held  entitled  to  take ;  and  this  would  be 
the  result  of  applying  such  nile  of  construction  here  if  he  was  un- 
divided, and  if  the  law  as  to  succession  between  undivided  brothers 
extends  to  property  separately  acquired  by  gift  or  will,  as  to  which 
we  desire  to  express  no  opinion ;  but  we  may  refer  to  the  case  of 
Bewun  Fersad  v.  Musiumat  Badha  Beeby,  4  Moor^a  In.  Ap.  174,  as 
throwing  some  light  upon  the  point  So,  again,  we  think  the  inten- 
tion of  the  testator  would  be  defeated  by  holding  that  Valli  Am4|^, 
the  widow  of  Shanmuga,  was  entitled  to  take  in  preference  to  his 
daughter  and  granddaughter.  In  using  the  term  '  descendants,' 
neither  the  brother,  nor  the  widow  could,  we  think,  have  been  in- 
tended ;  and  giving  effect,  as  we  must  do,  to  the  words  of  the  be- 
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quest,  in  terms  limitiug  Shanmuga's  eDJnjment  of  the  legacy  to 
the  period  of  his  life,  we  come  to  the  conolusioii  that  the  testator's 
intentions  will  best  be  effectuated  by  holding  that  Shunmuga  took 
only  a  life  interest." 

Who  arb  descendants,  and  what  estate  thet  take. — We  hare 
next  to  consider  who  became  entitled  to  take  ''  as  his  descendants," 
and  what  estate  or  interest  they  took.  The  words  of  the  bequest  are, 
'<  Continue  to  pay  the  same  to  their  descendants  from  generation  to 
generation."  Now  the  term  descendants,  if  it  stood  alone  would,  we 
think,  describe  the  class  of  persons  to  be  benefited,  and  would  include 
both  children  and  grandchildren  living  at  Shanmuga's  death,  who 
would  take  absolutely.  But  the  question  arises  as  to  the  efifect  to  be 
given  to  the  additional  words  '^  from  generation  to  generation."  If 
these  words  are  to  be  construed  as  creating  a  series  of  successive  life 
interests  in  each  generation  of  descendants,  there  is  no  existing  rule 
of  Hindoo  law  that  we  are  aware  of,  which  imposes  any  restriction 
in  point  of  time  upon  the  operation  of  such  a  bequest,  and  the 
fund  must  be  held  to  be  inalienable  for  all  time.  Such  a  result  has, 
from  an  early  date,  been  resolutely  resisted  by  the  English  courts 
on  the  grounds  of  general  utility  and  public  convenience,  upon  which 
grounds  the  doctrine  against  perpetuity  resta  The  same  grounds 
appear  in  reason  equally  applicable  to  the  property  of  Hindoos,  nor 
are  they  opposed  to  any  of  the  principles  of  Hindoo  law  or  usage ; 
and  the  Court  would  be  very  reluctant  at  the  present  day  iu  dealing 
with  Hindoo  dispositions  of  property  by  will  to  adopt  a  rule  of 
construction  which  would  have  the  effect  of  tying  up  property  to 
a  very  large  amount  for  an  indefinite  period.  Can  we  then,  in  the 
present  case,  say  that  the  use  of  the  words  ^'  from  generation  to 
generation  "  clearly  imports  an  intention  on  the  part  of  the  testator 
so  to  tie  up  his  property  f  In  the  next  clause  of  the  will  he  uses 
the  same  words  when  disposing  of  the  Mirasi  share  in  a  village. 
There  he  directs  the  first  taker  Manela  Rama  Mudaliyar  to  be 
put  into  possession,  and  to  have  a  deed  given  to  him,  expressing 
that  the  same  should  be  held  and  enjoyed  by  him,  his  sons,  and 
grandsons,  from  generation  to  generation.  Tki  reasonable  con- 
struction of  this  clause  seems  to  be  that  the  teaiator  intended  to 
pass  the  whole  interest  to  Manela  Rama ;  and  if  so,  we  see  no 
reason  for  giving  a  different  coustruotion  to  the  same  words  in  the 
clause  in  question.  On  the  contrary,  considering  what  the  bequest 
is,  namely  ten  rupees  per  month ;  and  how,  in  the  course  of  a  few 
generations,  the  number  of  descendants  would  probably  be  multi- 
plied, there  is,  as  regards  this  bequest,  one  more  reason  for  holding 
that  the  testator's  intention  was  that  the  descendants,  at  the  time  of 
thesdeath  of  the  tenant  for  life,  should  take  absolutely  as  a  class. 
The  words,  ^'  from  generation  to  generation,"  cannot  be  called 
technical  words;  they  are  not  unfrequently  uised  in  common  with 
words  of  a  like  kind,  such  as  "  while  the  sun  and  moon  endure  :*' — 
iu   Hindoo    written    instruments,  and   by  themselves,   when  so 
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used,  they  do  not,  in  their  ordinary  signification,  import  more  than 
''absolutely'' and  "for  ever."  In  confirmation  of  this  view  the 
learned  Chief  Justice  referred  to  a  minute  of  Sir  Thomas  Manro, 
and  adds,  in  conclusion,  "  In  this  general  sense,  we  think  the  testa- 
tor used  the  expression  in  his  will,  and  that  he  thereby  meant  to  pass 
all  the  interest  in  the  property  from  himself  to  the  objects  of  his 
bounty,  and  had  no  reference  to  the  creation  of  a  perpetual  series 
of  limited  estates  or  interests  for  life  in  successive  generations/' 
This  conclusion  derives  some  additional  support,  we  think,  from 
the  &ct  that  the  testator  has  made  no  provision  for  the  case  of 
the  failure  of  descendants.  The  female  plaintiff,  Sandarum,  and 
the  female  defendant,  Manikka  Ammal,  are  entitled  in  equal  shares 
to  an  amount  sufficient  to  produce  the  monthly  sum  of  10  rupees. 
Tbstakektart  powbb  in  Madras  dyes  ancestral  self- acquired 
PROPERTY. — In  VaUinayagam  PUlai  v.  Pachchcy  1  Mad,  H.  C,  R. 
326,  it  was  held  that  the  Hindoo  law  in  Madras  allows  the  aliena- 
tion of  property  by  will,  whether  ancestral  or  self-acquired ;  that 
the  testamentary  power  of  a  Hindoo  in  Madras  is  co-extensive  with 
his  independent  right  of  alienation  inter  vivos;  and  sembU,  that  a 
Hindoo*s  will  would  not  be  invalidated  merely  by  its  omission 
to  make  provision  for  a  widow. 

This  case  was  a  special  appeal  from  the  decision  of  the  Principal 
Sudr.  Ameen,  of  Tinnevelle,  in  A.  S.  Nos.  498, 499  of  1861,  revers- 
ing upon  appeal  the  decision  of  the  District  Munsiff,  and  the  ques- 
tion was,  whether  or  not  a  certain  instrument  in  writing,  executed 
by  Sri  Yaikundam  Pillai,  deceased,  in  &vour  of  the  plaintiff  (the 
special  appellant)  has  a  valid  operation  as  a  will.  It  appeared  the 
plaintiff  was  the  maternal  grand-nephew  of  the  testator,  Sri  Yaikun- 
dam, was  living  with  him  at  his  death,  and  upon  his  death  entered 
upon  the  possession  and  enjoyment  of  the  property  bequeathed  by 
the  will,  until  dispossessed  by  the  first  and  second  defendants. 
The  testator  died  without  issue,  leaving  a  widow,  (the  first  de- 
fendant,^  his  only  other  relative  him  surviving.  The  will  expressly 
providea  for  the  maintenance  of  the  testator's  widow. 

The  case  was  fully  argued  before  the  High  Court,  and  the  autho- 
rities cited,  and  the  following  judgment,  was  in  substance  delivered 
by  the  Chief  Justice. 

In  Nagalutchmee  Ummal  v.  Goop^  Nadaraja  Chetti,  6  Moor^s 
In.  Ap.  309,  the  testator  was  possessed  of  both  ancestral  and  self- 
acquired  property.     He  left  a  daughter,  but  no  son  him  surviving. 
The  appellant  (his  widow)  being  pregnant,  afterwards  gave  birth  to 
a  second  daughter.    He  maintained  a  grandmother  and  aunta    By 
his  will  he  provided  proportionately  for  the  maintenance  of  his 
widow  and  daughters,  and  other  female  relations,  and  made  bequests 
to  charitable  purposes.     The  plaintiff  (appellant)  claimed,  as  heir, 
on  the  ground  that  the  deceased  could  not  dispose  of  the  property 
by  wilL     The  civil  judge  took  the  opinion  of  the  pundits  of  the 
Sudder  Court,  who  declared  that  the  will  was  "  valid  under  the  Hin- 
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doo  law,"  and  be  accordioglj  decided  in  favour  of  the  will.  The 
Sadder  Court  affirmed  this  deoisiou,  observing  that  they  had  re- 
ferred to  all  the  authorities  cited  by  the  appellant,  and  found  that 
although  the  opinions  regarding  wills  of  Hindoos  were,  generally, 
conflicting,  yet  that  the  majority  were  against  the  appellant,  and 
after  referring  to  Bamtoonoo  MvUick  v.  Ramgopavl  Mtdlick,  ( 1  Mori. 
Dig.  39  ;)  Macn,  Cons.  U.  L.  340 ;  1  Knappe,  P.  C.  245  ;  anU  p. 
162,  and  to  the  opinion  given  by  the  law-offioers  of  the  Court,  they 
further  observe  that  the  argument  of  the  appellant,  that  the  will 
was  not  cognisable  under  Regulation  v.  of  1 829,  could  not  be  sus- 
tained. After  an  unsuccesful  attempt  to  obtain  a  review  of  the 
judgment,  the  case  came  before  the  Privy  Council,  and  was  fully 
argued  ;  all  the  authorities  and  decisions  having  been  cited  on  both 
sides,  and  the  distinction  taken  between  ancestral  and  self-acquired 
property.  In  th^ir  considered  judgment  the  Judicial  Committee 
remark  that  the  strictness  of  the  ancient  Hindoo  law  had  long  since 
been  relaxed,  and  after  pointing  out  the  difference  in  the  law  of 
Bengal  and  that  of  Madras,  with  reference  to  testamentary  power, 
they  uphold  the  decision  of  the  S udder  Court,  No.  3  of  1824,  and 
that  of  the  Judicial  Committee  upon  appeal  in  1838,  (in  Mvlraz 
Lachmia  v.  C.  Vencata  Mama  Jagganadha  Row,  2  Moore's  In.  Ap. 
54.)  that  in  Madras  a  will  of  property  not  ancestral  might  be  good, 
and  affirmed  the  decree,  expressing  however  no  opinion  upon  tbe 
general  question  as  to  whether  the  testamentary  power  of  Hindoos 
was  co-extend ve  with  the  right  of  alienation  irUer  vivos. 

We  have,  then,  the  decisions  of  the  highest  Court  of  Appeal, 
establir»hing  in  affirmance  of  the  decrees  of  the  Sudr.  Court,  that 
the  Hindoo  law  of  Madras  does  admit  of  the  testamentary  dispo- 
sition of  property,  both  ancestral  and  self-acquired.  The  last 
decision  is  directly  applicable  to  the  circumstances  of  this  cose, 
and  confirmed  as  well  as  governed  in  our  opinion  by  its  authority, 
we  are  clearly  brought  to  the  conclusion  that  the  will  in  question 
is  valid.  It  is  not  necessary  for  us  here  to  consider  and  lay  down 
any  general  rule  as  to  how  far  or  under  what  other  circumstances 
the  law  gives  to  a  Hindoo  the  power  of  disposal  by  will.  But  we 
may  observe  that,  now  that  tbe  legal  right  to  make  a  will  is 
settled,  there  seems  nothing  in  principle  or  reason  opposed  to  the 
exercise  of  the  power  being  allowed  co-extensively  (as  stated  in 
some  of  the  cases,  and  forcibly  urged  in  Nagalutchmee  Ummal  v. 
Goopoo  Nadaraja  Chetty)  with  the  independent  right  of  gift  or  other 
disposal  by  act,  irder  vivos,  which,  by  law  or  established  usage  or  cus- 
toiTi,  having  the  force  of  law,  a  Hindoo  now  possesses  in  Madras. 
To  this  extent  tbe  power  of  disposition  can  reasonably  be  considered 
to  be  in  conformity  with  the  respective  proprietary  rights  of  the 
possessor  of  property,  and  of  heirs  and  co-parceners  as  provided 
and  secured  by  the  provisions  of  the  Hindoo  law. 

The  late  case  of  Sonatum  Bysack  v.  Sreemutty  Juggutsoondree 
Dossefy  8  Moore's  In.  Ap.  Q^y  was  relied  upon  by  the  respondent 
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as  a  decision  of  tho  Judicial  Committee  opposed  to  the  authority  of 
Ncufalutckmee  Ommal  v.  Goopoo  Nudaraja  C/iitti/,  because  the  right 
there  claimed  by  the  son's  widow  as  heir  was  upheld.  But  we 
think  the  effect  of  the  decision  is  quite  otherwise.  It  expressly 
recognises  and  confirms  the  legal  right  to  make  a  will,  (the  extent 
of  the  power  of  disposition  being  regulated  by  the  Hindoo  law,) 
and  gives  effect  to  the  intention  of  the  testator  so  &r  as  it  was  to 
be  ascertained  from  the  terms  of  the  will.  In  the  judgment  it  is 
distinctly  stated  as  the  ground  of  the  decision  as  to  the  widow's 
right,  that  the  will  was  silent  upon  the  disposition  of  the  property, 
in  the  event  of  the  death  of  a  son  leaving  no  male  issue,  and  there- 
fore the  son's  share  was  descendible  to  the  heir,  to  whom  it  would 
go  in  the  absence  of  any  provision  made  by  the  will.  On  behalf 
of  the  respondent,  we  were  pressed  with  a  very  late  special  appeal 
case.  No.  447  of  18G1,  in  which  the  Sudr.  Court  came  to  a  decision 
directly  contrary  to  their  former  judgment,  and  the  decision  of  the 
judicial  committee  in  Nagalutchmee  Ummal  v.  Goopoo  Nadaraja 
CkiUy.  The  only  report  of  the  case  is  a  manuscript  note  in  Sloan's 
Jitdicial  and  Revenue  Code,  p.  443,  and  the  sole  ground  of  the  de- 
cision seems  to  have  been  the  retraction  by  the  pundits  of  their 
former  opinion,  upon  being  pointed  out  the  difference  l>etweeu 
alienation  in  the  party's  lifetime  and  disposition  by  will.  It  is 
hardly  to  be  supposed  that  the  pundits  were  not  fully  aware  of 
this  distinctiou  so  often  before  referred  to,  when  they  gave  their 
first  opinion,  and  therefore  difficult  to  see  any  safe  ground  for 
relying  so  authoritatively  and  entirely  as  the  Court  stems  to  have 
done  on  their  altered  opinion.  Great  confusion  and  uncertainty 
in  the  law  we  fear  would  be  the  result  if  the  mere  expression  of  a 
change  in  opinion  by  the  native  law  officers  of  the  Court  were  a 
sufficient  ground  for  departing  from  the  deliberate  judgment  of  a 
last  court  of  appeal  We  are  unable  to  regard  the  case  as  a 
satisfactory  one,  and  are  of  opinion  that  no  effect  can  properly 
be  given  to  the  decision  as  an  authority  against  the  validity  of 
the  will  in  the  present  case.  It  is  not  necessary  to  observe  on 
the  other  not  satisfactorily  reported  decisions  referred  to ;  but 
as  to  the  cases  at  pages  67  and  147  of  the  Sudr.  decisions  of 
1862,  we  may  say  that  the  remarks,  so  far  as  we  can  gather,  seem 
to  be  based  upon  there  being  no  provision  made  in  the  particular 
wills  for  the  testators'  widow&  And  as  to  this  we  would  observe 
that  it  is  unnecessary  in  this  case  to  express,  and  we  must  not  be 
supposed  to  have  expressed  an  opinion  that  a  will,  otherwise  valid, 
would  be  rendered  invalid  by  the  omission  of  such  a  provision. 

"In  accordance,  then,  with  what  we  consider  upon  the  cases  and 
authority  of  the  highest  judicial  decisions  to  be  now  the  law,  our 
judgment  is  that  the  will  in  this  case  is  valid,  and  that  con- 
sequently the  decree  of  the  Principal  Sudr.  Ameen  must  be  re- 
versed.'* 

Testator   having  sons— Immoveable  ancestral  estate. — A 
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Hindoo,  having  eons  living,  may  dispose  of  immoveable  ancestral 
estate  by  will  without  their  consent,  Doe  de  Juggomohun  Roy  v. 
SreemuUy  Neemoo  Dossee,  21  Jan.  1831,  Mori.  Dig.  tit.  Will,  § 
10,  p.  645. 

There  was  a  diiference  of  opinion  upon  the  bench  in  this  case, 
and  the  question  was  referred  to  the  judges  of  the  S.  D,A.  by  letter, 
addressed  to  them  by  the  judges  of  the  Supreme  Court.  The  judges 
of  the  S,  D.  A.  sent  in  reply  a  letter  in  which  they  stated  their 
opinion  that  a  Hindoo  of  Bengal,  who  has  sons,  can  sell,  give,  or 
pledge,  without  their  consent,  immoveable  ancestral  property,  and 
that,  without  the  consent  of  the  sons,  he  can  by  will  prevent,  alter, 
or  affect  their  succession  to  such  property.  The  case  was  accord- 
ingly decided  in  conformity  with  this  opinion. 

MmoR,  WILL  BY, — A  will  made  by  a  Hindoo  during  his  minority 
was  declared  to  be  void,  Hurrosoondry  Dossee  v.  Cossenavih  Bytack, 
1814 ;  Ma4m,  Cons.  H.L.W',  MorL  Dig,  tit.  Will,  U. 

As  to  a  will  by  a  minor,  see  7  Mooris  In.  Ap.  193,  196. 

In  confirmation  of  the  restrictions  on  alienation  Sir  Thomas 
Strange,  1  JI.  L.  18,  refers  to  the  form  prescribed  for  a  Hindoo  ^ant, 
which  reserves  what  may  be  necessary  for  the  subsistence  of  the 
gi-anter's  family,  besides  his  dwelling-house,  Katyayana,  2  Dig. 
133;  Zib.5. 

The  prohibition  forbids  the  gift,*  or  other  alienation  of  the 
whole  of  the  estate,  (immoveable,)  because  it  is  the  means  of  sup- 
porting the  family,  and  does  not  affect  the  alienation  of  a  small 
part  not  incompatible  with  its  support,  Jim.  Vahana,  ch.  ii.  22-24  ; 
Narada,  2  Dig.  97,  113,  141 ;  Vrihaspati,  ib.  98 ;  Katyayana^  ib. 
105,  133;  Dacsha,  ib.  110;  Misra,  ib.  Ill;  Beng,  B.  1816,  p. 
666 ;  2  Stra.  H.  L.;  5  Coleb.  In  like  manner,  if  there  be  no  land 
or  other  permanent  property,  but  only  jewels,  or  similar  valuables, 
he  is  not  authorised  to  expend  the  whole ;  for  the  reason  holds 
equally.  But  the  declaration  of  a  power  over  moveable  supposes 
the  existence  of  both  sorts  of  property :  it  should  be  so  understood, 
Srikrishna,  Jim.  Vahana,  ch.  xi.  s.  26,  note. 

CONOURBENOB    OF    SONS    DURINO    MINORITY    18    DISPENSED. — The 

concurrence  of  the  sons  in  the  alienation  by  the  father  of  laud  as 
required  by  the  Mitacshara  is  dispensed  with  when  they  happen 
to  be  minors  at  the  time,  and  the  necessity  for  the  alienation  was 
some  distress  of  the  family,  or  pious  work  to  be  accomplished, 
MHac.  ch.  i.  s.  i.  28,  29 ;  1  Stra.  H.  L.  20 ;  which  the  other 
members  of  the  family  are  equally  concerned  should  not  be  de- 
layed, Mitac.  ib.  28,  29. 

Of  moveables,  if  descended,  such  as  precious  pearls,  ornaments, 
clothes,  or  other  like  effects,  any  alienation  to  the  prejudice  of 
heirs  should  be,  if  not  for  their  immediate*  benefit,  at  least  of  a 

*  Transfer  of  land  may  be  by  sale  as  well  as  gift,  Jagannatha,  8  Dig.  432. 
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consistent  nature.  They  are  allowed  to  belong  to  the  father,  but 
it  is  under  the  special  proTisions  of  the  law ;  they  are  his,  and  he 
has  independent  power  over  them,  if  such  it  can  be  called,  seeing 
that  he  can  dispose  of  them  only  for  imperious  acts  of  duty,  and 
purposes  warranted  by  texts  of  law,  1  Stt-a.  H,  L.  20 ;  Mitac,  ch.  i. 
8.  1,  27.  Whilst  the  disposal  of  the  land,  whencesoever  derived, 
must  be  in  general  subject  to  their  control,  thus  in  effect  leaving 
him  unqualified  dominion  only  over  personalty  acquired,  1  Stra, 
jy.  Z/.  20 ;  2  t6.  8,  12,  17  ;  Coleh.  and  Suthl;  Jim.  Vahana,  ch. 
ii.  §  31,  and  note;  Tajnavalchya,  2  Dig.  113;  2  Stra,  U,  L,  6, 
14,  442. 

In  Bengal  this  power  is  less  restricted  ;  the  concurrence  of  the 
sons  being  required  only  in  the  instance  of  ancestral  immoveable 
property,  Jim.  Vahana,  ch.  ii.  27,  et  seg,;  1  Stra.  H.  L.  21,  citing 
Prunath  Das  v.  Caleshunder,  Beng.  R,  1805,  p.  51 ;  but  see 
Boioannyclium  BuTihoojca  v.  The  Heirs  of  Rarnkarvt  Bunhoojca,  ib. 
1816,  p.  564.  But  should  he  in  violation  of  the  restriction  alien 
the  whole  uf  his  property,  without  such  an  occurrence  the  act  is 
valid  under  an  axiom  that  prevails  there,  fustnm  est  quod  fieri 
non  potuitf  a  doctrine  not  to  be  found  in  the  Benares  school  in  the 
Mitac.,  thj^  Smriti  Chandrika,  or  in  the  Madharvya.  The  Smriti 
Chandrika  maintaining  that  what  has  been  unduly  given  must  be 
considered  as  not  given,  and  that  the  restoration  of  property  held 
under  a  prohibited  gift  should  be  enforced  by  the  ruling  power,  1 
Stra.  H.  L.2i;  2  ib.  432,  440 ;  Mohun  Sal  Khan  v.  Eanee  Siron- 
minnee,  Beng.  R.  1812,  p.  352.  Sir  Thos.  Strange,  1 II,  L.  24,  says, 
^  £ven  in  Bengal,  inconsistent  as  it  may  seem,  if  a  Hindoo  father 
propose  to  make  a  partition  of  heritage  in  his  lifetime,  he  can  by 
this  means  divide  his  property  only  among  his  sons.  And  accord- 
ing to  certain  prescribed  rules,  said  not  to  have  been  hitherto 
weakened  by  any  express  decision,"  Jim.  Vahana^  ch.  ii.  50,  74, 
76,  83  ;  1  Stra.  H.  L.  18,  194 ;  3  Dt^^.  4 ;  2  Stra.  H.  L.  437,  vid. 
tarn,  Coleh  remarks  on  Eschanchund  Rai  v.  Same,  (the  Nvddea 
case,)  Beng.  R.  ante,  1805,  p.  3.  Whereas,  if  he  proceed  by  way 
of  gift,  embracing  as  this  does,  distinct  from  partition,  every 
species  of  conveyance  and  charge  under  the  construction  put  upon 
it,  that  it  is  valid,  however  improper,  and  that,  though  the  giver 
may  be  culpable,  the  title  of  the  receiver  is  good,  whoever  he  may 
be,  and  under  whatever  circumstances  it  may  be  created,  it  being 
always  understood  that  the  giver  was  the  owner  of  the  property, 
under  no  personal  disqualification  or  disability.  Such  being 
the  reasoning,  the  father  of  a  family  then  is  thus  at  liberty  to  dis- 
appoint any  expectation,  however  reasonably  entertained  by  either, 
alienating  his  property  from  it  altogether,  or  by  substituting 
amongst  its  members  by  this  mode  a  distribution  wholly  different 
from  the  one  prescribed  by  the  law  so  as  to  have  led  to  the 
observation  that  the  Hindoo  legislators  might  have  saved  them- 
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selves  tbe  trouble  of  providiog  rules  to  regulate  a  father's  distri- 
bution if  the  whole  may  be  evaded  by  the  very  easy  expedient  of 
oalling  it  a  gift  instead  of  a  partition,  1  Stra,  H,  L,  25. 

Incapacity  to  alienate  arising  from  personal  CAUSBa — The 
Hindoo  law  provides,  that  to  be  capable  of  alienating  property, 
the  alienor  must  not  only  be  sui  juris,  with  reference  to  idiotcy, 
lunacy,  infancy,  or  minority,  imbecility  resulting  from  age  or  dis- 
ease, and  duress  and  degradation.  He  must  also  have  a  clear  per- 
ception of  what  he  is  about  He  must  not  be  under  the  influence 
of  drink,  or  of  any  overruling  passion,  of  mistake,  or  imposition,  1 
Stra,  H.  L,  23 ;  Menu,  ck,  viii.  §  163  ;  Narada,  2  Dig,  181,  187, 
193;  Yajnavalcht/a,  ib,  193;  Catyayana  and  Vrikaspati,  ib.  197; 
Bhowannychum  Bunhoojca  v.  Heirs  of  Ramkaunt  Bunkooojca, 
Beng.  R.  1816,  p.  564. 

Private  or  separate  property. — Property  acquired  by  a  single 
man,  not  shared  by  co-parceners,  may  be  enjoyed  and  disposed  of 
by  him  without  those  restrictions  upon  alienation  which  apply  to 
the  head  of  the  family,  remoter  heirs  not  being  with  regard  to  it, 
objects  of  legal  care.  He  may  alienate  it  without  the  concurrence 
of  any  one,  1  Stra,  H  L,  25.  Only,  even  with  reference  to  one 
thus  isolated,  what  he  does  not  dispose  of  in  his  lifetime  must  be 
left  to  descend  in  a  course  of  inheritance,  the  right  of  aliening, 
with  very  little  exception,  being  confined  to  acts  to  take  effect  in 
tbe  life  of  the  grantor. 

But  if  the  property  is  ancestral,  it  can  make  very  little  differ- 
ence whether  the  owner  be  single  or  married,  since  in  neither  case 
can  he  dispose  of  it  without  consent  of  the  heir,  who  in  the  case 
supposed  may  be  his  father,  mother,  brother,  nephew,  or  other 
remote  relations,  1  Stra.  H,  L,  2Q, 

But  that  learned  author  adds,  ''In  support  of  these  positions 
but  little  indeed  is  to  be  gleaned  from  any  authority  accessible  to 
the  English  reader ;  the  reason  of  which  may  be  that  the  Hindoo, 
reprobating  as  they  do  a  single  state,  their  law  is  to  a  great  mea- 
sure silent  as  to  its  rights,  ib. 
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Definition,  or  explanation  of  stridhana,  or  woman's  pbo- 
PBRTT. — It  must  not  be  supposed  that,  because  the  property  ot 
males  has  hitherto  chiefly  occupied  our  atteDtion,  women  are  not 
objects  of  the  care  and  protection  of  the  Hindoo  law.  The  property 
of  women  is  equally  a  subject  of  its  consideration. 

Derivation. — This  species  of  property  is  termed  stridhana,  or 
stridhun.  The  word  is  derived  from  m,  female,  and  dkana,  wealth. 
It  does  not  necessarily  mean  money,  it  may  consist  of  anything 
else  of  value,  as  of  land,  (or  formerly  slaves),  or  jewels,  or  other 
ornaments.  It  is  chiefly  with  reference  to  wives  or  widows  that 
the  law  concerning  it  comes  in  question,  few  women  among  the 
Hindoos  from  the  time  that  they  are  marriageable  remaining 
single.  But  as  we  have  partially  discussed  the  subject  in  this 
work  under  other  heads,  we  refer  the  reader  to  them ;  see  Index, 
title  "  Stridhana."  We  may  here,  however,  observe  that,  according 
to  the  Mitacshara,  whatever  a  woman  may  have  acquired,  whether 
by  way  of  inheritance,  purchase,  partition,  seizure,  or  finding,  is 
denominated  woman's  property ;  but  it  does  not  constitute  her 
peculium^  1  Macn.  Prtns.  U,  L,  38,     Sqq  post^  p.  176. 

Stridhana  not  governed  by  ordinary  rules  of  inheritance. 
— This  description  of  property  is  not  governed  by  the  ordinary 
rules  of  inheritance.  It  is  peculiar  and  distinct,  and  the  succes- 
sion to  it  varies  according  to  circumstances.  It  varies  according 
to  the  condition  of  the  woman,  and  the  means  by  which  she  be- 
came possessed  of  the  property.  Menu  defines  woman's  peeulium 
thus  :  **  What  was  given  before  the  nuptial  fire,  what  was  given  at 
the  bridal  procession,  what  was  given  in  token  of  love,  and  what 
was  received  from  a  mother,  a  brother,  or  a  father,  are  considered 
as  the  sixfold  property  of  a  married  woman,"  §  365. 

What  oonstitittes. — To  constitute  stridhana,  it  must  have  been 
the  gift  not  of  a  stranger,  but  of  a  husband  or  some  of  the  owner's 
near  relations,  1  Stra,  H,  L,  26  ;  2  ih.  19  ;  CoUh,  If  derived  from 
a  stranger,  or  earned  by  herself,  it  seems  that  it  vests  in  the  husband, 
if  she  have  one»  and  is  at  his  disposal,  1  Stra,  H,  L,  26.  Stridhana 
of  a  married  woman  is  hers,  except  in  Bengal  in  the  case  of  land 
given  to  her  by  her  husband,  of  which  the  dominion  remains  with 
him.  The  husband  may  use  his  wife's  stridhana  in  any  exigency 
for  which  he  has  not  otherwise  the  means  of  providing  without 
being  accountable  for  what  he  has  so  applied,  1  Stra.  H,  L,  27 ; 
viz.,  general  want  during  a  famine,  any  dbtress  preventing  perform- 
ance of  religious  duty,  sickness,  imprisonment,  and  even  the  dis- 
tress of  a  son,  Jim.  Vahana^  ch.  iv.  s.  i.  §  24 ;  Mitac.  cb.  ii.  a  xiL 
§  31,  et  seq,;  Daya  Krama  Sangraha,  ch.  ii.  s.  ii.  §  33,  34; 
Devala  and  Fajnavalchya,  3  Dig.  578  ;  2  Stra.  32  ;  59  Coleb.  It 
is  not,  however,  liable  to  be  seized  in  execution  for  a  debt  of  a 
husband,  though,  had  he  been  arrested,  he  might  have  applied  the 
ornament  on  her  neck  to  his  discharge,  having  no  other  means  of 
obtaining  his  liberation.     It  seems  that  any  gross  abuse  of  her 
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{uroperty  by  herself  will  be  controlled  while  UDgle  by  her  father, 
while  married  by  her  hoaband,  and  by  her  guardians  after  his 
death,  under  the  control,  however,  of  the  judicial  power,  Narada, 
2  Big.  384 ;  Katyayana,  3  ib.  576,  626.  In  the  Bombay  reporU 
there  are  numerous  instances  where  the  Courts  refused  to  exact 
security  from  her  against  misapplication,  or  to  restrict  her  in  the 
enjoyment  or  disposal  of  what  she  has,  1  Strcu  H,  L,  2S^  note. 

DiFFBBBNT  DESORiPTioNS  OF.  — There  is  a  difference  of  opinion  as 
to  the  number  of  descriptions  of  women's  property,  1  Macn.  Frins, 
H.  L.  38.  Some  authors  confine  the  number  to  eight,  some  to 
six,  some  to  five,  some  to  three. 

SOHOOLS  OOYBRNED  BT  THE  MITAOSHARA. — NaTUBE  OF  THE  SEPA- 
RATE PBOPEBTT  OF  WOMEN. — The  author  of  the  Mitac.  cites  Yajna- 
valchya  in  describing  the  nature  of  the  separate  property  of  women, 
viz. : — '^  What  has  been  given  to  a  woman  by  the  father,  the  mother, 
the  husband,  or  a  brother,  or  received  by  her  at  the  nuptial  fire, 
or  presented  to  her  on  her  husband's  marriage  with  another  wife, 
as  also  any  other  (separate  acquisition)  is  denominated  a  woman's 
property,"  Mitac.  ch.  ii.  s.  xl  §  1 ;  JinL  Vahafuif  ch.  iv.  s.  i.  §  13. 

That  which  was  given  by  the  fother,  by  the  mother,  by  the  hus- 
band, or  by  a  brother,  and  that  which  was  presented  ^to  the  bride) 
by  her  maternal  undes,  and  the  rest,  (as  paternal  uncuies,  maternal 
aunts,  &o.,)  at  the  time  of  the  wedding  before  the  nuptial  fire,  and 
a  gift  on  a  second  marriage,  or  gratuity  on  account  of  supersession, 
*'  to  a  woman  whose  husband  marries  a  second  wife,  let  him  give 
an  equal  sum  as  a  compensation  for  supersession,"  and  also  pro- 
pel ty  which  may  have  been  acquired  by  inheritance,*  purchieMe, 
partition,  seizure,  or  findings  are  denominated  by  Menu  and  the 
rest,  woman's  property,  Mitac.  ch.  ii.  s.  xi.  §  2 ;  1  Mori.  Dig.  311, 
335. 

Woman's  property  is  not  a  technical  expression,  Mitac  ch.  ii. 
s.  xi.  §  3 ;  see  Jim.  Vahanaj  ch.  iv. 

What  is  given  to  women  at  the  time  of  their  marriage,  near  the 
nuptial  fire,  is  celebrated  by  the  wise  as  woman's  property  bestowed 
before  the  nuptial  fire.  That  again,  which  a  woman  receives  while 
she  is  conducted  from  her  father's  house  to  her  husband's  dwelling 
is  instanced  as  the  property  of  a  woman  under  the  name  of  gift  in 
the  bridal  procession.  Whatever  has  been  given  to  her  through 
affection  by  her  mother-in-law,  or  by  her  fother-in-law,  or  has  been 
offered  to  her  as  a  token  of  respect,  is  denominated  an  affectionate 
present.  That  which  is  received  by  a  married  woman,  or  by  a 
maiden  in  the  house  of  her  husband  or  of  her  fiather,  from  her 
brother,  or  from  her  parents,  is  termed  a  kind  gift,  Mitac.  ch.  ii. 
s.  xi.  §  5. 

Ttiat  which  has  been  given  to  her  by  her  kindred,  as  well  as  her 

♦  See  SengcumalaUa^nmalf  appellant,  v.  Valayiuia  Mudali,  respondent,  2 
Mad.Jur.  202,  pott  176. 
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fee,  or  gratuity,  or  anything  bestowed  after  marriage,  Yajnawdckya^ 
ii.  145  ;  what  is  given  to  a  damsel  by  her  kindred,  by  the  relations 
of  her  mother  or  those  of  her  father,  the  gratuity,  for  the  receipt  of 
which  a  girl  is  given  in  marriage ;  what  is  bestowed  or  given  after 
marriage  or  subsequently  to  the  nuptials,  ifitocch.  ii.  s.  zi  §  6. 

Gifts  bubsbqubnt. — It  is  said  by  Katyayana^  What  has  been 
received  by  a  woman  from  the  &mily  of  her  husband  at  a  time 
posterior  to  her  marriage  is  called  a  gift  subsequent,  and  so  is  that 
similarly  received  from  the  family  of  her  father.  It  is  celebrated 
as  woman's  property,  MUac.  ch.  ii.  s.  xi.  §  7. 

Property  devolving  by  inhbbitance. — It  would  appear  from 
the  whole  of  the  chapter  in  the  Smriti  Chandrika^  in  which  the 
different  kinds  of  stridhafia  are  defined,  that  property  devolving  on  a 
woman  by  inheritance  is  not  classed  as  stridhana.  (See  Introduc- 
tion xi.)  According  to  the  Mitac,,  however,  property  acquired  by 
inheritance  ranks  as  stridhana.  This  doctrine  is  questioned,  see  2 
Mad.  H,  C.  R,  402 ;  in  which  the  court  observes  that  property 
devolving  on  a  woman  by  inheritance  is  not  stridhana,  and  does 
not  follow  the  law  of  succession  peculiar  to  properties  of  that 
description. 

Right  of  husband  to  succeed  to  wife's  property  depends  ok 

NATURE  OF  WIFB's  TITLE,  VIZ.,  WHETHER  8TRIDHANUX,  OR  PECULIAR 

PROPERTY. — Property  inherited  by  a  woman  is  not  her  stridh^am 
— dictum  of  Mitacshara,  contrary  to  all  other  schools,  and  not  sup- 
ported by  the  Smriti  Chandrika. 

£ven  although  the  property  inherited  by  a  woman  was  her 
mother's  stridhannm,  once  it  has  devolved,  its  further  devolution 
is  governed  by  the  ordinary  rules  of  inheritance. 

Husband  can  only  be  heir  to  his  wife  if  the  property  be  strictly 
her  peculiar  property,  SengamalaUammaly  special- appellant^  (fourth 
defendant,)  Valayuda  Mudali,  special  respondent^  (plaintiff.)  2 
Mad,  Jur.  202. 

This  was  a  special  appeal  against  the  decree  of  the  Principal 
Sadr  Amin's  Court  of  Combaconum  in  Regular  Appeal,  No.  507  of 
1865,  reversing  the  decree  of  the  Court  of  the  District  Munsiff  of 
Mannargudy  in  Original  Suit,  No.  15  of  1863. 

The  judgment  of  the  Court  was  delivered  by  Sir  Adam  Bit- 
Ueston, 

The  plaintiff  claims  the  land  mentioned  in  the  plaint  as  pur- 
chaser from  the  first  defendant  in  July  1862. 

The  first  defendant  admits  the  sale,  and  alleges  that  the  land  in 
dispute  devolved  upon  him  from  his  wife,  Comalattamraab,  to 
whom  it  belonged.  Both  the  plaintiff  and  the  first  defendant  al- 
leged that  Comalattammah  and  her  sister,  (the  fourth  defendant,) 
upon  the  death  of  their  mother,  divided  the  property  of  the  de- 
ceased ;  and  that  the  land  in  dispute  fell  to  the  share  of  Comalat- 
tammah. 

The  second  defendant  alleges  that  the  land  in  dispute  belonged 
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to  Eanagatammah,  who  died  five  years  ago,  and  descended  to  her 
daughter,  Seogamalattammab,  under  whom  he,  (second  defendant,) 
rents  the  land. 

The  third  defendant  disclaims  all  interest  in  the  matter,  and 
tbe  fourth  defendant,  (Sengamalattammab,)  concurs  in  the  state- 
ment made  by  tbe  second  defendant,  alleging  also  that  her  sister 
Coraalattammah  died  in  the  lifetime  of  their  motber. 

The  District  Munsiff  disbelieved  the  alleged  division  between  the 
the  two  sisters,  and  held  that,  as  they  were  undivided,  tbe  sur- 
viving sister,  Sengamalattammab  succeeded  to  tbe  whole  property 
left  by  tbe  mother,  whether  tbe  other  sister  Comalattammah  pre- 
deceased her  motber  or  not.  Accordingly  he  dismissed  the  plain- 
tiflTs  suit.  Upon  appeal,  the  Principal  Sadr  Amin  reversed  this 
decree.  He  was  of  opinion  that  if  Comalattammah  succeeded  to 
the  mother's  estate  jointly  with  her  sister  her  share  would,  on  her 
death,  devolve  on  her  husband  in  preference  to  her  sister ;  and  he 
therefore  directed  two  issues  to  the  lower  Court : — 1st,  Did  Coma- 
lattammah, or  her  motber,  first  die?  2d,  Whether  plaintiff  is  en- 
titled to  recover  tbe  land  and  mesne  profits  claimed  ? 

Tbe^e  issues  were  found  in  favour  of  tbe  plaintiff;  and  tbe  Prin- 
cipal Sadr  Amin  gave  judgment  accordingly. 

Upon  special  appeal  the  argument  was  that,  upon  the  facts 
found,  tbe  first  defendant  was  not  entitled  as  heir  to  his  wife,  and 
consequently  could  convey  no  title  to  the  plaintiff;  and  the  ques- 
tion is,  Whether  upon  the  death  of  one  of  two  daughters  who  suc- 
ceeded jointly  to  the  stridbanam  of  their  motber,  (for  it  must  be 
taken  that  this  was  the  mother's  stridbanam,)  tbe  husband  of  the 
deceased  is  entitled  to  her  share  in  preference  to  tbe  surviving 
sister,  no  division  having  taken  place  between  tbe  sisters  ? 

The  right  of  tbe  husband  to  succeed  to  his  diseased  wife's  pro- 
perty depends,  amongst  other  things,  upon  tbe  nature  of  tbe  title 
which  bis  wife  had  in  the  property,  viz.,  whether  it  was  her  strid- 
banam 1  whether  it  came  under  tbe  class  of  woman's  peculiar  pro- 
perty? 

In  tbe  pr^ent  case,  the  property  came  to  tbe  deceased  wife  by 

inheritance  from  her  mother ;  and  tbough,  according  to  tbe  Mitao 

sharaj  property  acquired  by  inheritance  is  classed  as  stridbanam, 

this  is  contrary  to  all  tbe  authorities  in  tbe  other  schools  of  Hindoo 

law,  and  is  not  supported  by  the  Smriti  ClumdrUca.     It  has  also 

been  questioned  in  tbe  judgment  of  this  Court,  in  special  appeal  8L 

of  1865,  2  Mad,  H.  G.  R.  p.  402,  in  which,  following  the  Bengal 

authorities,  the  Court  held  that  property  inherited  by  a  motber 

from  her  son  was  not  stridbanam,  and  that  she  took  in  it  only  a 

life  interest  without  power  of  alienation.     On  this  point  we  find 

in  Krithnasawmy  Iyer's  translation  (cb.  xi.  sec.  iii.  par.  8)  of  tbe 

Smriti  Chandrikay  this  passage,  "  Whatever  tbe  motber  takes,  she 

takes  for  herself  like  tbe  stridbanam  called  Adhyagni  and  the  like, 

and  not  for  the  benefit  of  both  herself  and  her  husband."     The 

M 
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Adhjagni  is  that  which  is  given  to  a  woman  at  the  time  of  her 
marriage,  near  the  nuptial  fire,  and  descends,  according  to  the 
author  of  Smriti  Cliandrika,  to  daughters,  the  unmarried  and  un- 
provided having  the  preference,  and  on  failure  of  daughters,  to 
their  issue,  the  female  issue  however  taking  before  the  male. 

This  instance  suggests  the  explanation,  that  though  in  the  Mitac- 
shara  property  acquired  by  inheritance  is  in  general  terms  classed 
with  the  other  descriptions  of  woman's  separate  property,  no  more 
is  meant  than  that  some  property  acquired  by  woman  by  inherit- 
ance will  follow  the  rule  of  descent  applicable  to  stridhanam, 
though  not  falling  strictly  under  any  of  the  descriptions  of  such 
property.  But  in  the  passage  above  cited,  the  author  of  the 
Smriti  Chandrika  is  dealing  only  with  the  question  whether  in  de- 
fault of  the  daughter's  son,  parents  inherit  jointly  or  separately,  and 
in  what  order ;  and  it  is  in  reply  to  an  opinion  of  Camboo  that 
"  no  order  need  be  stated,  for  whatever  is  taken  by  either  of  the 
two  parents  out  of  the  common  property  is  for  the  benefit  of  both," 
that  he  likens  what  the  mother  takes  to  the  stridhana  called  Ad- 
hyagni.  He  concludes  that  the  father  takes  before  the  mother — 
another  point  in  which  this  special  authority  of  Southern  India 
is  found  at  variance  with  the  Mitacsharaj  but  in  agreement  with 
the  Bengal  school. 

In  the  case  already  mentioned  at  2  Mad.  H.  C.  B.  p.  405,  the 
Court  suggests  that,  probably,  property  inherited  from  a  mother 
would  be  rightly  classed  as  shridhanam,  and  certainly,  if  the  shrid- 
hanam  of  the  mother  descending  to  the  daughter  loses  by  that  de- 
scent its  character  of  stridhanam,  it  is  difficult  to  suppose  any 
other  case  in  which  property  acquired  by  inheritance  could  be  held 
to  be  stridhanam.  Nevertheless,  even  in  this  case  the  Bengal  au- 
thorities are  clearly  against  it.  Mr  Macnaghten  in  his  Prim,  of  U, 
L.  (p.  38  of  the  Madras  edition  of  1865,)  says  expressly,  that  '^  strid- 
hanam which  has  once  devolved  according  to  the  law  of  succession 
which  governs  the  descent  of  this  peculiar  species  of  property, 
ceases  to  be  ranked  as  such,  and  is  ever  afterwards  governed  by  the 
ordinary  rules  of  inheritance;  for  instance,  property  given  to  a 
woman  on  her  marriage  is  stridhanam  and  passes  to  her  daughter 
at  her  death ;  but  at  the  daughter's  death,  it  passes  to  the  heir  of 
the  daughter  like  other  property,  and  the  brother  of  her  mother 
would  be  heir  in  preference  to  her  own  daughter,  such  daughter 
being  a  widow  without  issue;"  and  Prai3d»km  Sing  v.  Moht 
BhaguraUee,  1  MorL  Dig,  335,  is  a  decision  in  support  of  his  posi- 
tion ;  and  so  in  the  Daya  Krama  Sangraha,  ch.  ii,  sec.  3,  par.  6, 
where  the  author  is  treating  of  the  succession  to  the  separate  pro- 
perty of  a  woman  received  by  her  at  her  nuptials,  he  says — "On 
the  death  of  a  maiden  daughter,  or  of  one  affianced,  in  whom  the 
succession  had  vested,  and  who  having  been  subsequently  married, 
is  ascertained  to  have  been  barren,  or  on  the  death  of  a  widow  who 
has  not  given  birth  to  a  son,  the  succession  to  the  property  which 
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baa  passed  from  the  mother  to  her  daughter  would  devolve  next  on 
the  sisters  having  and  likely  to  have  male  issue,  and  in  their  de- 
fault, on  the  barren  and  widowed  daughters;  not  on  the  husband 
of  such  daughter  above  mentioned  in  whom  the  suecession  had 
vested :  for  the  right  of  the  husband  is  relative  to  the  woman's 
separate  property,  and  wealth  which  has  in  this  way  passed  from 
one  to  another  can  no  longer  be  considered  as  the  womarCs  separate 
property"  (see  also  ch.  i.  sec.  3,  par.  3;  ch.  ii.  sec.  2,  par.  12,  and 
the  Daya  BJiaga^  ch.  xi.  sec.  2,  par.  30.)  Upon  the  authorities  the 
question  stands  thus :  — 

In  the  Mitacshara,  oh.  ii.  sec.  2,  the  commentator,  Viynaneswara, 
first  quotes  the  text  of  Yajnavalkyaj  "What  was  given  to  a 
woman  by  the  father,  the  mother,  the  husband  or  a  brother,  or 
received  by  her  at  the  nuptial  fire,  or  presented  to  her  on  her  hus- 
band's marriage  to  another  wife,  as  also  any  other  (separate  acquisi- 
tion) is  denominated  a  woman's  property;"  and  then,  in  his  com- 
mentary, enlarges  the  te^t  by  substituting  for  the  words  "  any  other 
separate  acquisition,"  which  in  the  original  text  would  properly 
be  construed  to  mean  "any  other  of  the  same  hijid"  these  words,  "and 
also  property  which  she  may  have  acquired  by  inheritance,  pur- 
chase, partition,  seizure  or  finding,"  which  words  are  evidently 
taken  from  the  text  of  Gaviama  quoted  in  par.  8  of  chap.  1,  sea 
1  of  the  Mitacsliaray  descriptive  of  the  diflferent  methods  of  ob- 
taining ownership.  "  An  owner  is  by  inheritance,  purchase,  parti- 
tion, seizure,  or  finding.''  It  is,  so  £ar  as  we  have  been  able  to 
ascertain,  this  commentary  upon  which  the  notion  has  been 
founded  that  property  acquired  by  a  woman  by  inheritance  classes 
as  ^stridhanam  in  Southern  India.  See  Sir  T,  Strangers  Hindoo 
Law,  vol.  1,  (edition  1830,)  page  31. 

It  is,  however,  quite  certain  that  all  property  which  a  woman 
derives  by  inheritance  cannot  be  so  classed,  if  it  be  meant  thereby 
that  the  peculiar  course  of  succession  applicable  to  woman's  special 
property  is  to  be  applied  to  it ;  for  in  Southern  India  as  elsewhere 
the  property  which  a  widow  inherits  from  her  husband  cannot  so 
descend ;  nor,  according  to  the  case  in  this  Court  already  men- 
tioned, property  inherited  by  a  mother  from  her  son.  We  may 
mention  in  passing  that  the  passage  of  Sir  T,  Strangers  work,  which 
is  supposed  in  the  judgment  in  that  case  to  Iiave  been  accidentally 
omitted  from  Mr  Mayne's  edition,  was  in  fact  omitted  by  the  author 
himself  in  the  edition  of  1830,  a  circumstance  which  strengthens 
the  inference  that  he  had  seen  reason  to  alter  the  opinion  expressed 
in  the  edition  of  1825  that  property  so  inherited  by  the  mother 
became  her  stridhanam.  Finding  then  how  narrow  is  the  basis  of 
authority  upon  which  the  proposition  rests,  and  how  clear  and  con- 
current are  all  the  other  authorities,  including  even  the  Simriti 
Chandrika  against  it,  we  have  arrived  at  the  conclusion  that  ac- 
cording to  Hiadoo  Law  property  acquired  by  inheritance  is  not  to 
be  classed  as  stridhanam  in  Southern  India  any  more  than  in  other 
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parts  of  the  country.  It  is  unnecessary  to  consider  whether  as  re- 
gards succession  to  a  maternal  estate  except  in  cases  otherwise 
expressly  provided  for,  preference  is  to  be  given  to  daughters  over 
sons,  upon  the  principle  referred  to  by  Mr  EllUf  (2  vol.  Sir  T. 
Strange,  page  405,)  that  ''sons  shall  succeed  to  the  fisither  and 
daughters  to  the  mother;"  and  with  reference  to  such  text  as  that 
of  Narada,  "  Let  daughters  divide  their  mothers'  wealth  ;  or  on 
failure  of  daughters,  their  male  issue ;"  or  that  of  Yajnavalki/a, 
"  the  daughters  share  the  residue  of  their  mother's  property  after 
payment  of  her  debts." 

In  the  present  case,  the  only  question  is  as  to  the  right  of  the 
husband  of  a  deceased  daughter  in  preference  to  her  surviving 
sister ;  and  it  seems  clear  that  the  husband  can  only  be  heir  to  his 
wife  if  the  property  be  strictly  her  peculiar  property. 

But  independently  of  this  question,  it  appears  to  us  that  even  if 
the  property  be  assumed  to  have  descended  as  stridhanam  jointly 
to  the  two  sisters,  the  survivor  of  the  two  would  take  the  share  of 
the  deceased  in  preference  to  her  husband. 

We  do  not  think  that  the  question  of  division  or  non-division 
between  the  sisters  was  material,  for  though  sisters  or  co-widows 
may  divide,  the  division  will  not  alter  the  course  of  succession  as 
Sir  F,  Macnaghten  (page  55)  says,  "  Among  sisters  or  co-widows ; 
a  division  cannot  be  productive  of  more  than  convenience  to  the 
partitioning  parties  themselves ;  it  will  not  give  any  one  of  them  a 
right  to  dispose  of  her  separate  share  or  in  any  manner  Tary  the 
rules  of  inheritance  ;"  and  as  we  held  in  a  recent  case  where  two 
widows  having  divided  their  joint  estate,  the  next  heirs  of  the  de- 
ceased husband  claimed  to  succeed  to  the  share  of  the  deceased 
widow  iu  preference  to  the  survivor. 

But  whether  the  sisters  were  divided  or  not  divided,  it  seems  to 
us  that  so  long  as  there  was  a  daughter  living  she  was  entitled  to 
the  mother's  estate  in  preference  to  any  other  claimant ;  for  it  is 
only  on  failure  of  daughters  that  any  other  claimant  can  come  in. 
The  general  rule  of  Hindoo  law  is  that  amongst  co-heirs  sur- 
vivorship takes  place ;  and  ^eV  F,  Macnaghten  {B,  34)  puts  the 
case  of  three  sisters  succeeding  jointly  to  their  father's  estate,  and 
all  dying  childless  or  having  daughters  only ;  and  he  says  that  upon 
the  death  of  one  the  two  others  would  succeed  to  her  share  in 
equal  proportions,  and  upon  the  death  of  one  of  these  the  whole 
estate  would  vest  in  the  survivor  for  her  life.  See  also  Borrodaile*s 
Reports,  91.  The  exceptions  mentioned  by  Mr  Strange,  in  sea 
237  of  his  Manual — viz.,  that  the  male  issue  of  a  man,  i.e.,  his 
sons,  sons'  sons^  and  sons'  grandsons,  must  have  been  exhausted 
before  his  lapsed  share  falls  to  those  in  parallel  grade  to  himself, 
and  that  daughters'  sons  must  have  been  exhausted  before  the 
lapsed  share  of  the  daughter  falls  to  other  daughters,  are  to  be 
explained  on  the  ground  that  as  the  word  ''son"  intends  male 
issue  down  to  the  great-grandson,  since  he  is  equally  a  giver  of 
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funeral  oblations,  so  does  the  term  '^ daughter"  comprehend  the 
daughter's  son,  for  he  also  is  the  giver  of  a  funeral  offering,  as 
is  expressed  in  the  Ba;ya  Bhaga^  chap.  xi.  sec.  D,  par.  27.  No 
such  explanation  is  applicable  to  the  case  which  we  have  to  con- 
sider ;  and  we  do  not  see  any  ground  for  not  applying  the  general 
rule. 

It  seems  to  us,  therefore,  that  the  plaintiff  derived  no  title  from 
the  first  defendant,  and  that  the  judgment  of  the  Principal  Sadr 
Amin  must  be  reversed,  and  that  of  the  District  Munsiff  con- 
firmed. 

This  decision  appears  to  have  been  passed  after  considerable  re- 
flection and  research.  Nevertheless,  we  regret  that  we  are  unable 
to  concur  in  the  conclusion  at  which  the  learned  judge,  who  is  dis- 
tinguished for  the  careful  consideration  which  he  bestows  upon  his 
decisions,  has  arrived.  At  p.  224  we  comment  on  the  decision  of 
the  Madras  High  Court,  in  the  case  of  F,  Bachiraja  v.  VenkcUap- 
padvy  published  in  vol.  2,  p.  402,  of  the  Reports  of  1865,  and  at 
p.  283  we  also  express  our  sentiments  on  the  view  taken  on  the 
subject  of  Stridhana  in  the  acse  of  Jamiyatram  v.  Bai  Jamna  by 
Sir  Joseph  Amould  of  the  Bombay  High  Court,  published  in  2  Bomb. 
H.  C.  Ji,  10. 

The  judgment  of  aS^iV  Adam  BiUlestone  contains  frequent  reference 
to  the  authorities  of  the  Bengal  school,  which  differ  essentially 
on  the  subject  of  stridhana  from  the  school  of  Benares,  the  doctrines 
of  which  undoubtedly  are  the  guiding  principles  governing  the 
Dravada  school  followed  in  Madras  presidency ;  consequently,  we 
consider  that  where  a  difference  of  opinion  exists  between  com- 
mentators acknowledging  the  same  leading  doctrines,  reference 
must  be  made  not  only  to  the  original  authorities  upon  which  the 
commentators  profess  to  base  their  opinions,  but  also  to  indications 
afforded  by  the  undoubted  direction  of  the  law  itself.  Now^ 
if  we  look  to  the  latter  source,  we  find  that  the  Hindoo  law 
recognises  but  three  descriptions  of  property,  namely,  ancestral, 
self-acquired,  and  woman's  property,  or  stridhana.  The  books 
abound  with  directions  respecting  the  mode  of  succession  to  and 
partition  of  ancestral  and  self- acquired  property.  With  respect 
to  these  two  descriptions  of  pruperty  little  or  no  reference  is 
made  to  the  rights  of  female?.  Nowhere  is  it  said,  that  pro- 
perty which  comes  into  their  possession  shall  be  considered 
ancestral.  The  only  property  which  women  are  held  to  be 
capable  of  possessing  and  transmitting  to  their  heirs  is  known  in 
Hindoo  law  as  stridhanum.  True,  it  may  be  raid  that  when  a 
widow  succeeds  to  her  sonless  husband  she  takes  but  a  limited  life 
interest  in  his  property.  Whether  this  be  the  correct  construction 
of  the  law  or  not  is  a  moot  point  Nevertheless,  sioce  this  con- 
struction has  been  acted  on  in  a  series  of  decisions,  it  is  unneces- 
sary to  consider  its  soundness  or  otherwise.  Where  a  widow  suc- 
ceeds to  such  property  we  are  willing  to  concede  that  she  takes 
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by  an  exceptional  title ;  but,  with  the  exception  of  property  in- 
herited from  her  husband,  we  are  unable  to  discover  any  denomi- 
nation, except  stridhana,  which  can  be  applied  to  property  pos* 
sessed  by  a  woman.  Sir  A.  BittlegUme  evidently  laboured  under 
8ome  difficulty  in  assigning  the  property  which  formed  the  subject 
of  the  suit  to  any  particular  class. 

We  think  that,  as  the  suit  originated  in  Madras,  reference  to 
Bengal  authorities  was  unnecessary. 

In  dividing  ancestral  property  no  share  is  assigned  to  the 
daughter.  But  the  law,  nevertheless,  considers  a  female  as 
capable  of  possessing  property  free  from  the  interference  of  her 
husband,  subject  during  his  lifetime,  to  his  control  and  advice 
in  the  management  and  disposal  of  it.  Whatever  property  a 
woman  acquires  is  known  as  her  separate  property.  Yajnavalchya 
defines  this  property  to  be,  "  What  was  given  to  a  woman  by  the 
father,  the  mother,  the  husband,  or  a  brother,  or  received  by  her  at 
the  nuptial  fire,  or  presented  to  her  on  her  husband's  marriage  by 
another  wife,  as  also  any  other  (separate  acquisition)  is  denomi- 
nated a  woman's  property,"  Miiac,  ch.  ii.  s.  xi.  §  1.  In  the  same 
manner  does  the  author  of  the  Smriti  Chandrika  render  this  pas- 
sage of  Yajnavalchya^  ch.  ix.  s.  i.  §  3.  In  this  section  Devanna 
BhiUy  the  author  of  the  Smriti  Chandrika,  does  not  express  his 
own  views  of  the  meaning  of  the  expression  "  any  other  (sepa- 
rate acquisition.")  The  description  of  property  said  not  to  be 
atridhaua  enumerated  at  p.  120  of  the  translation,  such  as  "orna- 
ments given  to  be  worn  on  particular  occasions,  and  property 
given  to  a  woman  with  a  view  to  defraud  co-heirs,"  of  course  do 
not  fall  within  Yajnavalchya' s  text.  Probably  the  Hindoo  legis- 
lators regarded  the  husband  as  entitled  to  the  labours  of  his  wife ; 
and  for  this  reason  excluded  wealth  earned  by  a  woman  by  me- 
chanical arts  from  the  category ;  why  wealth  received  from  friends 
or  the  like  was  likewise  excluded  we  are  unable  to  discover.  But 
still  our  inability  to  assign  a  reason  for  the  omission  of  such  gifts 
from  the  list  does  not  affect  the  construction  of  the  words  '*  any 
other  (separate  acquisition.*')  So  far  as  the  Smriti  Chandrika  is 
concerned,  we  find  that  that  work  cannot  be  regarded  as  an 
authority  for  the  constructions  of  the  words  "any  other  (sepa- 
rate acquisition.")  The  Mitac.  ch.  ii.  s.  xi.  §  2,  construes  these 
words  to  mean  acquisition  by  inheritance,  purchase,  partition, 
seizure,  or  finding,  and  the  learned  judge  properly  remarks,  the 
construction  has  reference  to  the  text  of  Gautama,  cited  in  oh.  i. 
8.  i.  §  8,  "  An  owner  is  by  inheritance,  purchase,  partition,  seizure, 
or  finding."  Here  we  have  a  construction  of  the  words  "any 
other  (separate  acquisition,")  not  of  the  commentator,  but  of  a 
sage  as  highly  reverenced  as  Yajnavalchya  himself.  We  therefore 
do  not  consider  that  the  sentence  of  the  Smriti  Chandrika  com- 
menting on  the  same  text  is  sufficient  authority  to  justify  the 
conclusion  arrived  at. 
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We  do  not  clearly  understand  what  object  the  learned  judge 
had  in  view  in  referring  to  ch.  xi.  a  iii.  §  8  of  the  Sn^iti  GlvmdrUca 
where  the  author  discusses  the  question  whether  the  father  or 
mother  should  take  priority  in  succeeding  to  a  son's  estate.  This 
subject  is  certainly  not  connected  with  stridhana.  The  author 
arrives  at  the  conclusion  that  the  father  is  entitled  to  succeed ; 
but  what  this  has  to  do  with  stridhana  we  cannot  discover.  If  it 
bears  upon  the  subject  at  all^  we  should  imagine  that  the  words, 
"Whatever  the  mother  takes,  she  takes  for  herself  like  the  strid- 
hana called  Adhyagni  and  the  like,  and  that  for  the  benefit  of 
both  herself  and  her  husband,"  rather  support  the  conclusion  that 
the  mother  might  take  the  estate  of  the  son  if  the  father  were  not 
alive,  and  if  so,  she  would  take  such  estate  as  stridhana. 

The  learned  judge  gets  over  the  diflBculty,  which,  evidently  from 
the  laboured  appearance  of  his  judgment  pressed  upon  him,  by  im- 
porting into  the  text  of  Yajnavalchya  "any  other  ^separate  ac- 
quisition,") the  words  "any  other  of  the  same  kind."  But  he 
has  omitted  to  explain  what  kind  can  possibly  be  meant.  A  gift 
by  a  father,  mother,  husband,  or  brother.  A  gift  received  at  the 
nuptial  fire,  or  presented  by  her  husband  on  her  second  marriage, 
are  enumerated.  What  other  of  the  same  kind,  if  the  learned 
judge  be  correct,  could  have  been  meant  by  "any  other."  Is  it 
'  not  more  likely  "any  other"  bracketed  as  "separate  acquisition,** 
may  have  meant  property.  If  so,  the  text  of  GaiUama  aids  the 
construction,  which  is  supported  by  the  spirit  of  the  law,  provid- 
ing' for  the  possession  by  women  of  separate  and  independent  pro- 
perty. 

Whatever  weight  may  be  due  to  opinions  entertained  by  Euro- 
pean writers,  we  are  of  opinion  that  their  conclusions  are  entitled 
to  no  greater  weight  than  the  conclusions  of  Hindoo  commenta- 
tors. No  doubt  Macnof/IUen  and  Strange  are  as  eminent  in  the 
track  they  have  followed  as  Davanna  Bhut  and  Vignanestoara  were. 
All  are  alike  commentators.  But  when  they  diflfer  in  opinion,  we 
must  be  guided  by  the  texts  of  the  sages,  and  by  the  spirit  of  the 
law. 

Wife  or  widow  may  alienate. — In  Kullarmnal  v.  Kuppu  FUlai^ 
1  Mad.  H.  G.  R.  p.  85,  the  High  Court  of  Madras  has  held  that  a 
Hindoo  wifo  or  widow  may  alienate  her  stridhana^  whether  it  be 
moveable  or  immoveable,  with  the  exception  perhaps  of  land  given 
her  by  her  husband,  ante^  p.  126.     In  a  subsequent  case,  Dantvluri 
RayapparoB  v.  Mallapudi  Rayudu,  2  Mad,  U,  G.  R.  p.  360,  the 
same  Court  observes  that  they  could  not,  without  the  greatest  con- 
sideration, conclude  that  a  woman  can,  without  the  consent  of  her 
husband   during  connexion,   absolutely  alienate    even   her   own 
landed  property. 
Strange  has  the  following  enumeration,  viz. : — 
I.  What  is  given  to  a  young  woman,  or  to  her  husband  in  trust 
for  her  at  the  time  of  her  marriage,  i.e.,  during  the  space  between 
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the  beginning  and  close  of  the  nuptial  ceremony,  but  not  to  be 
oonBned  rigorously  to  the  day,  if  given  on  account  of  the  mar- 
riage. 

II.  Her  fee,  or  what  is  given  to  her  in  the  bridal  procession 
upon  the  final  ceremony,  when  the  marriage  is  about  to  be  con- 
summated, as  a  bribe  to  induce  her  to  repair  more  cheerfully  to 
the  mansion  of  her  lord,  JItti,  Vahana^  ch.  iv.  s.  i.  §  5 ;  ib.  s.  iii.  § 
21  ;  Mitac,  ch.  ii.  s.  xi.  §  5 ;  Daya  Krama  San^raha,  ch.  ii.  s.  il 
§  8  ;   Vyasa,  3  Big.  370. 

III.  What  is  given  to  her  on  her  arrival  at  her  husband's  house 
when  she  makes  prostration  to  her  parents. 

IV.  Gifts  subsequent,  by  her  parents  or  brothers. 

V.  Upon  her  husband  proposing  to  take  another  wife,  the 
gratuities  given  by  him  to  reconcile  the  first  to  the  supersession, 
the  measure  of  which  seems  not  to  be  settled,  but  supposed  to  be 
equal  to  the  sum  spent  on  the  ceremony.     See  ante,  p.  128. 

VI.  What  a  woman  receives  from  the"bridegroom  on  the  mar- 
riage of  her  daughter. 

VII.  What  she  owes  at  any  time  to  the  good  graces  of  her  hus- 
band, as,  for  instance,  a  reward  for  performing  well  the  business 
of  the  house  in  her  department,  called  her  perquisite. 

VIII.  Anything  given  her  at  any  time  by  any  of  her  re- 
lations, being  specially  given,  which  includes  gifts  made  to  her 
before  marriage,  while  yet  an  unbetrothed  member  of  her  own 
family. 

IX.  The  earnings  of  her  industry,  as  by  sewing,  spinning, 
painting,  and  the  like.  These  are  the  enumeration  in  the  Smriti 
Ch/indrika.  The  9  th  does  not  occur  in  the  Mttac,  nor  in  Menu, 
and  Jim,  Vahana  and  others  exclude  it,  observing  that  the  hus- 
band has  a  right  to  it  independently  of  distress,  Mitac,  ch.  iL  &  xi. ; 
MenUy  ch.  ix.  194,  ch.  viii.  §  416;  Jim.  Vahana,  ch.  iv.  s.  i.  §  20; 
KaJtyayanay  3  Dig.  472,  et  seq.;  Narada,  2  ih.  249  ;  1  Stra.  H. 
X.  31,  50.  Yet  it  seems  admitted  that  her  heirs,  and  not  his,  suc- 
ceed to  them  after  her  death,  she  having  survived  him.  The 
reason  for  the  doubt  as  to  their  constituting  stridhana,  being,  that 
it  was  sent  by  strangers,  not  a  gift  from  her  husband  or  any  of  her 
relatives,  a  circumstance  belonging  to  the  description  of  property 
in  question,  3  Big.  472,  495,  et  seq. ;  3  ib.  628 ;  1  Stra.  H.  L.  31 ; 
2  ib.  21. 

X.  What  is  given  to  a  wife  for  sending,  or  to  induce  her  to  send, 
her  husband  to  perform  particular  work,  which  by  some  is  in- 
cluded, by  others  excluded,  Jim.  Vahana,  ch.  iv.  s.  iii.  §  19,  20;  3 
Big.  568. 

XI.  Property  which  a  woman  may  acquire  by  inheritance,  pur- 
chase, or  finding.  What  has  l>een  inherited  by  her  being  so  classed 
by  Vijnyaneswara,  whose  authority  prevails  in  the  peninsula,  while 
it  is  otherwise  considered  by  writers  of  the  Eastern  school,  MUac. 
ch.  ii.  8.  ix.  §  2 ;  3  Dig.  5^^,  627. 
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XII.  The  savJDgs  of  her  maintenance,  Jim,  Vahana,  oh.  iv.  8.  i. 
§  15,  and  note ;  3  Big,  667  ;  1  Stra.  H.  L.  32. 

Bengal  School. — Different  descriptions  of  stridhana. — In 
the  Bengal  school  Jim,  Vahana  cites  Vishnu,  who  says,  "  What  has 
been  given  to  a  woman  bj  her  father,  her  mother,  her  son,  or  her 
brother,  what  has  been  received  by  her  before  the  nuptial  fire, 
what  has  been  presented  to  her  on  her  husband's  espousal  of  an- 
other wife,  what  has  been  given  to  her  by  kindred,  as  well  as  her 
perquisite,  and  a  gift  subsequent,  are  a  woman's  separate  property," 
Jim,  Vahanay  ch.  iv.  a  i.  §  1. 

Gift  subsequent. — Katyayana  describes  a  gift  subsequent,  what 
has  been  received  by  a  woman  from  her  husband's  family  at  a  time 
posterior  to  her  marriage,  and  so  is  that  which  has  been  similarly 
received  after  her  nuptials  either  from  her  husband  or  from  her 
parents  through  the  affection  of  the  giver,  BhriyUj  ih,  §  2. 

By  the  word  "  kindred  *'  her  father  and  mother  are  denoted. 
Hence  anything  received  subsequently  to  the  marriage  from 
paternal  or  maternal  uncles,  or  other  persons  who  are  related 
through  the  father  or  the  mother,  or  from  the  two  parents  them- 
selves, or  from  the  husband  or  his  family,  viz.,  father-in-kw,  and 
the  rest.  But  the  term  "  kindred"  in  the  text  of  Vishnu  intends 
maternal  uncles,  and  others ;  for  the  father  and  the  rest  are  specified 
by  the  appropriate  terms,  either  the  husband  or  the  parents  inherit 
that  which  w^as  received  at  the  time  of  the  nuptials  according  to 
the  difierence  between  marriages  denominated  Brahma,  &c.,  and 
those  called  Assoora,  and  so  forth,  Jim,  Vahana,  ch.  iv.  s.  i.  §  3. 

Menu  and  Katyayana  describe  her  separate  property  thus  : 
"  What  was  given  before  the  nuptial  fire,  what  was  presented  in 
the  bridal  procession,  what  has  been  conferred  on  the  woman 
through  affection,  and  what  has  been  received  from  her  brother, 
her  mother,  or  father,  are  denominated  the  sixfold  property  of  a 
woman,"  Menu,  ch.  ix.  §  1.94 ;  Jim^  Vahana,  t6.  §  4 ;  Mitac,  ch.  iL 
8.  xL  §  4 ;  Smriti  Chandrika,  ch.  ix.  s.  i.  §  1.  So  Narada  sb,j», 
what  was  given  before  the  nuptial  fire,  what  was  presented  in  the 
bridal  procession,  her  husband's  donation,  and  what  has  been 
given  her  by  her  brother  or  by  either  of  her  parents,  Jim.  Va- 
hana, ib, 

Katyayana  defines  "gift  before  the  nuptial  fire,"  and  "gift 
presented  in  the  bridal  procession,"  and  her  husband's  donation. 
See  Jim.  Vahana,  oh.  iv.  s.  i.  §  5-8. 

Wealth  given  her  by  her  husband  she  may  dispose  of  as  she 
pleases  when  he  is  dead  ;  but  while  he  is  alive  she  should  carefully 
preserve  it.  This  is  intended  as  a  caution  against  profusion,  ib, 
ch.  iv.  s.  L  §  9. 

That  wealth  which  is  given  to  gratify  a  first  wife,  by  a  man 
desirous  of  marrying  a  second,  is  a  gift  on  second  marriage,  for 
its  object  is  to  obtain  another  wife  with  the  assent  of  the  first, 
i6.  §  14. 
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Devala  says,  Her  subsistence,  her  ornaments,  her  perquisite, 
and  her  gains,  are  the  separate  property  of  a  woman.  She  herself 
exclusively  enjoys  it,  and  her  husband  has  no  right  to  use  it  ex- 
cept in  distress,  ib.  §  15. 

Vyasa  says,  Whatever  is  presented  at  the  time  of  the  nuptials  to 
the  bridegroom,  intending  the  benefit  of  the  bride,  belongs  entirely 
to  her,  and  shall  not  be  shared  by  kinsmen,  ib.  §  16. 

The  number  of  six  sorts  is  not  restrictive,  whatever  is  at  her  sole 
disposal  is  a  woman's  peculiar  property,  e6.  §  18. 

Wealth  earned  by  mechanical  ARia — Katijayana  expresses 
this  rather  concisely,  "  The  wealth  which  is  earned  by  mechanical 
arts,  or  which  is  received  through  affection  from  any  other  (bat 
the  kindred)  is  always  subject  to  her  husband's  dominion.  The 
rest  is  pronounced  to  be  the  woman's  property,"  t6.  §  1 9. 

And  wealth  received  in  presents  from  any  other  but  father,  mother, 
or  husband,  and  wealth  earned  by  the  wife  in  the  practice  of  a 
mechanical  art,  as  spinning  or  weaving,  her  husband  has  control 
over.  He  has  a  right  to  take  it  even  though  no  distress  exist. 
Hence,  though  the  goods  be  hers,  they  do  not  constitute  woman's 
property,  because  she  has  not  independent  power  over  them,  t6. 

But  in  other  descriptions  of  -property,  excepting  those  two,  the 
woman  has  the  sole  power  of  gift,  sale,  or  other  alienation.  So 
Katyayna  declares.  That  which  is  received  by  a  married  woman^ 
or  a  maiden  in  the  house  of  her  husband,  or  of  her  father,  from  her 
husband,  or  from  her  parents,  is  termed  the  gift  of  affectionate 
kindred.  The  independence  of  women  who  have  received  such  gifts 
is  recognised  in  regard  to  that  property,  for  it  was  given  by  their 
kinsmen  to  soothe  them,  and  for  their  maintenance.  The  power  of 
women  over  gifts  of  their  affectionate  kindred  is  ever  celebrated 
both  in  respect  of  donation  and  of  sale  according  to  their  pleasure, 
even  in  the  case  of  immoveables,  t6.  §  21.  See  1  Mad,  U,  C.  B.  87, 
ante,  p.  126,  183  ;  1  Sti^a.  U.  Z.  28 ;  1  M(yrL  Dig.  259. 

But  in  the  case  of  immoveables  bestowed  on  her  by  her  hus- 
band.— So  Narada  declares,  What  has  been  given  by  an  affec- 
tionate husband  to  his  wife  she  may  consume  as  she  pleases  when 
he  is  dead,  or  may  give  it  away,  excepting  immoveable  property.*  It 
follows,  from  the  specific  mention  of  given  by  a  husband,  that  any 
other  immoveable  property,  except  such  as  has  been  given  to  her 
by  him,  may  be  aliened  by  her;  else  (if  this  text  forbid  donation 
in  the  case  of  immoveables  in  general)  th^  preceding  passage  con- 
cerning the  power  of  women  in  respect  of  donation  and  of  sale  ac- 
cording to  their  pleasure,  even  in  the  case  of  immoveables,  would 
be  contradicted,  ib.  §  23. 

Where  taken  by  husbanp  in  case  op  distress. — Yajnavalchya, 

*  Not  found  in  Narada^i  Institutes^  but  cited  in  Mitacshara  and  Eatna- 
hara. 
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2,  148,  declares,  a  husband  is  not  bouivi  to  make  good  the  pro- 
perty of  his  wife  taken  by  him  in  a  famine,  or  for  the  performance 
of  a  duty,  or  during  illness,  or  while  under  restraint, 

Kalyayana  denies  the  right  of  the  husband  to  do  so  in  any  other 
circumstances,  Neither  the  husband,  nor  the  son,  nor  the&tber,  nor 
the  brothers  can  assume  the  power  over  a  woman's  property,  to  take 
it,  or  bestow  it.  If  any  one  of  these  persons  consume  by  force  the 
woman's  property  he  shall  be  compelled  to  make  it  good  with  interest, 
and  shall  also  incur  a  fine.  If  such  person,  having  obtained  her 
consent,  use  the  property  amicably,  he  shall  be  required  to  pay  the 
principal  when  he  becomes  rich.  But  if  the  husband  have  a  second 
wife,  and  do  not  show  honour  to  his  first  wife,  he  shall  be  compelled 
by  force  to  restore  her  property,  though  amicably  lent  to  him.  If 
food,  raiment,  and  dwelling  be  withheld  from  the  woman  she  may 
exact  her  due  supply,  and  take  a  share  (of  the  estate)  with  the  co- 
heirs, ib.  §  24. 

If  the  husband,  having  taken  the  property  of  his  wife,  live  with 
another  wife  and  neglect  her,  he  shall  be  compelled  to  restore  the 
property  taken  by  him.  If  he  do  not  give  her  food,  raiment,  and 
the  like,  that  also  may  be  exacted  from  him  by  the  woman,  t6.  §  25. 

Thus  a  definition  of  women's  property  has  been  propounded,  Jinu 
Vahana,  ib.  §  26. 

StBIDBANA — WHAT  GIFTS  FROM  STRAKQBRS — SELF-ACQUISITIONS. — 

The  dififerent  acquisitions  included  in  strtdhana  may  for  all  practi; 
cal  purposes  1)0  included  in  gifts  or  the  like  from  her  husband  or 
kindred  before,  during,  or  after  her  marriage.  Gifts  to  a  married 
woman  from  a  stranger,  that  is  to  say,  from  other  persons  than 
her  husband  and  kindred,  and  not  made  at  the  time  of  her  mar- 
riage, belong  to  the  .husband's  estate,  and  are  considered  as  his 
property,  and  so  are  all  her  acquisitions  by  the  practice  of  any 
mechanical  art,  as  spinning,  weaving,  or  the  like ;  but  what  she 
acquires  by  her  own  exertions  in  a  state  of  widowhood  belongs  of 
course  to  her  own  property,  Elberling,  84 ;  Menu,  ch.  ix.  §  194 ; 
Daya  Krctma  Sangraha^  cb.  ii.  s.  ii.  §  16;  Daya  Bliaga,  cb.  iv. 
8.  1  ;  Mitac,  ch.  ii.  s.  xi. ;  1   Mcum.  Prins.  H,  L,  37. 

Obnahents  worn  by  the  wife. — During  her  husband's  lifetime, 
and  not  distinctly  given  to  her  by  her  husband,  are  not  considered 
her  property  as  long  as  he  lives,  but  become  so  at  his  death  if  she 
survives  him,  and  are  afterwards  inherited  as  stridkaTta,  ElberUng 
84  ;  MUac.  ch.  il  e.  xi.  §  33. 

Bombay  school — Different  kinds  of  btridhana. — The  sources 
of  a  woman's  property  are  ,six.  Menuy  "  What  was  given  be- 
fore the  nuptial  fire;  what  was  presented  in  the  bridal  proces- 
sion ;  what  was  given  in  token  of  love  ;  what  was  received  by  her 
from  her  brother,  her  mother,  or  her  father,  are  denominated  the 
six-fold  property  of  a  woman,"  ch.  ix.  §  1 94  ;  Mayukha,  ch.  iv.  &  x. 
§  1  ;  Jim.  Vahafia,  ch.  iv.  s.  1,  §  1 ;  Mitac,  ch.  ii.  s.  xL  §  1,  2. 

What  has  been  given  to  women  at  the  time  of  their  marriage, 
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near  the  nnptial  fire,  is  celebrated  by  the  wise  as  woman's  pro- 
perty bestowed  before  the  nuptial  fire.  That  again  which  a  woman 
receives  whilst  she  is  conducted  from  her  fathers  house  to  her  hus- 
band's dwelling,  is  instanced  as  the  property  of  a  woman  under  the 
name  of  a  gift  presented  in  the  bridal  procession.  What  has  been 
given  to  her  through  affection  by  her  mother-in-law,  or  by  her 
father-in-law,  or  has  been  offered  to  her  as  a  token  of  respect,  is 
denominated  an  affectionate  present.  What  has  been  received  at  a 
time  subsequent  to  her  marriage,  from  the  family  of  her  husband, 
is  called  a  gift  subsequent,  and  so  is  that  which  has  been  similarly 
received  from  her  own  family.  What  has  been  received  as  the 
value  of  household  utensils,  of  beasts  of  burden,  of  milch  cattle,  or 
ornaments  of  dress,  or  for  work,  is  called  her  perquisite.  The 
meaning  is,  when  the  bride  does  not  (as  usual)  obtain  household 
utensils  and  the  rest,  then  whatsoever  is  given  to  her  at  the  time 
of  her  marriage,  as  the  price  of  them,  is  termed  her  pei-quisite. 
What  she  receives  on  her  supersession  is  explained,  see  ante,  p.  13, 
US,  post,  y>.  200. 

That  which  a  husband  has  promised  for  separate  property,  (strid- 
hana,)  must  be  made  good  by  his  sons  as  a  debt,  Devala. 

The  nature  and  amount  of  a  woman's  separate  property. — 
On  the  subject  of  giving  property  to  women,  Katyayana  declares 
separate  property,  except  immoveables,  is  to  be  given  to  women  by 
their  father,  mother,  husband,  brother,  according  to  their  means, 
as  far  as  2000.  *'  The  wealth  to  be  given  excludes  immoveable 
property,  and  must  not  exceed  2000  panas,"  Madana,  Vyasa,  If 
they  are  able,  even  immoveable  property  may  be  given,  Madana, 

But  in  property  given  to  a  woman  with  a  view  of  cheating  the 
heirs  out  of  it,  as  well  as  ornaments,  or  the  like,  given  to  her 
merely  for  the  purpose  of  wearing,  a  woman  has  no  ownership  or 
property,  for  thus  says  Katyayana,  "  But  whatever  has  been  given 
to  a  woman  with  a  fraudulent  design,  as  well  as  entrusted  to  her 
for  use  by  her  father,  brother,  or  husband,  is  declared  not  to  be 
woman's  property,"  {stridhana.) 

Women  have  no  absolute  property  in  their  earnings,  or  in 
ANYTHING  BUT  STRIDHANA. — In  what  they  have  earned  by  the  arts, 
or  obtained  from  friends,  or  those  distinct  from  parents,  or  the 
rest,  women  have  no  property;  for  thus  says  the  same  author, 
"  The  wealth  which  is  earned  by  mechanical  arts,  or  which  is 
received  through  affection,  from  any  other  but  the  kindred,  is 
always  subject  to  her  husband^s  dominion.  The  rest  is  pronounced 
to  be  woman's  property."  However,  though  a  text,  Menu,  ch.  viii. 
§  416,  says,  "  A  wife,  a  son,  and  a  slave  are  in  general  incapable  of 
property,  the  wealth  which  they  may  earn  is  regularly  acquired  for 
the  man  to  whom  they  belong,"  it  also  relates  only  to  wealth  earned 
by  mechanical  arts  and  the  like.  It  is,  moreover,  agreeable  to  reason, 
to  refer  this  also  to  their  not  having  absolute  dominion  in  wealth, 
received  on  their  supersession  and  the  like,  Mayukha,  ch.  iv.  8.  x.  {  7 
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In  some  kinds  tbby  possess  absolute  propertt.  —  Again, 
Menu  says,  "  A  woman  should  never  make  expenditure  from  the 
goods  of  her  kindred  (which  are)  common  to  (her  and)  many  ;  or 
even  from  the  property  of  her  lord  without  his  consent/'  eh.  iz. 
§  190.  (Expenditure  is  disbursement) ;  yet,  in  some  kinds  of 
wealth,  they  are  declared  to  possess  sole  property  by  Katyayaria  : 
*'  That  which  is  received  by  a  married  woman,  or  a  maideo, 
in  the  house  of  her  husband  or  of  her  father,  from  her  brother 
or  from  her  parents,  is  termed  the  gift  of  affectionate  kindred. 
The  independence  of  women  who  have  received  such  gifts  is  recog- 
nised in  regard  to  that  property,  for  it  was  given  by  their  kindred 
to  soothe  them  and  for  their  maintenance.  The  power  of  women 
over  the  gift  of  their  affectionate  kindred  is  ever  celebrated  iu 
respect  of  donation,  and  of  sale  according  to  their  pleasure,  even 
in  caso  of  immoveables,"  Mayukhay  ch.  iv.  s.  x.  §  8,  ante,  126. 

But  not  in  immoveable  property  given  by  their  HUSBANDa  — 

But  over  immoveable  property  given  them  by  their  husbands,  they 
do  not  possess  full  power  from  this  text  of  Narada :  "  What  has 
been  given  by  an  affectionate  husband  to  his  wife,  she  may  con- 
sume as  she  pleases  when  he  is  dead,  or  may  give  it  away,  except- 
ing immoveable  property,"  Mayukha,  ch.  iv.  s.  x.  §  9 ;  see  Doe  de 
KuUamma  v.  Kujypu  Pillai,  1  Mad,  U,  C.  7?.,  85, 88,  90,  ante,  p.  1 83. 
Husbands  and  others  do  not  possess  absolute  power  over 
women's  property. — The  non-existence  of  absolute  power  in  hus- 
bands and  the  rest  over  women's  property  is  declared  by  the 
same  author :  "  Neither  the  husband,  nor  tlio  son,  nor  the  father, 
nor  the  brothers,  can  assume  the  power  over  a  woman's  property, 
to  take  it  or  bestow  it  If  any  of  these  persons  by  force  consume 
the  woman's  property,  he  shall  be  compelled  to  make  it  good  with 
interest,  and  shall  also  incur  a  fine.  If  such  person,  having  ob- 
tained her  consent,  use  the  property  amicably,  he  shall  be  re- 
quired to  pay  the  principal  when  he  becomes  rich."  Menu  : 
**  Such  kinsmen  (as  by  any  pretence)  appropriate  the  fortunes  of 
women  during  their  lives,  a  just  king  must  punish  with  the 
severity  due  to  thieves,"  ch.  viii.  §  29,  ch.  ix.  §  200.  Such  orna- 
mental apparel  as  women  wear  during  the  lives  of  their  husbands, 
the  heirs  of  the  husband  shall  not  divide  amongst  themselves; 
they  who  do  so  are  degraded  from  their  tribe,  **  Wear,  meaning 
things  worn  by  them  which  have  been  given  to  them  for  the  pur- 
pose by  their  husbands  or  the  others,"  Devala.  "  Her  mainten- 
ance, ornaments,  perquisite,  and  gain,  are  the  separate  property  of 
a  woman ;  she  herself  exclusively  enjoys  it  and  hor  husband  has 
no  right  to  it,  except  in  distress.  If  he  let  it  go  on  a  false  con- 
sideration or  consume  it,  he  must  repay  the  value  to  the  woman 
with  interest  j  but  he  may  use  the  property  of  his  wife  to  relieve 
a  distressed  son."  Maintenance  is  wealth  given  her  by  her  father 
or  the  others  for  the  purpose  of  subsistence.  Gain  is  interest  (-r 
profit).     *«  To  let  go,  get  rid  of,  and  give  away,"  have  all  the  same 
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meaning  in  this  plaoe.  The  word  '*  son  "  is  here  used  in  its  general 
sense  for  any  member  of  the  family.  "  A  husband  is  not  liable  to 
make  good  the  property  of  his  wife  taken  by  him  in  a  famine  or 
for  the  performance  of  some  religious  duty,  or  during  illness,  or 
while  under  restraint."  Here,  by  using  the  husband  alone,  it  is 
virtually  declared  that  woman's  private  property  must  not  be 
taken  by  any  other  but  him,  even  when  distressed  by  famine  or 
other  calamity  ;  "  religious  duties,"  such  as  are  indispensable ; 
"  under  restraint,"  in  prison.     Mayukha^  ch.  iv.  s.  x.  §  10. 

A  HUSBAND  IN  SUCH  CASE  MAT  BE  COMPELLED  TO  BESTOBE  IT. — In 

some  cases  a  husband,  though  unwilling,  may  bo  compelled  to  restore 
it ;  for,  says  Devala^  But  if  the  husband  have  a  second  wife  and  do 
not  show  honour  to  his  first  wife^  he  shall  be  compelled  by  force  to 
restore  her  property  though  amicably  lent  to  him.  If  suitable 
food,  raiment,  and  dwelling  be  withheld  from  the  woman,  she  may 
exact  her  own  property  and  take  a  share  (of  the  estate)  with  the 
co-heirs  "  that  is  at  their  hands,"  MayukJuiy  ch.  iv.  s.  x.  §  11. 

This,  however,  relates  to  a  virtuous  wife,  for  a  wicked  one  should 
receive  no  portion.  Accordingly,  the  same  author  says,  ^*  But  a 
wife  who  does  malicious  acts  injurious  to  her  husband,  who  acts 
improperly,  who  destroys  his  effects  or  who  takes  delight  in  being 
faithless  to  his  bed,  is  held  unworthy  of  separate  property  ;  *"  and 
again,  ''  wealth  was  conferred  for  the  purpose  of  defraying  sacri- 
fices, therefore  distribute  wealth  amongst  honest  persons,  not 
amongst  women,  ignorant  men,  or  such  as  neglect  their  duties,'* 
Mayvichay  ch.  iv.  s.  x.  §  12. 

MiTHILA  SCHOOL — DIFPEBENT   KINDS   OP  STBIDHANA. — MtliU  and 

Katyayaruif  "  There  are  six  kinds  of  property  of  a  voman,"  the 
same  as  those  described  in  the  Bengal,  Madras,  and  Bombay 
schools.  There  cannot  be  a  less  number,  Vivada  ChifUamani, 
256. 

KcUyayana  explains  what  is  property  given  before  the  nuptial 
fire.  Property  of  a  woman  given  at  her  nuptial  procession  :  wealth 
gained  by  amiability ;  ib.  256,  257. 

What  a  woman  receives  for  her  consolation  when  her  husband 
takes  a  second  wife  is  the  seventh  kind  of  peculiar  property, 
ib.  157. 

Tajnavalchya :  A  woman  whose  husband  takes  a  second  wife, 
shall  have  compensation  for  the  supersession  if  no  property  have 
been  bestowed  upon  her ;  but  if  any  have  been  given  they  shall 
get  so  much  as  will  make  her  share  equal  to  that  of  the  new  bride. 
*6.  258. 

Vishnu  says : — The  property  of  a  female  is  what  her  father, 
mother,  son,  or  brother  has  given  her ;  what  she  received  before 
the  nuptial  fire,  or  at  the  bridal  procession  ;  or  when  her  husband 
took  a  second  wife ;  what  her  husband  agrees  should  be  regarded 
as  her  perquisites  ;  what  is  received  from  his  or  her  kinsmen  as  a 
gift  subsequent  to  the  marriage,  ib.  258. 
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The  latter  Katayana  explains  as  the  emsdl  sums  w^ich  are  re- 
ceived by  a  woman  as  the  price  or  rewards  of  household  duties, 
using  household  utensils,  tending  beasts  of  burden,  looking  after 
milch  cattle,  taking  care  of  ornaments  of  dress,  or  superintending 
servants  are  called  her  perquisites. 

Explanation, — What  the  master  of  the  house,  pleased  with  the 
performance  of  the  household  business,  gives  to  a  woman  is  her 
perquisite.     What  is  a  gift  subsequent  is  also  explained,  %b. 

The  peculiar  property  of  women  is  th.us  explained. 

Saudayika  is  the  name  by  which  the  different  kinds  of  the  pe- 
culiar property  of  women  are  known. 

Katyayana  says  : — "  That  which  is  received  by  a  married  woman 
or  a  maiden  in  the  house  of  her  husband  or  father,  from  her 
brothers  or  from  her  parents,  is  termed  the  gift  of  affectionate  kin- 
dred.'' By  the  words  lier  husband,  are  to  be  also  understood  his 
kindred. 

Hence  the  meaning  is,  what  a  married  woman  or  maiden  re- 
ceives from  her  parents  or  their  kindred  is  called  the  gift  of  affec- 
tionate kindred,  ib.  259.  The  means  of  subsistence  and  other 
kinds  of  women's  property  will  be  described  hereafter,  ib. 

How  IT  13  TO  BB  USED. — Katyayana  says,  "  The  independence  of 
women  who  have  received  such  gifts  is  recognised  in  regard  to  that 
property,"  for  it  was  received  through  the  kindness  of  the  donors. 
"  The  power  of  women  over  the  gifts  of  affectionate  kindred  is  ever 
celebrated,  both  in  respect  of  donation  and  sale  at  their  pleasure, 
even  in  the  case  of  immoveables,"  ib,  260.  AVomen  are  competent 
to  make  gifts  and  so  forth  of  the  immoveables  given  oy  their  hus- 
band's kindred,  ib. 

Apastamba  thus  speaks  of  the  gifts  of  affectionate  kindred  : — 
''  Ornaments  are  the  exclusive  property  of  a  wife,  and  so  is  wealth 
given  her  by  kinsmen  or  friends ;  according  to  some  legislators, 
given  by  kinsmen,  means  that  which  is  given  at  the  time  of  mar- 
riage and  so  forth,  by  kinsmen  and  the  kinsmen  of  her  parents,  or 
those  of  her  husband,"  ib,  260. 

Ornamental  apparel  worn  by  women  during  the  lives  of  their 
husbands  cannot  be  taken  by  the  heirs  of  the  latter.  They  who 
divide  it  among  themselves  fall  into  deep  sin,  Menu,  Vishnu, 
CkiiUamanij  p.  260. 

Ornaments  worn  with  consent  op  the  husband. — Any  orna- 
ment worn  with  consent  of  the  husband  shall  be  the  woman's 
peculiar  property,  even  if  it  have  not  been  given  to  her.  Madha- 
tithi  declares  that,  according  to  the  foregoing  text  of  Katyayana 
a  woman  is  competent  to  give  away  or  sell  any  immoveable  or 
moveable  property  which  she  has  received  from  her  husband's 
kindred,  ib. 

What  property  mat  be  enjoyed  by  a  woman  at  pleasure 
after  her  husband's  death. — Narada  says.  Property  given  to  her 
by  her  husband,  through  pure  affection,  she  may  enjoy  at  her 
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pleasure  after  his  death,  or  give  away,  with  the  exception  of  lands 
or  houses. 

EocplaTiation. — Consequently  a  woman  can  dispose  of  moveable 
property  which  has  been  given  her  by  her  husband,  but  she  can 
never  dispose  of  immoveable  property.  The  same  rule  holds  good 
in  the  case  of  Saudayica^  or  the  gifts  of  aflectionate  kindred, 
ib,  261,  avde,  pp.  126,  127. 

How  A  WOMAN,  ON   THE   DEATH   OP  HER   HUSBAND,  MAY  ENJOY 

HIS  ESTATE,  AND  WHERE  SHE  16  TO  LIVE. — Katyayana  says,  "  That 
a  woman,  on  the  death  of  her  husband,  may  enjoy  his  estate 
according  to  her  pleasure  ;  but  in  his  lifetime  she  should  carefully 
preserve  it.  If  he  leave  no  estate,  let  her  remain  with  bis 
family,"  ih, 

A   CHILDLESS   CQASTE  WIDOW  SHALL,   DURING  HER   LIFE,   ENJOY 

HER  husband's  PROPERTY. — A  childlcss  widow,  preserving  her 
chastity,  shall  enjoy  her  husband's  property  with  moderation  as 
lono:  as  she  lives.     After  her  death  the  heirs  shall  take  it,  ib,  261. 

This  admits  of  two  meanings.  The  one  is,  that  on  the  death  of 
the  husband,  his  property  devolves  on  his  wife,  and  becomes  her 
own  in  default  of  other  heirs. 

The  other  is,  that  the  property,  which  she  enjoys  with  the  con- 
sent of  her  husband  in  his  lifetime,  is  to  be  regarded  as  her 
peculiat"  property.  Katyayana  says,  as  to  the  first  of  these,  "  Let 
a  woman,  on  the  death  of  her  husband,  enjoy  her  husb|ind's  pro- 
perty at  her  discretion."  This  refers  to  property  other  than 
immoveable,  Chintamani,  p.  2^2, 

How    A    WOMAN    SHALL    ENJOY    IMMOVEABLE    PROPERTY. The 

following  provision  is  made  for  immoveable  property.  Let  a 
woman  enjoy  it  as  long  as  she  lives.  After  her  death  let  the  heirs 
take  it. 

Explanation. — "  Moderation"  means  without  much  expenditure. 
*'  Childless  widow"  means  who  has  no  heir  of  her  own. 

The  PROPERTY  protected  in  the  lifetime  op  her  husband. — 
On  the  second,  it  is  said  that,  *'  while  he  lives  she  should  carefully 
preserve  it ;"  or,  in  other  words,  the  property  should  be  protected 
in  the  lifetime  of  the  husband.  If  her  husband  have  left  no  wealth, 
the  widow  shall  live  with  his  family,  tb.  262. 

Alienation — Immoveable  property  cannot  be  disposed  of  by 
the  widow  at  her  pleasure. — Hence  the  immoveable  property 
which  a  woman  gets  after  the  death  of  her  husband,  cannot  be 
disposed  of  at  her  pleasure,  i6. 

Explanaiioru — The  meaning  of  this  is  consonant  with  that  of 
the  husband's  donation,  (which  can  only  be  enjoyed,  but  not 
spent.) 

The  texts  of  Katyayana  do  not  refer  to  the  peculiar  property  of 
a  woman.  The  inconsistency  owing  to  this  is  removed  by  the 
similarity  of  meaning,  ib. 

As  a  woman  cannot  make  a  present  of  or  at  pleasure  dispose  of 
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immoveable  property  given  to  her  by  her  husband  in  his  lifetime, 
BO  she  cannot  dispose  of  any  immoveable  property  which  she  in- 
herits on  his  death.  The  same  opinion  is  maintained  in  the 
BcUnakara  and  the  Prahasakara,  %b,  163,  ante,  pp.  126,  128. 

Nor  the  immovbablb  property  inhetited  from  her  son. — If 
the  mother  on  the  death  of  her  son  get  his  immoveable  property, 
she  cannot  make  a  gift  of  it  or  dispose  of  it  at  her  pleasure,  ih,  263. 
BevcUa  says,  as  to  tbe  property  in  question  :  ~"  Food  and  vesture, 
ornaments  and  perquisites,  and  wealth,  received  by  a  woman  from 
a  hinsman^  are  her  own  property ;  she  may  enjoy  it  herself,  and 
her  husband  has  no  right  to  it  except  in  extreme  distress.'' 

Explanation, — "  Food  and  vesture"  mean,  "  funds  appropriated 
to  her  support;"  "ornaments"  mean,  "  ornamental  appi\rel ;" 
"  perquisites"  mean,  "  wealth  given  to  a  damsel  on  demanding  her 
in  marriage ;"  "  wealth  received"  mean,  '*  that  which  is  received 
from  kinsmen." 

These  are  the  several  kinds  of  the  peculiar  property  of  women, 
ih.  263. 

The  property  op  a  woman  should  not  be  used,  but  for  thb 
RELIEF  OF  A  DISTRESSED  SON.- — If  the  husbaud  give  it  away  on  a 
false  consideration,  or  consume  it,  he  roust  make  good  the  value 
to  the  woman,  with  interest,  but  he  may  use  the  property  of  his 
wife  to  relieve  a  distressed  son. 

Explanation, — The  property  of  a  woman  should  not  be  im- 
properly given  away  or  consumed  without  her  consent,  but  it 
might  be  used  for  a  distressed  son.  It  has  been  declared  by  the 
same  writer,  (Devala,)  that  the  husband  has  power  to  use  it  with  or 
without  the  consent  of  his  wife,  ib.  264. 

When  the  husband  shall  pay  thb  principal  only. — If  the 
husband  "  having  obtained  her  consent,  use  the  property  amicably, 
he  shall  be  required  to  pay  the  principal  when  he  becomes  rich." 

If  the  wipe  give  the  property  to  her  husband  in  distress. 
— If  the  wife  give  her  peculiar  property  through  aflfection  when  her 
husband  is  ill,  or  is  in  danger,  or  has  been  confined  by  a  creditor, 
he  may  give  her  the  value  of  it  when  he  pleases. 

Explanation, — The  meaning  of  the  above  is,  that  if  the  wife, 
obser vhig  her  husband's  illness,  or  the  like,  give  her  wealth,  it  may 
be  repaid  by  him  at  pleasure,  ib. 

When  the  husb^ind  is  not  liable  to  make  good  the  property 
taken  from  his  wife. — Yajnavalchya  says  that  '*  a  husband  is  not 
liable  to  make  good  the  property  of  his  wife  taken  by  him  in  a 
famine,  or  for  the  performance  of  a  duty,  or  during  illness,  or  while 
under  restraint."  ib. 

Explanation, — While  under  restraint  signifies,  while  he  is  so 
ill  that  he  cannot  work,  ib. 

When  money  taken*  from  his  wipe  is  not  to  be  repaid  by  a 
MAN. — Kaiayana.  specially  declares  that  money  taken  by  a  man 
from  his  wife  for  performing  some  imperative  duty  when  he  has 
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DO  means  of  doing  so,  shall  not  be  repaid.  But  if  the  husband 
has  taken  a  second  wife,  and  no  longer  gives  his  first  wife  the 
honour  due  to  her,  the  king  shall  compel  him,  bj  violence,  to  re- 
store her  property,  though  it  was  put  amicably  into  his  handfl^ 
Chintamaniy  265. 

When  a  wipe  can  forcibly  take  her  own  property. — "  If 
suitable  food,  apparel,  and  habitation,  cease  to  be  provided  for  a 
wife,  she  may  by  force  take  her  own  property,  and  a  just  allotment 
for  such  a  provision,  or  she  may,  if  he  die,  take  it  from  his 
heir,"  ib, 

"  This  a  law  of  LUchita^  but  after  receiving  her  oum  properly  and 
a  just  allotment,  she  must  reside  with  the  family  of  her  husband ; 
yet  if  afflicted  by  disease,  and  in  danger  of  her  life,  she  may  go  to 
her  own  kindred,**  ib. 

A  BAD  wipe  is  unworthy  OP  PECULIAR  PROPERTY. — "  But  a  wifc 

who  does  malicious  acts  injurious  to  her  husband,  who  has  no  sense 
of  shame,  who  destroys  his  effects,  or  who  takes  delight  in  fiedthless- 
ness  to  his  bed,  is  held  unworthy  of  the  property  before 
described,"  t6.  265, 

Anything  promised  to  a  woman  by  her  husband  as  her  exclusive 
property,  must  be  given  by  the  sons  as  a  debt  of  his,  provided  she 
remain  with  the  family  of  her  husband.  It  is  not  to  be  given  if 
she  live  with  the  family  of  her  Neither,  ib. 

What  is  meant  by  honour  dub  to  her. — ^This  means  that  if  the 
husband  do  not  visit  her  after  the  time  of  her  Tnenses,  and  do  not 
provide  her  with  food  and  raiment,  the  wife  has  the  right  to  de- 
mand her  peculiar  property  from  her  husband,  though  it  has  been 
given  to  him  at  the  time  of  his  sickness,  or  under  similar  circum- 
stances. 

Explanation, — **  After  receiving,"  &c.  Even  if  she  receive  her 
own  property  and  allotments,  she  must  reside  with  the  family 
of  her  husband,  and  not  go  to  the  family  of  her  father,  t6.  266. 

''Who  dues  malicious  acts,  injurious,"  &o.  This  shows  that  the 
kindred  should  demand  the  peculiar  property  from  such  a  woman. 


Section  II. 
Order  op  Descent  op  Woman's  Property, 

Madras  and  Benares  School. — Property  inherited  by  a  daughter 
as  her  mother^f  stridhun — Property  acquired  as  her  own  strid- 
hana — Distribution  of  woman's  property — Her  kinsmen  take  it  if 
she  die  witliout  issue — The  heirs  are  dijerent  according  to  the  form 
of  marriage  ceremony  as  shown  by  Yajnavalchya — Present  on 
second  marriage. 

In  Bengal. — Desctnt  ofstridhana — Where  deceased  was  taimarried 
— Succession  to  the  pecvliar  property  of  a  maiden — Bridegroom 
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entitled  to  receive  back  hie  gifte — When  given  to  her  hy  her  father 
— If  not  given  to  her  by  her  father — Succession  of  a  vooTnarCs  children 
to  her  separate  property — Passages  apparently  contradictory  of  the 
daughter's  succession  in  exclusion  of  the  son  relate  tovfealth  received 
by  the  mother  at  her  nuptials — It  is  right  that  the  son  should  inherit 
before  the  daughter's  son — Property  goes  to  unaffianced  daughters — 
If  none,  to  betrothed — Where  married  in  thefoi'm  of  Brahma ^  <lcc. 
— If  married  according  to  Assoora — Succession  to  separate  property 
of  childless  widow — Presents  given  to  her  when  a  maiden — Explanctr 
Hon  of  fee  or  perquisite — On  failure  of  the  above  mentioned  heirs 
collaterals  succeed  —  Daughter's  son  succeeds  on  failure  of  the 
daughter  and  of  male  issue — Order  of  succession  to  the  separate 
property  of  a  childless  woman — According  to  filberling — Property 
inherited  as  widow,  daughter,  mother,  and  grandmjother — Property 
taken  by  a  childless  wife  on  a  partiiimx  by  husband,  or  by  mother  on 
partition  by  husband,  or  by  mother  among  sons — Property  inherited 
by  a  daughter  as  her  mother's  stridhana. 

Bombay  School. — Successors  to  married  woman's  property — Argu- 
ments against  the  recipi'ocal  rights  of  sons  and  daughters — Amongst 
daughters  the  unmarried  are  first  sharers  wit/i  sons — All  property 
acquired  by  marriage  the  daughter,  not  the  son,  takes — DistiibtUion 
where  wives  of  different  classes — Among  their  daughters  and  among 
their  sons,  is  according  to  mothers — On  failure  of  daughters  and 
their  issue — The  right  of  daughters  and  their  issue  cor^ned  to  the 
six  kinds  of  property — Woman^s  property  is  an  exception  to  the 
general  right  of  sons — In  default  of  offspring  kinsmen  succeed — 
The  right  of  kinsmen  depends  on  the  form  of  marriage — TJie  effects 
of  those  rights  is  diferent  in  the  various  classes — Heirs  of  a  woman 
on  failure  of  her  husband  and  parents  defined — The  son  in  that 
case  inherits  presents  from  kindred — And  the  brother  gets  her  per* 
quisite — Gifts  to  be  restored  to  the  bridegroom  when  bride  dies  be- 
fore marriage,  deducting  charges — Presents  by  matemcU  kindred 
belong  to  the  brothers  of  the  deceased  damsel, 

Ix  MiTHiLA. — How  a  womans  property  is  to  be  divided — Expla- 
nation—  Her  children —  Who  receive  a  womar^s  separate  pro- 
perty— Explanation — Daughter  shall  receive  a  share  from  the 
maternal  estate — Single  daughters  inherit  nuptial  gifts — Yautaka 
— Who  receive  residue  of  mothers  property  after  payment  of  the 
debts — Where  the  rule  is  applicable — Who  succeed  on  failure  of 
daughters — Married  sisters  share  with  kinsmen — They  shall  receive 
something  from  the  estate  given  by  kindred — Descends  according 
to  the  form  of  marriage — Explanation —  Who,  according  to  Gau- 
tama, shall  get  the  sister^ s  fee -^  Where  this  text  applies — Who 
shall  take  the  wealth  of  a  deceased  damsel — Order  of  succession 
to  the  peculiar  property  of  women — Stridhana — How  far  herit- 
able— Who  may  inherit — Daughters'  daughters  represent  their 
mothers  —  Unmarried  exclude  married  —  Co-unfe's  children — 
Sister's  son — Heirs  of  the  separate  property  of  ^  deceased  pro- 
prietress. 
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Order  of  succession  to  stridhana  varies. — ^Tbe  succession  to 
stridhana  varies  accordiug  to  the  condition  of  the  woman,  and  the 
means  by  which  she  became  possessed  of  the  property,  Elherling 
84.     If  deceased  is  a  maiden,  the  heirs  are — 

Her  brother. 

Her  mother. 

Her  father. 

Her  nearest  kindred,  but  that  which  has  been  given  by  a  bride- 
groom to  her  is  to  be  returned  to  him,  Daya  Krama  Sangraha  ch. 
ii.  s.  ii.  §  1 ;  on  paying  the  charges  on  both  sides,  Mttac  oh.  ii. 
8.  zi.  §  29. 

If  married,  and  the  property  was  given  to  her  at  the  time  of  her 
nuptials,  her  heirs  are — 

Daughters. 
Maiden. 
Betrothed. 

Manied,  who  has,  or  is  likely  to  have  male  issue. 
Barren  and 
Widowed  collectively. 

After  the  death  of  a  maiden,  a  betrothed  daughter  on  whom  the 
inheritance  had  devolved^  and  who  proved  barren,  or  on  the  death 
of  a  widow  who  has  not  given  birth  to  a  son,  the  succession  to  the 
property  which  they  had  so  inherited  will  devolve  next  on  the 
sisters  having,  and  likely  to  have,  male  issue,  and  in  their  default, 
on  the  barren  and  widowed  daughters.  The  daughter  of  a  con- 
temporary wife  is  also  admitted,  Mitac,  oh.  ii.  s.  xi.  §  22  ;  2  Macn. 
Prins.  H.  L.  ^^. 

The  son. 

The  grandson's  son. 

The  son^s  grandson. 

The  son  of  a  contemporary  wife. 

Her  grandson  and 

Great  grandson. 

In  de&ult  of  those  descendants,  supposing  the  marriage  to  have 
been  celebrated  according  to  any  of  the  five  first  forms,  Brahma^ 
&o.,  the  succession  goes  to 

The  husband. 

The  brother. 

The  mother. 

The  father. 

If  according  to  the  Assoora,  dsc,  the  succession  goes  to 

The  mother. 
.  The  father. 

The  brother. 

The  husband. 

In  default  of  those  the  heirs  are  successively  as  follows  : — 

The  husband's  younger  brother. 

The  husband's  brother's  son. 
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The  sister's  son. 

The  husband's  sister's  son. 

The  brother's  son. 

The  son-in-law. 

The  father-in-law. 

The  husband's  elder  brother. 

Sapinda. 

Saculyas,  failing  them  the  property  of  a  Brahmini  will  go  to 
learned  Brahmans  of  the  same  Tillage,  and  of  other  oastes  to  the 
ruling  power. 

According  to  the  Benares  and  Mithila  schools,  the  unmarried 
daughter  is  preferred  to  the  married,  the  indigent  to  the  wealthy, 
Mitac.  ch.  ii.  s.  zi.  §  13 ;  ch.  i.  s.  iii.  §  11 ;  so,  according  to  the 
same  schools,  the  daughter's  daughter  succeeds  on  failure  of 
daughters,  MUac.  ch.  ii.  s.  zi.  §  12,  15,  and  takes  by  representa- 
tion^ oh.  ii.  s.  XL  §  16.  See  also  Menu^  cb.  iz.  §  193 ;  then  the 
daughter's  son,  ih,  ch.  IL  s.  zL  §  18 ;  then  the  son.  The 
daughter's  daughter  gets  no  share  according  to  the  Bengal  school. 
Bat  it  is  fit,  says  Menu^  that  something  should  be  given  to  her, 
Elberlingy  86. 

If  maaried,  and  the  pbopertt  was  not  given  at  the  time  of 
NUPTIALS. — ^When  the  deceased  was  married,  and  the  property  was 
not  given  to  her  at  the  time  of  her  nuptiala  If  given  by  her 
titther,  the  order  is  the  same  as  in  the  case  of  property  received  at 
nuptials,  Daya  Krama  Sangraha,  oh.  ii.  s.  t  ;  Baya  £haga,  ch. 
iv.  sec.  iL  §  16.  K  not  given  by  her  father,  the  order  is  the 
following  : — The  son  and  unmarried  daughter  together,  on  the 
death  of  either  of  them,  the  property  goes  to  the  other  (as  with 
daughters). 

The  married  daughters  who  have,  or  are  likely  to  have,  male 
issue. 

The  son's  son. 

The  daughter's  son. 

The  son's  grandson. 

The  son  of  a  contemporary  wife ;  failing  her, 

Her  grandson  and 

Son's  grandson. 

The  buren  and  widowed  daughters  together. 

Failing  them  the  succession  continues  in  the  order  as  aboTC,  viz., 

The  husband. 

The  brother. 

The  mother. 

The  father. 

Baganundana  holds  that  thef  husband  alone  has  a  right  to  the 
property  of  his  wife  dying  without  issue,  bestowed  on  her  by  him 
after  marriage,  and  that  the  brother  has  in  such  case  the  prior 
right  to  the  property  which  may  have  been  given  to  her  by  her 
father  and  mother,  Macn.  Prins  H.  L,  40. 
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Haylog  given  tbis  concise  general  outline  of  the  order  of  sno- 
cession,  we  shall  now  proceed  to  treat  of  the  law  of  each  achool 
separately,  and  at  greater  length. 

Madras  and  Benares  ScHOOLa — Property  inherited  by  a 
DAUGHTER  AS  HER  MOTHER'S  STRiDHUN — Qoes  to  her  hcirs  in  the 
same  order  of  succession  as  for  males,  because  this  acquisition  is  not 
by  law  included  in  what  is  termed  stfidhun.  The  sons  will  thus  in- 
herit this  property  in  preference  to  daughters,  and  a  brother  in  pre- 
ference to  a  childless  widowed  daughter.  According  to  Benares  and 
Mithila  schools,  such  property  is  considered  as  stridhun^  and  in- 
herited as  such,  Mitac,  ch.  ii.  s.  xi.     See  ante,  p.  176,  post,  p.  217. 

Property  acquired  as  her  own  stridhun. — Property  received 
as  gifts  or  the  like  from  her  husband  or  kindred  before,  during,  or 
after  her  marriage,  and  termed  by  the  law  stridhun,  goes  to  her 
heirs,  in  an  order  which  differs  from  the  order  of  succession  to  other 
property. 

Distribution  op  woman's  property. — Her  kinsmen  take  it  if 
she  die  without  issue.  If  a  woman  die  without  issue — i.e.,  leaving 
no  progeny — in  other  words,  having  no  daughter  nor  daughter's 
son,  nor  son,  nor  son's  son — the  woman's  property  as  above  de- 
scribed shall  be  taken  by  her  kinsmen,  namely,  her  husband  and 
the  rest,  Mitac,  ch.  ii.  s.  xi.  §  9. 

The  heirs  are  different  aocordino  to  the  form  of  marriage 
CEREMONY,  AS  SHOWN  BY  Yajnavalchya — The  kinsmen  have 
been  declared  generally  to  be  competent  to  succeed  to  a  woman's 
property.  That  of  a  childless  woman  married  in  the  form  de- 
nominated Brahma,  or  in  any  of  the  four  unblamed  modes  of 
marriage,  goes  to  her  husband ;  but  if  she  leave  progeny,  it  will  go 
to  her  (daughter's)  daughters ;  and  in  other  forms  of  marriage,  as 
the  Assoora,  ifec,  it  goes  to  her  father  and  mother  on  failure  of  her 
own  issue,  Mitac  ch.  ii.  s.  xi  §  10. 

Of  a  woman  dying  without  issue,  and  who  had  become  a  wife  by 
any  of  the  four  forms  of  marriage  denominated  Brahma,  <kc.,  the 
whole  property  as  before  described  belongs  in  the  first  place  to  her 
husband.  On  failure  of  him,  it  goes  to  his  nearest  kinsmen,  sapinda, 
allied  by  funeral  oblations.  But  in  the  other  forms  of  marriage 
called  Assoora,  the  property  of  a  childless  woman  goes  to  her  parents 
— that  is,  to  her  father  and  mother.  The  succession  devolves  first 
on  the  mother,  after  her  on  the  father ;  failing  them,  their  next  of 
kin,  Mitac.  ch.  iL  s.  xi.  §  11. 

In  all  forms  of  marriage  if  the  woman  leave  progeny,  t.«.,  if  she 
have  issue,  her  property  devolves  on  her.  daughters,  including  grand- 
daughters ;  the  daughters  share  the  residue  of  the  mother's  property 
after  payment  of  her  debts,  Yajnavhlchya,  2,  118 ;  t6.  §  12. 
Hence,  if  the  mother  be  dead,  the  succession  devolves  upon  the 
Daughters. — First,  the  unmarried ;  on  failure  of  them  the  married 
daughters.    On  failure  of  them,  the  uneudowed ;  then  those  who  are 
endowed.     Thus  Oautama  eaya,  "  A  woman's  property  goes  to  her 
daughter,  unmarried,  or  unprovided,  or  providecL'* 


Digitized  by  VjOOQIC 


STRIDHANA.  199 

Bat  this  role  for  the  danghter^s  succession  to  the  mother's  goods, 
is  exclusive  of  the  fee,  or  gratuity,  for  that  goes  to  brothers  of  the 
whole  blood  conformably  with  the  text  of  Guatama.  The  sister's 
fee  belongs  to  the  uterine  brothers  after  the  death  of  the  mother, 
MUae,  ch.  ii.  s.  xi.  $  14. 

On  failure  of  all  the  daughters, 

Granddaughters  in  the  female  line.  If  there  be  a  multitude  of  these, 
(granddaughters,)  children  of  different  mothers,  and  unequal  in  num- 
ber, shares  should  be  allotted  to  them  through  their  mothers  as 
directed  by  GaiUama;  or  the  partition  may  be  according  to  the 
mothers,  milac.  ch.  ii.,  s.  xi.  §  16. 

But  if  there  be  daughters,  as  well  as  daughters'  daughters,  a  trifle 
only  is  to  be  given  to  the  granddaughters,  Menu,  ch.  ix.  §  198 ;  MUac, 
ch.  ii.  s.  xi.  §  17. 

On  failure  also  of  daughters'  daughters  the  succession  devolves  on 
(Nwrada,  18, 1 ;  MUae,  ib.  §  18) 

Daughters'  sons.  If  there  be  no  grandsons  in  the  female  line,  the 
succession  devolves  on 

Sons,  for  the  male  issue  succeeds  in  their  default.  When  the 
mother  is  dead  let  all  the  uterine  brothers  and  uterine  sisters  equally 
divide  the  maternal  estate.  Menu.  ch.  ix.  s.  192;  Mitac.  ch.  ii.  s.  xi. 
§  19.  Brothers  and  sisters  do  not  share  together,  but  successively, 
ib,  §  20. 

Step-daughter. — The  step-daughter  may  inherit,  if  she  be  of  a 
superior  tribe.  The  wealth  of  a  woman,  which  has  been  in  any 
manner  given  to  her  by  her  father,  let  the  Brahmini  damsel  take, 
or  let  it  belong  to  her  offspring,  Menu,  ch.  ix.  §  198 ;  Mitac,  ch.  ii. 
8.  xi  §  22.  The  mention  of  Brahmini  includes  any  superior  class. 
Hence  the  daughter  of  kshetriya  wife  takes  the  goods  of  a  childless 
vaicya,  and  the  daughter  of  a  Brahmini,  kshetriya,  or  vaioya  inherits 
the  property  of  a  soodra,  ih,  §  23. 

On  failure  of  sons,  the  paternal  grandmother's  wealth  devolves  on 

Grandsons. — For  Gautama  says,  "They  who  share  the  inherit- 
ance must  pay  the  debts,  and  the  grandsons  are  bound  to  discharge 
the  debts  of  their  paternal  grandmother,  for  debts  must  be  paid  by 
sons  and  sons'  sons,  ih.  §  24. 

On  ftulure  of  grandsons,  the  suoceasora  are  the 

Husband  and  other  heirs. — Should  a  damsel,  anyhow  affianced, 
die  before  the  completion  of  the  marriage,  let  the  bridegroom  take 
back  the  gifts  which  he  had  presented,  paying,  however,  the  charges 
on  both  sides,  ib.  §  29. 

If  a  betrothed  damsel  die,  the  bridegroom  shall  take  the  rings  and 
other  presents,  or  the  nuptial  gratuity  which  had  been  given  by  him  to 
the  bride,  paying,  however,  the  charges  on  both  sides — i.e,,  clearing  or 
discharging  the  expense  which  has  been  incurred,  both  by  the  person 
who  gave  the  damsel  and  by  himself,  he  may  take  the  residue.  But 
her  uterine  brothers  shall  have  the  ornaments  for  the  head  and  other 
gifts  which  may  have  been  presented  to  the  maiden  by  her  maternal 
grandfather  (or  her  paternal  uncle  or  other  relations),  as  well 
as  the  property  which  may  have  been  regularly  inherited  by  her. 
For  Baudnayana  says,  "  The  wealth  of  a  deceased  damsel  let  the 
uterine  brethren  themselves  take.  On  failure  of  them  it  shall  belong 
to  the  mother  ;  or,  if  she  be  dead,  to  the  father,"  Yajnavalchya,  2, 
148 ;  Mitac  ch.  ii.  s.  xi.  §  80.  A  husband  in  distress,  &o.,  using  his 
wife's  property,  is  not  liable  to  make  it  good,  Mitox.  oh.  ii  s.  xi.  §  81.  In 
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a  famine,  for  the  preservation  of  the  family,  or  at  a  time  when 
a  religious  duty  must  indispensably  be  performed,  or  in  illness  or 
during  restraint  or  confinement  in  prison,  or  under  corporal  penalties, 
the  husband  being  destitute  of  other  funds,  and  therefore  taking  his 
wife's  property,  is  not  liable  to  restore  it.  But  if  he  seize  it  in  any 
other  manner,  or  under  other  isircumstances,  he  must  make  it  good, 
i6.  §  82. 

The  property  of  a  woman  must  not  be  taken  in  her  lifetime 
by  any  other  kinsman  or  heir  but  her  husband,  tb.  §  33. 

Present  on  second  marriage. — A  present  made  on  her  hus- 
band's marriage  to  another  wife  has  been  mentioned  as  a  woman's 
property.  "  To  a  woman  whose  husband  marries  a  second  wife  let 
him  give  an  equal  sum,  (as  a  compensation,)  for  the  supersession, 
see  anUf  pp.  13,  128,  provided  no  separate  property  have  been 
given  her,  but  if  any  have  been  assigned  let  him  allot  half,  Yajna- 
valchya,  2,  149 ;  Mitac,  ch.  ii  s.  xL  §  334. 

She  is  said  to  be  superseded,  over  whom  a  second  marriaqe 
IS  contracted. — To  a  wife  so  superseded,  as  much  should  be  given 
on  account  of  the  supersession  as  is  expended  in  jewels  and  ornaments 
or  the  like,  for  the  second  marriage,  provided  separate  property 
had  not  been  given  her  by  her  husband  or  by  her  father-in-law. 
But  if  such  property  had  been  already  bestowed  on  her,  half  the 
sum  expended  on  the  second  marriage  should  be  given.  Here  the 
word  half  does  not  intend  an  exact  moiety.  So  much,  therefore, 
should  be  paid  as  will  make  the  wealth  already  conferred  on  her 
equal  to  the  prescribed  amount  of  compensation,  Mitac,  ch.  ii.  s.  ii. 
§  35,  ante,  pp.  13,  128. 

Bengal  school — Descent  of  stridhana. — Stridhana  which  has 
once  devolved  according  to  the  law  of  succession,  which  governs 
the  descent  of  this  peculiar  species  of  property,  ceases  to  be  ranked 
as  such,  and  is  ever  afterwards  governed  bj  the  ordinary  rules  of 
inheritance.  Thus  the  property  given  to  a  woman  on  her  marriage 
ia  stridhana,  and  at  her  death  passes  to  her  daughter ;  upon  the 
daughter's  death  it  passes  to  the  heir  of  the  daughter  like  other 
property,  and  the  brother  of  her  mother  would  be  heir  in  prefer- 
ence to  her  own  daughter  if  she  were  a  widow  without  issue,  I 
Macn,  Prim,  H,  Z.  38. 

Where  deceased  was  unmarried. — So  property  left  to  an  un- 
married woman  is  inherited  by  her  brother,  her  father,  and  her 
mother  successively,  and  failing  these,  her  paternal  kinsmen  in 
due  order,  ib. 

Succession  to  the  peculiar  property  op  a  maiden. — In  regard 
to  the  property  of  a  maiden — first,  the  uterine  brother  is  the  suc- 
cessor; in  his  default,  the  mother,  and  failing  her,  the  father. 
Narada  says,  ''  The  wealth  of  a  deceased  damsel,  let  the  uterine 
brethren  themselves  take  ;  on  failure  of  them,  it  shall  belong  to  the 
mother,  or  if  she  be  dead,  to  the  father,  Daya  Krama  Sangraha 
oh.  ii.  a  ii.  §  1,  excepting  the  gifts  bestowed  by  a  bridegroojn,  which, 
he  is  entitled  to  receive  back,     Paithinasi  says  :  "  The  bridegroom 
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shall  take  the  gratuity  given  by  himself/'  and  Narada  says, 
«  Let  the  first  bridegroom  on  his  return  take  back  the  presents  he 
gave  to  the  damsel,  who  has  since  been  married,  and,  in  the  case 
of  her  death  likewise,  let  him  receive  back  what  he  gave  after  de- 
fraying the  expenses  which  they  have  mutually  incurred,"  ib.  §  2. 

Obdeb  of  dbsobnt. — If  the  property  were  given  to  the  woman 
at  the  time  of  her  nuptials,  her  daughters  inherit ;  the  maiden,  as 
in  the  ordinary  rule  of  inheritance,  ranking  first,  then  the  one 
betrothed,  for  she  is  superior  to  the  married  daughter  because  she 
belongs  to  the  same  original  family,  (gotra)  with  her  parents,  after- 
wards the  married  daughter  who  has,  or  is  likely  to  have,  male 
issue.*  Failing  the  maiden  and  such  married  daughters,  the  barren 
and  widowed  (laughters  succeed.  On  failure  of  daughters  the  son 
succeeds,  then  the  daughter's  son,  (who,  however,  Jim,  Vahana  post- 
pones to  the  son  of  the  contemporary  wife,  but  this  opinion  is  re- 
futed by  Srikrishna  and  other  commentators,)  the  son's  son,  the 
great-grandson  in  the  male  line,  the  son  of  a  contemporary  wife, 
her  grandson,  and  her  great-grandson  in  the  male  line.  In  default 
of  all  these  descendants,  if  the  marriage  has  been  celebrated  in  any 
of  the  approved  forms,  the  husband  succeeds,  then  the  brother,  the 
mother,  the  father.  But  if  celebrated  after  any  of  the  disapproved 
forms,  the  brother  is  preferred  to  the  husband,  and  both  are  post- 
'  poned  to  the  mother  and  fether,  1  Macn.  Prins,  H.  L,  39. 

In  default  of  these  the  succession  devolves  according  to  the  fol- 
lowing table,  as  given  by  1  Macn,  Prins,  H,  L,  39  : — 

Husband's  younger  brother. 

His  younger  brother's  son. 

His  elder  brothers's  son. 

Sister's  son. 

Husband's  sister's  son. 

Brother^s  sons. 

Son-in-law. 

Father-in-law. 

Elder  brother-in-law. 

Sapindas. 

Saculyas. 

Samanodicas. 

When  qivbn  to  heb  bt  hbb  father — If  the  property  be  given 
to  her  by  her  feather,  but  not  at  the  time  of  her  nuptials,  the  heirs 
are  thus  successively  enumerated,  viz. : — 

A  maiden  daughter. 

A  son. 

A  daughter  who  has,  or  is  likely  to  have,  male  issue. 

*  At  the  death  of  a  maiden  or  betrothed  daughter,  on  whom  the  inherit- 
ance had  devolved,  and  who  proved  barren,  or  on  the  death  of  a  widow  who 
had  not  given  birth  to  a  son,  the  suocession  of  the  property  which  they  had 
to  inherited  will  devolve  next  on  the  slBtera  having,  and  likely  to  have,  male 
issae  and  in  their  default,  on  the  barren  and  widowed  daughters,  I  Macn, 
PriM.  H.  L.  39,  note. 
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Daughter's  son. 

Son's  son. 

Son's  grandson. 

The  great-grandson  in  the  male  line. 

The  son  of  a  contenoporarj  wife. 

Her  grandson. 

Her  great-grandson  in  the  male  line. 

In  defaalt  of  these,  the  barren  and  the  widowed  daughters  suo- 
oeed  as  co-heirs,  and  then  the  succession  goes  on  as  in  the  ap- 
proved forms  of  marriage,  1  MacvL  Prins.  H,  L,  40. 

If  not  given  heb  bt  her  father. — If  the  property  has  not 
been  given  her  bj  her  father,  and  not  given  to  her  at  the  time  of 
her  nuptials,  the  heirs  are  in  the  same  order  as  above,  with  the  excep- 
tion that  the  son  and  unmarried  daughter  inherit  together,  and  not 
successively,  and  that  the  son's  son  is  preferred  to  the  daughter's 
son,  i&.  40. 

Succession  of  a  woman's  children  to  her  separate  pro- 
perty.— Partition  of  woman's  property  is  explained.  Menu  says, 
*<  When  the  mother  is  dead,  let  all  the  uterine  brothers  and  the 
uterine  sisters  equally  divide  the  maternal  estate,  ch.  ix.  §  192. 
The  meaning  must  be  this,  Let  sisters  and  brothers  of  the  whole 
blood  share  the  estate,  Jim,  VaJuina^  oh.  iv.  a  ii.  §  2.  Vrihaspaii 
says  a  woman's  property  goes  to  her  children,  and  the  daughter  is  a 
sharer  with  them',  provided  she  be  unaffianced ;  but,  if  married, 
she  shall  not  receive  the  maternal  wealths  Here,  the  term 
children  intends  sons,  and  they  share  the  mother's  goods  with  un- 
betrothed  daughters.  So  Sankha  and  lAkhUa  say,  ''  All  uterine 
brothers  are  entitled  to  sfiare  the  wealth  equally,  and  so  are  un- 
married sisters,"  Jim.  Vahana,  oh.  iv.  s.  ii.  §  4.  The  son  inherits, 
whether  initiated  or  uninitiated.  The  text  of  Bevala  is  condnsive 
against  the  supposition  that  unmarried  daughters  and  sons  in- 
herit successively.  He  says,  '*  A  woman's  property  is  common  to 
her  sons  and  unmarried  daughters  when  she  is  dead,  but  if  she 
leave  no  issue  her  husband  shall  take  it,  her  mother,  her  brother, 
or  her  father,"  ib,  §  6. 

On  failure  of  either  the  son  or  unmarried  daughter,  the  other  is 
heir.  On  failure  of  both  of  them,  a  married  daughter  who  has  a 
son,  and  her  who  may  have  male  issue,  for  by  means  of  the  sons  they 
may  present  oblations  at  solemn  obsequies,  Jim.  VahanOy  ch.  iv.  s.  ii. 
§  9 ;  and  for  the  same  reason  daughters'  sons  inherit  on  failure 
of  daughters,  for  Menu  declares,  **  Even  the  son  of  a  daughter  de- 
livers him  in  the  next  world  like  the  son  of  a  son,"  ch.  ix.  §  139 ; 
Jim.  Vahana,  ch.  ii.  &  iv.  §  10.  Neither  a  barren  nor  a  widowed 
daughter  succeeds,  for  these  present  no  oblations  at  solemn  obse- 
quies, eithei  in  person,  or  by  means  of  their  oflfepring,  Jim.  VakaMO^ 
ch.  iv.  s.  ii.  §  10.  Accordingly,  since  the  daughter's  right  of  suooee- 
sion  is  founded  on  benefits  conferred  by  means  of  her  male  issue, 
tSrikrishna ;  or  since  neither  the  barren  nor  the  widowed  daughter's 
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right  of  equal  saccesslon  is  recognised,  AckytUa  ;  Narada  says,  On 
failure  of  the  son  the  daughter  inherits,  for  she  equally  continues 
the  lineage.  But  if  there  be  a  son's  son  and  a  daughter's  son  claim- 
ing the  inheritance,  the  son's  son  has  the  exclusiye  title,  for  it  is 
reasonable,  since  the  married  daughter  is  debarred  from  the  in- 
heritance by  the  son,  that  the  son  of  the  debarred  daughter  should 
be  excluded  by  the  son  of  the  person  who  bars  her  claim,  Jim, 
Vahana^  ch.  iv.  s.  ii.  §  11. 

On  failure  of  all  these,  including  the  daughters*  son  [and  the 
son's  grandson,  Srikrishna^  the  barren  and  the  widowed  daughters 
both  succeed  to  their  mother's  property,  for  they  also  are  her  off- 
spring, and  the  right  of  others  is  declared  to  be  on  failure  of 
issue,  t6.  §  12. 

Passages'  apparently  oonteadictort  op  the  daughtbb's  suc- 
cession IN  EXCLUSION  OP  THE  SON  BBLATE  TO  THE  WEALTH  RECEIVED 

BY  THE  MOTHER  AT  HER  NUPTIALS. — The  tcxt  of  Gautama,A  woman's 
separate  property  goes  to  her  daughters  unaffianced,  and  to  those 
not  actually  married ;  that  of  Faraday  Let  daughters  divide  their 
mother's  wealth,  or  on  failure  of  daughters,  her  male  issue ;  a  passage 
of  Katyayaruiy  But  on  failure  of  daughters  the  inheritance  belongs 
to  the  son  ;  as  also  one  of  Yajnavalchya,  Daughters  share  the  resi- 
due of  their  mother's  property  after  payment  of  her  debts ;  and 
the  male  issue  succeeds  in  default,  relate  only  to  the  {Yautuka) 
wealth  given  at  nuptials ;  for  these  passages  contradict  the  text  of 
Detfola  above  cited.  Accordingly,  since  it  is  in  the  case  of  wealth 
given  at  nuptials  that  the  unmarried  daughter  has  the  prior  right 
of  succession,  or  has  the  exclusive  right,  Menu  says,  "  Property 
given  to  another  on  her  marriage,  Yautuka,  is  the  share  of  her 
unmarried  daughter,*'  Jim,  VaJiana,  ch  iv.  s.  ii.  §  1 3. 

Yautuka  signifies  property  given  at  a  marriage,  from  the  verb 
yu,  to  mix;  t6.  §  14.  Vasishtha  says,  "Let  the  females  share 
the  nuptial  presents,  (parinayya)  of  their  mother ;  for  parinayya 
signifies  wealth  received  at  a  marriage ;  ih.  §  15. 

As  for  a  passage  of  Menu,  **  The  wealth  of  a  woman  which  has 
been  in  any  manner  given  her  by  her  father,  let  the  Brahmini 
damsel  take,  or  let  it  belong  to  her  offspring.  Menu,  ch.  ix.  §  198. 
The  meaning  must  be,  that  property  which  was  given  to  her  by  her 
fitther  even  at  any  other  time  besides  that  of  the  nuptials,  shall 
belong  exclusively  to  her  daughter,  and  the  term  Brahmini  is 
merely  illustrative,  (indicating  that  a  daughter  of  the  same  tribe 
with  the  giver  inherits,  Mahesvara,)  or  lest  the  term  should  be  im- 
pertinent, the  text  may  signify  that  the  Brahmini  damsel  being 
daughter  of  a  contemporary,  shall  take  the  property  of  the  Kshetriya 
and  of  other  wives  dying  childless,  which  had  been  given  to  them 
by  their  fathers.  The  precept  which  directs  that  "  the  property  of 
a  childless  woman  shall  go  to  her  surviving  husband,"  does  not  here 
take  effect.  Such  is  the  meaning  of  the  passage  ;  for  else,  (accord- 
ing to  the  preceding  interpretation,  Srikruhna,)  ell  the  texts  (which 
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declare  the  equal  right  of  the  son  and  daughter  to  inherit  their 
mother's  property  in  certain  cases)  would  be  incongruous,  Jirn^ 
Vahana,  cb.  iv.  s.  ii.  §  16.     See  post,  p.  212. 

The  daughter's  son  is  not  meant  where  it  is  said,  that  issue  male 
succeeds  on  failure  of  daughters,  ib.  §  17. 

Such  an  interpretation  cannot  be  supported  by  the  metaphorical 
sense  of  terms,  ib,  §  18,  nor  by  construction,  i6.  §  19. 

Besides  the  word  "  daughter  "  in  the  text  of  Tajnavalchya  hav- 
ing the  termination  of  the  first  or  nominative  case,  and  the  pro- 
noun ^their)  having  that  of  the  fifth  ablative,  cannot  be  connected 
with  the  term  issue  by  construction,  which  requires  the  sixth  or 
relative  case.  But  this  term  governs  the  word  **  mother,"  not- 
withstanding the  intervention  of  mediate  terms;  thus,  then,  with  the 
certainty  that  issue  of  the  mother  is  here  intended,  it  is  reasonable 
to  interpret  issue  of  the  mother  (as  signifying  son,  Mahesvara)  in 
the  text  of  Narada  and  Katyayana,  for  there  can  be  no  contradic- 
tion, since  the  passage  must  be  presumed  to  be  grounded  on  the 
same  revelation,  Srtkrishna  and  Chudamani ;  Jim,  Vahana^  oh.  It. 
8.  ii.  §  20. 

It  is  rioht  that  thb  son  should  inherit  bevorb  thb 
daughter's  son. — Moreover,  conformably  with  the  text  of  Baud- 
hayanay  male  issue  of  the  body  being  left,  the  property  must  go  to 
them,  and  because  (the  son,  as  immediate  issue  of  the  mother,  ia) 
nearer  of  kin  (than  the  daughter's  son,  who  is  a  mediate  descend- 
ant,) it  is  reasonable,  that  the  son  bom  of  her  body  should  have 
the  right  of  succession  to  his  mother's  property,  and  not  the  daugh- 
ter's son,  who  is  a  mediate  descendant  not  bom  of  her  person,  tb. 
§21. 

Hence  a  woman's  separate  property  received  by  her  at  her  nup- 
tials goes  to  her  daughter  and  not  to  her  sons,  (if  there  be  a 
daughter,  Srtkrishna  and  Mahesvara^  and  the  text  of .  OatUama^ 
1 13,  is  intended  to  explain  the  order  of  succession  in  this  case,  (of 
an  inheritance  devolving  on  the  female  issue,)  Jinu  VahanOy  oh. 
iv.  s.  ii.  §  22. 

First,  the  woman's  property  goes  to  her  unaffianced 
DAUGHTERS. — If  there  be  none  such,  it  devolves  on  those  who  are  be- 
trothed. In  their  default,  it  passes  to  the  married  daughters.  For 
the  right  of  the  female  issue  generally  is  suggested  by  the  term 
daughters,  (in  Gautama^s  text,  §  13,)  and  the  special  mention  of 
'<  unafiQanced"  and  *'  unmarried"  which  follows  is  pertinent  as  de- 
claratory of  the  order  of  succession,  (and  not  as  a  limitation  of  the 
preceding  term,)  Jim,  Vakaiia,  ch.  iv.  s.  ii.  §  23.  Yajnavalchyoj  2, 
146,  says,  "The  separate  property  of  a  childless  woman  married  in 
the  form  denominated  Brahma,  or  in  any  of  the  four  (unblamed 
forms  of  marriage,)  goes  to  her  husband ;  but  if  she  leaves  progeny  it 
will  belong  to  her  daughter;  and  in  other  forms  of  marriage,  (as  the 
Assoora,  &o.,)  it  goes  to  the  father,  (and  mother,  on  failure  of  issue,) 
Jim,  Vahana,  oh.  iv.  a  ii.  §  24,  27.     Here  in  certain  fcMrms  of  mar- 
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riage  termed  Brahma,  &o.,  wbat  has  beea  received  bj  a  woman  at 
the  nuptial  fire  goes  after  her  death  first  to  her  daughters,  (not  like 
property  received  at  any  other  time  but  that  of  her  nuptials,  to 
ber  sons  as  well  as  her  daughters,  Srikrishna.)  Again,  the  right  de- 
Tolves  first  on  the  maiden  daughter,  conformably  with  the  text 
above  cited,  Achyuta  and  Srikrishna;  if  there  be  none,  it  descends 
to  the  betrothed  daughters,  or  for  want  of  such  it  goes  to  a  mar* 
Tied  daughter  (including  even  a  barren  or  a  widowed  one,  Chuda- 
fnaniy)  or  on  failure  of  all  daughters  it  devolves  on  the  son.  For 
the  husband's  right  of  succession  is  relative  to  property  of  a  wife 
who  leaves  no  issue  whatever,  Jim,  Vahana,  ch.  iv.  s.  ii.  §  25. 

The  right  of  the  married  daughter  too,  on  failure  of  the  unaffi- 
anoed  one  and  the  rest,  has  been  hinted  by  VrihaspcUi  uaing  the 
term  unaffianced,  t6.  26. 

It  should  not  be  alleged  that  the  text  of  Yajnavcdehya,  cited  §  24, 
does  not  relate  exclusivly  to  wealth  received  at  nuptials,  but  is  ap- 
plicable to  any  property,  whether  obtained  then  or  at  any  other 
time,  and  appertaining  to  a  woman  espoused  by  such  forms  of 
marriage ;  for  the  preceding  passage,  Yajnavalchi/a,  2,  145,  (which 
is  declaratory  of  a  brother's  right  of  succession,)  would  have  no  per- 
tinency,  (since  even  in  that  case  the  husband  or  the  father  would 
inherit  under  the  text  in  question,)  and  it  would  disagree  with 
Menu,  for  he  says,  *'  It  is  admitted  that  the  property  of  a  woman, 
married  by  the  ceremonies  called  Brahma,  &a,  shall  go  to  her  hus- 
band if  she  die  without  issue.  But  her  wealth,  given  to  her  on  her 
marriage  in  the  form  called  Assoora,  or  either  of  the  other  two, 
Rakshara  and  Paisacha,  is  ordained,  on  her  death  without  issue,  to  be- 
come the  property  of  her  mother  and  of  her  father,  Menu,  ch.  ix.  196, 
197.  Here  the  subsequent  terms,  '*  wealth  given  to  her,"  are  un- 
understood  in  the  preceding  sentence.  Therefore,  by  thus  connect- 
ing the  terms,  "  wealth  given  to  her  at  the  nuptial  ceremonies,''  <Sco., 
the  text  appears  to  relate  to  property  received  at  her  marriage,  and 
not  generally  to  any  property  whatever,  Jim.  Vahana,  ch.  iv.  s.  ii. 
§  27.  So  Tama  saying, ''  wealth  which  is  given  at  marriages  called 
Assoora,'*  <&c.,  (is  acknowledged  to  belong  to  the  parents,  if  the 
woman  die  without  issue,)  appears  to  intend  nuptial  presents  ex- 
clusively ;  that  is,  wealth  which  is  given  while  the  marriage  cere- 
mony lasts,  having  been  commenced  but  not  being  finished,  t6. 
§28. 

The  texts  do  not  relate  to  any  property  belonging  to  a  woman 
married  in  such  a  form,  but  to  property  given  to  her  at  a  marriage 
celebrated  in  such  form,  ib,  §  29. 

Succession  to  the  sepaeate  pbopebty  op  a  childless  widow. 
— ^The  separate  property  of  a  childless  woman  married  in  the  form 
denominated  Brahma,  or  in  any  of  the  four  (unblamed)  forms  of  mar- 
riage, goes  to  her  husband,  Jim,  Vahana^  ch.  iv.  sec.  iii  §  2,  4,  5. 

These  forms  are  the  Daiva,  Arsha,  Prajupatya,  and  Gandharva. 
Wealth  which  has  been  received  by  a  woman  while  the  marriage  in 
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any  of  these  forms  is  celebrated  devolves  on  her  husband  if  she  die 
without  issue,  Jim,  Vahana,  ch.  iv.  &  iii.  §  3. 

A  woman's  property  received  at  a  marriage  in  a  form  called  Assoora, 
and  the  like,  her  mother  may  take  on  her  demise,  though  her  husband 
be  living  ;  and  on  failure  of  the  mother,  the  father,  t6.  §  6. 

The  wealth  of  a  deceased  damsel  let  the  uterine  brethren  them- 
selves take ;  on  failure  of  them  it  shall  belong  to  the  mother ;  or, 
if  she  be  dead,  to  the  father,  Jim,  Vahana,  ch.  iv.  s.  iii.  §  7. 

The  brother  does  not  inherit  preferably  the  nuptial  present  as  he 
does  a  maiden's  property,  i6.  §  9. 

But  wealth  received  by  a  woman  after  her  marriage,  from  the 
family  of  her  father,  of  her  mother,  or  of  her  husband,  goes  to  her 
brothers — not  to  her  husband.  Ya'>navalehya  declares,  "  That  which 
has  been  given  to  her  by  her  kindred,  as  well  as  her  fee  or  gratuity, 
and  anything  bestowed  after  marriage,  her  kinsmen  take  if  she  die 
without  issue,"  Jim,  Vahana,  ch.  iv.  s.  iiL  §  10. 

Given  by  her  kindred,  "  presented  to  her  by  her  father  or  mother 
(during  her  maidenhood,  Chudamani  and  Srlkrishna,*')  Hence  since 
the  words,  given  by  her  kindred,  intend  given  by  the  father  and 
mother,  their  sons,  who  are  her  brothers,  are  the  kinsmen  here  signi- 
fied, t6.  §  11. 

Katyayana  says,  "  Inmioveable  property  which  has  been  given  by 
parents  to  their  daughter  goes  always  to  her  brother  if  she  die  with- 
out issue.  For  it  appears  that  the  brother's  right  of  succession  is 
founded  simply  on  her  leaving  no  issue,  which  is  the  case  equally  of 
a  maiden  as  of  a  childless  wife,  Jim,  Vahana,  ch.  iv.  s.  iii  §  12,  13. 

Under  the  term  immoveables  in  the  above  passage  of  Yajnavair 
chya  is  included  the  moveables,  Jim,  Vahana,  ch.  iv.  s.  iiL  §  14. 

Presents  given  to  heb  when  a  maiden  are  included  ik 
PARAGRAPH  10. — By  the  phrase,  given  her  by  her  kindred,  is  signi- 
fied that  which  was  given  her  by  her  parents  when  a  maiden.  For 
anything  given  her  subsequently  to  her  nuptials  b  comprehended 
under  gift  subsequent,  and  either  the  husband  or  the  parents  inherit 
that  which  was  given  her  at  the  time  of  the  wedding.  Katyayana 
describes  a  gift  subsequent,  *'  What  has  been  received  by  a  woman 
from  the  family  of  her  husband,  and  at  a  time  posterior  to  her  mar- 
riage, is  called  gift  subsequent ;"  and  so  in  that  which  is  similarly 
received  from  the  family  of  her  kindred,  Jim,  Vahana,  ch.  iv.  &  iiL 
§16. 

From  the  family  of  her  husband — that  is,  from  her  fiither-in-law 
and  the  rest — from  her  kindred,  from  that  of  her  fetther  or  mother, 
ib,  §  17  ;  so  whatever  is  received  after  her  nuptials  either  from  her 
husband  or  from  her  parents  through  the  affection  of  the  giver, 
Bhrigu  pronounces  gift  subsequent,  §  18. 

Explanation  op  pee,  or  perquisite,  by  the  same  axtthor. — 
Whatever  has  been  received  as  a  price  of  workmen  on  houses,  fur- 
niture, and  carriages,  milking  vessels  and  ornaments,  is  denomi- 
nated a  fee,  t6.  §  19 ;  and  this  is  explained  to  mean  *'  What  is  given 
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to  a  woman  by  artists  constructiug  a  house,  or  ezecating  other  work, 
as  a  bribe  to  send  her  husband,  or  either  parents  (of  her  family)  to 
labour  on  such  particular  work,  is  her  fee.  It  is  the  price  of  labour, 
since  its  purpose  is  to  engage  a  labourer,"  ib,  20.  Vyasa  says,  "  What 
is  given  by  way  of  a  bribe,  or  the  like,  to  induce  her  to  go  to  the 
house  of  her  husband  {ib.  21),  whatever  be  the  form  of  marriage, 
such  fees,  or  any  similar  property  of  a  childless  woman,  her  brothers 
inherit,"  ib,  §  22. 

The  term  culca  (perquisite)  is  not  employed  in  its  sense  of  price, 
as  intending  a  gratuity  for  the  price  of  the  bride,  such  as  is  given 
at  an  Assoora  marriage,  ib,  §  23,  24. 

The  brother  is  heir  to  the  fee,  or  perquisite  under  every  form  of 
marriage,  ib,  25. 

Gautama  conveys  the  same  meaning  as  Katyayana,  "  The  sister's 
fee  belongs  to  the  uterine  brothers  ;  after  them  it  goes  to  the  mother, 
and  next  to  the  father.  In  the  first  place,  it  goes  to  her  brother  of 
the  whole  blood ;  in  failure  of  him,  to  the  mother ;  on  her  default 
it  devolves  on  the  father,  ib.  27,  28.  Therefore  the  property  goes 
first  to  the  whole  brothers ;  if  there  be  none,  to  the  mother ;  if  she 
be  dead,  to  the  fitther ;  on  failure  of  these,  to  the  father,  ib.  29. 

On  failure  of  the  above-mentioned  hsibs,  collaterals  in- 
herit.—  Vriha^xaiB&ys,  The  mother's  sister,  the  maternal  uncle,  the 
father's  sister,  the  mother-in-law,  and  the  wife  of  an  elder  brother 
are  pronounced  similar  to  mothers.  If  they  leave  no  issue  of  their 
bodies,  nor  son  (of  a  rival  wife),  nor  daughter's  son,  nor  son  of  those 
persons,  the  sister's  son  and  the  rest  shall  take  their  property,  ib. 
31,  32. 

Daughter's  son  succeeds  on  failure  of  the  daughter,  and 
OF  MALE  ISSUE. — ^If  there  be  no  legitimate  son  or  daughter,  nor  a 
grandson  in  the  male  line,  nor  a  son  of  a  rival  wife,  the  right  of  suc- 
cession devolves  on  the  daughter's  son,  ib.  33 ;  but  not  on  the  son 
of  a  daughter's  son,  for  he  is  excluded  from  the  oblation  of  food  at 
obsequies,  ib.  34. 

For  want,  then,  of  sons  and  other  lineal  heirs  as  here  specified,  and 
in  default  of  brothers  or  other  preferable  claimants,  including  the 
husband,  the  inheritance  passes  to  the  sister's  son  and  the  rest, 
although  kinsmen,  as  the  father-in-law,  the  husband's  elder  brother, 
or  the  like  be  living.  For  the  chief  purpose  of  indicating,  under 
the  head  of  inheritance,  the  competency  to  present  funeral  oblations, 
as  is  done  by  describing  the  women  as  similieur  to  mothers  and  cer- 
tain persons  as  standing  in  the  relation  to  them  of  sons,  is  to  suggest 
the  right  of  succession  to  their  property,  Jim.  Vahana,  ch.  iv.  s.  iii. 
§  35.     But  not  the  order  of  succession. 

Order  of  succession  to  the  separate  property  of  childless 
WOMEN. — Since  the  text  enumerates  "  sister's  son,"  &c.,  if  the  order 
of  succession  consequently  be  first  the  sister's  son,  then  the  husband's 
sister's  son,  next  the  child  of  the  husband's  younger  brother,  after- 
wards the  child  of  the  husband's  elder  brother,  then  the  son  of  the 
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brother,  after  him  the  son-in-law,  and  subsequently  the  younger 
brother-in-law,  the  right  would  devolve  last  of  all  on  the  younger 
brother  of  the  husband  contrary  to  the  opinion  and  the  practice  of 
venerable  persons.  Therefore  the  text  is  propounded  not  as  declara- 
tory of  the  order  of  inheritance,  but  as  expressive  of  the  strength  of 
the  fact — (namely,  of  the  benefits  conferred.)  Thus  Menu  declares 
under  the  head  of  inheritance,  '^  To  three  ancestors  must  water  be 
given  at  their  obsequies,  for  three  is  the  funeral  oblation  of  food 
ordained,  the  fourth  is  the  giver  of  oblations,  but  the  fifth  has  no 
concern  with  them,"  ch.  ix.  §  186.  In  like  manner  Yajnavalchya 
shows  succession  to  property  in  right  of  the  funeral  oblation, 
**  Amongst  these  (sons  of  various  descriptions)  the  next  in  order  is 
heir  and  giver  of  oblations  on  failure  of  the  preceding.  The  son's 
preferable  right  seems  to  rest  on  his  presenting  the  greatest  number 
of  beneficial  oblations,  and  on  his  rescuing  his  parent  from  hell ;  and 
a  passage  of  Vrddha  Catatapa  expressly  provides  for  the  funeral 
oblations  of  these  women,  "  For  the  wife  of  a  maternal  uncle,  or  of 
a  sister's  sons,  of  a  father-in-law,  and  of  a  spiritual  parent,  of  a  friend, 
and  of  a  maternal  grandfather,  as  well  as  for  the  sister  of  the  mother 
or  of  the  father,  the  oblation  of  food  at  obsequies  must  be  performed, 
Jim.  Vahana,  ch.  iv.  s.  iii.  §  36. 

This,  then,  is  the  order  of  succession  to  a  woman's  property  ac- 
cording to  the  various  degree  of  benefit  to  the  owner  of  the  pro- 
perty from  the  oblations  of  food  at  obsequies.     In  the  first  place — 

The  husband's  younger  brother,  for  he  is  a  kinsman,  (sapinda,) 
and  presents  oblations  to  her,  to  her  husband,  and  to  three  persons 
to  whom  oblations  were  to  be  ofiered  by  her  husband ;  after  him 
the 

Son  of  his  husband's  eldest  brother,  or 

Son  of  his  younger  brother,  is  heir  to  the  separate  property  of 
his  uncle's  wife  ;  for  he  is  a  kinsman,  and  presents  oblations  to  her, 
to  her  husband,  and  to  two  persons  to  whom  oblations  were  to  be 
offered  by  her  husband.    On  failure  of  such,  the 

Sister's  son,  though  he  be  not  a  kinsman,  (sapinda,)  inherits  the 
separate  property  left  by  his  mother's  sister,  because  he  presents 
oblations  to  her,  and  to  three  persons  (her  father  and  the  rest)  to 
whom  oblations  would  have  been  offered  by  her  son.  In  default  of 
him 

Son  of  the  husband's  sister  (for  it  is  reasonable,  since  the 
husband  has  a  weaker  claim  than  the  son,  that  persons  claiming 
under  them  should  have  similar  relative  precedence^  is  heir  to  the 
property  of  his  uncle's  wife,  because  he  presents  oblations  to  three 
persons  to  whom  they  were  to  be  offered  by  her  husband,  and  also 
presents  oblations  to  her  and  to  her  husband.  On  failure  of  him, 
the 

Brother's  son  is  the  successor  of  his  aunt's  property,  for  he  pre- 
sents oblations  to  the  father,  to  her  grandfather,  and  to  herself.  If 
there  be  no  nephew,,  the 

Son-in-law  or  husband  of  her  daughter  is  heir  to  his  mother-in- 
law's  property,  since  he  presents  oblations  to  his  motiier-in-law  and 
&hther-in-law. 
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The  text  indicatea  ?^eir$,  not  their  order  of  auccesnon.  This  ord«r  of 
Bucceesion  muat  be  aasumed,  and  the  mention  of  a  sister's  son  and 
the  rest,  §  81,  was  intended  merely  for  an  indication  of  the  heirs  with- 
out specifying  the  order  in  which  they  succeed,  ib.  §  88. 

Again,  on  failure  of  these  six,  it  must  be  understood  that  the  suc- 
cession devolves  on  the 

Father-in-law. 

Eldest  brother-in-law  and  the  rest,  according  to  their  nearness  of 
kin,  (the  nearest  sapinda  being  the  heir,)  ib.  §  89. 

It  muat  not  be  supposed  that  this  text,  §  81,  is  applicable  where  a 
failure  of  kinsmen  (sapinda)  exists ;  for  in  this  chain  of  successors 
the  husband's  younger  brother,  and  his  son,  and  the  son  of  the  hus- 
band's elder  brother  have  been  specified,  isind  the  husband's  father 
and  elder  brother,  who  are  nearer  of  kin,  have  been  omitted,  ib.  §  40. 

A  CONTRABY  PRACTICE  MUST  BE  REJECTED  AS  UNAUTHORISED. 

Therefore  the  practice  of  preferring  the  father-in-law  to  the  younger 
brother-in-law,  or  of  regulating  the  succession  in  the  order  specified 
in  the  passage  above  cited,  §  31,  which  has  been  introduced  for 
want  of  comprehending  the  text  of  Vrihaspati,  §  31,  or  those  of  Menu 
or  Yajnavcdchya,  and  of  understanding  the  true  sense  of  the  law, 
must  be  rejected  as  destitute  of  reason  and  authority,  ib,  §  41. 

The  settled  order  of  succession  to  the  separate  property  of  a 
woman  is  thus  stated  in  a  summary  in  the  notes  to  Jim.  Vahana^  at 
the  end  of  ch.  iv.,  viz. : — 

In  the  case  of  property  left  by  a  maiden  the  right  devolves  first  on 
a  brother  of  the  whole  blood ;  if  there  are  none,  on  the  mother ;  if  she 
be  dead,  on  the  father. 

It  is  the  same  in  respect  of  property  left  by  a  betrothed  damsel,  ex- 
cepting what  was  given  by  the  bridegroom,  for  he  has  a  right  to  what- 
ever he  gave. 

In  regard  to  the  property  of  a  married  woman  which  was  received 
at  her  marnage,  the  first  in  rank  is  the 

Daughter  unmarried. 

Daughter  betrothed. 

Daughters  married,  who  have,  or  are  likely  to  have,  male  issue,  in- 
herit together ;  or  on  failure  of  either,  Uien  the  other  takes  the  suo- 
oettion.     If  there  be  none  of  either  description 

Daughters,  barren  and  widowed,  have  an  equal  right,  and  on  fail- 
ure of  one,  the  other  succeeds.  Next  the  right  devolves  in  order  on 
the 

Son. 

Daughter's  son. 

Son's  son. 

Qreat  grandson  in  the  male  line. 

Son  of  a  contemporary  wife. 

Her  grandson. 

Her  great  grandson  in  the  male  line,  with  this  difference,  that,  ac- 
cording to  the  author  of  the  work,  {Jim,  KoAana,)  the  right  of  the 
daughter's  son  follows  that  of  the  contemporary  wife's  son. 

In  the  next  place,  if  the  property  were  received  at  the  time  of 
nuptials  celebrated  in  one  of  uie  five  forms  denominated  Brahma,  &c., 
the  order  of  succession  is 

O 
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Husband. 
Brother. 
Mother. 

Father,  bat  if  it  were  received  at  nuptials  in  one  of  the  three  forms 
called  AsBoora,  &c.,  the  order  is 

Mother. 
Father. 
Brother. 
Husband,  then 
Husband's  younger  brother. 
Son  of  his  elder  brother. 
Sister's  son. 
Husband's  sister^s  son. 
Brother's  son. 
Son-in-law. 
Father-in-law. 
Elder  brother-in-law. 

Sapinda's  kinsmen  allied  by  fiineral  oblations  in  the  order  of 
proxunity. 

Sakulyas,  kinsmen  connected  by  family. 

Samanodakas,  such  as  are  allied  by  similar  oblations  of  water. 

In  the  case  of  property  given  by  tlie  father  at  any  other  time  but 
the  wedding,  a 

Daughter  (maiden). 

S<m. 

Daughter  who  has,  or  is  likely  to  have,  male  issue. 

Daughter's  son. 

Son's  son. 

Son  of  a  contemporary  wife. 

Her  grandson,  and 

Great  grandson  in  the  male  line. 

Daughters,  barren  and  widowed,  inherit  together ;  afterwards  the 
Buocession  proceeds  aa  before  described  in  the  case  of  property  re- 
ceived at  nuptials  denominated  Brahma,  &o. 

In  the  case  of  property  not  received  at  a  wedding,  and  other  than 
such  as  is  given  by  a  father,  the 

Son  and  daughter,  unmarried,  inherit  together ;  on  fEolure  of  both 
of  them, 

Daughters  who  have,  or  may  have,  male  issue. 

Son's  son. 

Daughter's  son. 

Great  grandson  in  the  male  line. 

Son  of  the  contemporary  wife. 

Her  grandson,  and 

Great  grandson,  in  the  male  line. 

Daughters,  barren  and  widowed,  inherit  together ;  and  lastly,  as 
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before,  the  same  with  that  of  property  received  at  Brahma  nup- 
tials, Srikrishna;  Jim,  Vahana,  cL  iv.  §  41,  summary  in  note. 

ObDBB    or     SUCCESSION     TO    woman's    PXCXTIJAB     P&OPBBTY. — 

According  to  Elberling^  in  distributing  the  property  in  possession  ot 
a  woman  at  her  death,  regard  must  be  had  to  the  manner  in  which 
she  obtained  possession  thereof.     Thus— 

Pbopebty  inhbbited  as  widow,  dauohtbb,  mothkr,  and  grand- 
MOTHEK. — Property  inherited  from  a  husband,  father,  son,  or  grand* 
son,  goes  at  her  death  to  the  next  heir  of  her  husband,  father,  soq, 
or  grandson  in  existence  at  her  death.  The  same  is  the  case  with 
any  increase  or  accumulation  from  such  property  during  her  possession, 
as  she  is  only  entitled  to  the  use  of  such  property,  Elberling^  p.  83. 

Property  taken  by  a  childless  wife  on  a  partition  by 

HUSBAND    OR   BY   MOTHER   ON   PARTITION    AMONO  SONS. — Property 

taken  by  a  childless  wife  on  a  partition  by  the  father  in  his  lifetime 
among  his  sons,  or  by  a  mother  on  a  division  among  her  sons  of  the 
patrimonial  estate  after  their  brother's  death,  goes  as  far  as  it  may 
be  in  existence  or  undisposed  of  at  her  death,  to  those,  or  to  the 
legal  heirs  of  those,  from  whose  inheritance  it  was  taken,  because 
the  property  was  given  for  her  maintenance,  and  is  not  enumerated 
amoD^  the  different  acquisitions  of  a  woman  termed  Hridhun^ 
Elberling,  p.  83. 

BoifBAY  school — The  successors  to  a  married  woman's  pro« 
perty  abb  her  childrbn. — The  right  of  succession  after  a  woman's 
decease,  that  (part  of  her)  private  (Hroperty,  which  is  entitled  a  gift 
suhsequent  is  thus  settled  by  Menu,  '^  What  she  received,  after  mar- 
riage, frx>m  the  family  of  her  husband,  and  what  her  lord  may  have 
given  her  through  affection,  shall  be  inherited,  even  if  she  die  in  his 
lifetime,  by  her  children.  The  term  children  is  thus  explained  by 
Menu,  ch.  ix.  §  192 ;  ''  On  the  death  of  the  mother  let  all  the  uterine 
brothers  4ind  uterine  sisters  equally  divide  the  maternal  estate," 
MayuUuij  ch.  iv.  s.  10,  §  13. 

ArGUHBNT  against  the  reciprocal  rights  of  the  30N9  AND 

THB  DAUGHTERS. — ^Whcu  from  nou-cxistence  of  daughters  and  the 
rest,  the  right  of  inheritance  devolves  even  to  the  sons  from  their 
connexion,  then  it  becomes  reciprocal.  When  this  right  is  taken 
up  by  unmimded  daughters,  then  the  son's  succession  arising  from 
that  connexion  is  at  an  end  ;  but  according  to  the  Mitacshara,  it  is 
not  declared  that  the  succession  pertains  (equally  or)  reciprocally  to 
the  brothers  and  unmarried  sisters.  Yet  it  has  been  said  by  others, 
"It  is  declared  that  there  is  no  original  connexion  of  sons  and 
daughters  in  property  received  by  their  mother  after  marriage,  or 
given  by  her  husband  through  affection,"  Mayukha^  ch.  iv.  s.  10,  §  14, 
Amongst  daughters  the  unmarried  are  first,  sharing  with 
iONS. — ^The  distinctions  in  succession  among  daughters  are  pointed 
out  by  Menu  :* — "  A  woman's  property  goes  to  her  children,  and 

*  It  ia  not  a  text  of  Menu,  but  of  Brihcupati,  note  6 ;  Mayviha,  ch.  iv.  a  10^ 
8  16. 
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the  daughter  is  a  sharer  with  them,  provided  she  be  not  given  awaj; 
but  if  married,  she  receives  a  mere  token  of  respect"  Is  a  sharer  ; 
shares  equally  vdth  the  sons.  Not  given,  away ;  unmarried.  It 
means  that,  if  there  be  one  (unmarried,)  then  the  married  (daughter) 
receives  a  mere  token  of  respect — that  is,  only  something  yery 
small  If  there  be  no  unmarried  daughter,  the  share  of  the  married 
daughter  is  equal  to  that  of  the  brothers,  according  to  the  text  of 
Kaiyayana.  *'  Married  sisters  shall  share  with  (brothers  or)  kinsmen, 
Mayukhoy  ch.  iv.  s.  10,  §  15. 

Tlie  daughters*  daughters  get  some  trifle,  t6.  §  16. 

All  propbbtt  acquired  by  marbiaob  the  dauohteb,  and  not 
THE  SON,  TAKES. — But  all  property  acquired  by  marriage,  Yauiakay 
goes  to  the  unmarried  daughter  alone,  not  to  the  son.  So  a  prior 
text  of  Menuy  ch.  ix.  §  131  :  "  Property  given  to  the  mother  on  her 
marriage,  Tautaka,  is  inherited  by  her  (unmarried)  daughter." 
Property  given  on  her  marriage — whatever  is  received  by  her  at 
the  time  of  marriage,  or  other  (ceremony),  whilst  seated  together 
with  her  husband ;  for,  according  to  Madana,  ''  The  word  Yautaka 
is,  in  the  Nigkantu,  derived  from  their  being  then  joined  together, 
Yuta. 

All  the  propbbty,  bxcbpt  two  kinds,  goes  to  dauohtebs  un- 
MABRiED  OR  UNPROYIDED. — In  respect  to  woman's  pTopeify  before 
enumerated  in  the  texts  of  other  sages,  distinct  from  that  acquired 
subsequent  to  marriage,  or  through  their  husbands*  affection,  these 
distinctions  are  declared  by  GanUama  :  ^'  A  woman's  property  goes 
to  her  daughters  unmarried  or  unprovided."  Unprovided;  suc^  as 
are  destitute  of  wealth,  Mayuldia,  ch.  iv.  s.  x.  §  18. 

A  DISTINCTION  WHEN  WIVES  OF  DIFFERENT  CLASSES  EXIST. — ^The 

daughter  of  a  Brahmini  wife,  however,  shall  take  the  wealth  of  her 
step-mother.  Thus  Menu,  ch.  ix.  §  198  :  "  The  wealth  of  a  woman 
which  has  been  in  any  manner  given  to  her  by  her  ^Either,  let  the 
Brahmini  damsel  take,  or  let  it  belong  to  her  o&pring."  By  giving 
the  particle  or  the  sense  of  and^  we  have  it,  '  and  shall  be  shared  by 
(her  issue.')  Some  say  that  the  word  Brahmini  is  used  to  denote 
any  girl  of  equal  or  superior  caste ;  but  the  proof  of  this  must  be 
well  examined.     See  ante,  p.  303. 

In  DEFAULT  OF  DAUGHTERS,  THEIR  ISSUE  SUCCEED. — If  there  be 

no  daughters,  then  the  issue  of  those  daughters  succeed,  according 
to  the  text  of  Narada.  <' Let  daughters  divide  their  mother's 
wealth,  or,  on  £sdlure  of  daughters,  their  male  issue,  Mayukha,  ch.  iv. 
8.  X.  §  20. 

Distribution  among  daughters  and  among  their  sons,  is 
ACCORDING  to  MOTHERS. — ^A  distribution  among  daughters  by  differ- 
ent mothers,  as  well  as  amongst  the  different  daughters'  sons,  to  be 
just,  must  be  apportioned  after  the  example  of  that  prescribed  for 
the  sons  of  different  fathers,  where  the  partition  is  according  to  their 
fiAther*s  shares,  (not  to  the  number  of  the  sons  of  each  father,)  May- 
ukha,  ib,  §  21. 
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Issue  of  thb  daughters  succeed  on  theib  default. — Yajnaval- 
chya  says,  ''The  daughters  share  the  residue  of  the  mother's 
property  after  payment  of  her  debts,  and  the  issue  succeeds  in  their 
default."  Some  say  the  word  issue  (Afivaya)  has  reference  to  the 
offspring  of  the  daughters ;  whilst  -others  hold,  that  if  she  leave  no 
daughter,  even  her  sons  may  take  it,  since  the  word  tad^  in  the  text 
of  Narada  above,  distinctly  points  out  the  mother  alonej  and  this 
(first)  doctrine  agrees  with  custom,  t6.  §  22.  The  residue  after  pay- 
ment of  her  debts — on  this  subject,  those  acquainted  with  the  ancient 
law  have  declared  that  the  sons  alone  must  take  the  property  (if 
only)  equal,  to  or  less  than  the  amount  of  debt,  Mayukha,  ci.  iv. 
s.  X.  §  22. 

On  failube  of  dauohtebs  and  theib  issue. — If  daughters  or  the 
rest  do  not  exist,  the  sons,  grandsons,  and  the  rest  must  take  it;  for 
thus  it  is  declared  by  Katyayana,  But  on  failure  of  daughters  the 
inheritance  belongs  to  the  sods,  tb,  §  23. 

The  right  of  daughtebs  and  their  issue  confined  to  the 
SIX  kinds  of  property. — This  right  of  inheritance  of  daughters 
and  the  rest  in  the  mother's  property  exists  only  in  wealth  given 
before  the  nuptial  fire,  and  in  the  bridal  procession,  and  the  other 
(kinds)  above  recorded  in  the  texts,  (pars.  1,  2,  3,)  ante,  p.  187, 
specifying  woman's  property;  for  if  relating  to  all  wealth  in  which 
their  mother  has  any  property,  it  would  go  to  set  aside  these  texts 
(limiting  it  to  six),  ib,  §  24. 

Woman's  property  is  an  exception  to  the  general  bight  of 
SONS. — Tqfnavalchya :  "  Let  sons  divide  equally  both  the  effects  and 
the  debts  after  (the  demise  of)  their  two  parents,"  relates  to  (what  is) 
acquired  by  the  act  of  partition  and  the  like,  with  the  exception  of 
that  declared  in  the  above  texts  (pars.  15,  18)  as  woman's  pro- 
perty. From  this  it  is  clear  that  if  there  be  daughters,  the  sons,  or 
other  heirs  even,  succeed  to  the  mother's  estate,  distinct  from  that 
part  before  described  (as  woman's  property),  ib,  §  26. 

On  default  of  offspbing,  the  kinsmen  succeed. — Her  kinsmen 
take  it  if  she  die  without  issue,  Yajnavalchya,  Afayukha;  cL  iv.  s. 
x§27. 

The  bight  of  kindbed  depends  upon  the  pabticulab  form 
BY  which  the  woman  WAS  MABBiED. — The  Same  author  expounds 
the  succession  of  kindred  to  be  according  to  the  different  kinds  of 
marriage.  "  The  property  of  a  childless  woman,  married  in  the  form 
denominated  Brahma,  or  in  any  of  the  other  four  (unblamed  modes 
of  marriage,)  goes  to  her  husband ;  but  if  she  leave  progeny,  it  will 
go  to  her  daughters ;  and  in  the  other  forms  of  marriage,  as  the 
Assoora,  <&c.,  it  goes  to  her  father  and  mother,  on  failure  of 
her  own  issue.''  In  the  one  case,  if  there  be  no  husband,  then 
the  nearest  to  her  in  his  own  family  takes  it ;  and  in  the  other 
case  if  her  father  do  not  exist,  the  nearest  to  her  in  her  father's 
family  succeeds,  (for  the  law  that,)  "To  nearest  sapinda  the  in- 
heritance next  belongs,"  as  declared  by  Menu  denotes,  that  the  right 
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of  inheritkig  her  wealth  is  eyen  deriyed  from  the  nearness  of  kin  to  th 
deceased  (female^  nnder  discussion — and  though  the  MHacshara 
holds  that  on  failure  of  the  husband  it  goes  to  his  nearest  kinsman 
(sapinda)  allied  by  funeral  oblations,  and  on  £ulure  of  the  &ther  then 
to  his  nearest  sapinda ;  yet  from  the  context  it  may  be  demonstoated 
that  her  nearest  relations  are  his  nearest  relations,  and  (the  pro- 
noun tat  being  used  in  the  common  gender)  it  allows  of  our  expound- 
ing the.  passage  'Hhose  nearest  to  him  through  her,  in  his  own 
family,"  for  the  expressions  are  of  similar  import,  ib,  §  28. 

The  bpfect  op  these  riohts  is  dipperbnt  in  the  ditfebent 
ctiASSES. — In  the  Brahma,  or  in  any  of  the  other  four,  relates  to  the 
Brahmanical  class,  on  account  of  those  rights  being  the  only  ones  law* 
fill  in  respect  to  them.  But  as  the  G^dUiarYa  right  is  also  lawful  to 
the  Eshetriya  class  and  the  rest,  so  also  the  wealth  of  her  wjio  has 
been  married  according  to  that  form,  deyolyes«.to  her  husband  alone, 
and  so  Jfenu,  ch.  ix.  §  106,  107,  it  is  ordained  that  the  property 
of  a  woman  married  by  the  ceremonies  called  Brahma,  &c,,  shall  go 
to  her  husband  if  she  die  without  issue.  But  her  wealth  giyen  on 
the  marriage  called  Assoora,  <kc.,  is  ordained  on  her  death  without 
issue  to  become  the  property  of  her  mother  and  father,  Ifayvkhei, 
ch.  ix.  s.  X.  §  29. 

Heibs  of  a  woman  on  failure  of  her  husband  and  paaents 
DEFINED.— On  failure  of  the  husband  of  a  deceased  woman,  if  mar- 
ried according  to  the  Brahma  or  other  four  forms,  or  of  her  parents, 
if  married  according  to  the  Assoora,  or  other  two  forms,  the  heirs 
to  the  woman's  property,  as  expounded  aboye,  are  thus  pointed  out 
by  Vrihaspati* 

The  mother's  sister. 

The  maternal  uncle's  wife. 

The  paternal  uncle's  wife. 

The  father's  sister. 

The  mother-in-law. 

The  wife  of  the  elder  brother  are  pronounced  similar  to  mothers. 
If  they  leave  no  son  bom  in  Uwful  wedlock,  nor  daughter's  son,  nor 
his  son,  then 

The  sister's  son  and  the  rest  shall  take  their  property.  Here 
must  be  understood,  "  On  failure  both  of  the  daughter  and  also  of 
her  daughter,^'  because  only  on  failure  of  them  does  the  right  of  in- 
heritance pertain  to  the  son  bom  in  wedlock,  or  to  the  daughter's 
son,  ib,  §  30. 

The  BON  IN  THAT  CASE  INHERITS  PRESENTS  FBOM  KINDRED. — Ll 

respect  of  property  giyen  by  the  kindred  (Bundhu)  at  an  Assoora 
marriage,  or  the  like,  Katyayana  says,  *<  That  which  has  been  giyen 
to  her  by  her  kindred,  goes,  on  £Edlure  of  kindred,  to  her  8on,t  ib, 
§31. 

*  In  the  translation  of  ./tm.  Vahanat  the  maternal  ancle  is  put  for  his  wife, 
and  the  paternal  uncle's  wife  is  not  noticed.  The  present  version  will  be  found 
in  the  Digest  8,  618,  except  that  his  son  is  there  explained  the  son's  son. 

t  Jira.  Vahana,  8  Dig.  598,  615,  it  is  husband  instead  of  son. 
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And  the  bsotheb  gets  the  pebquisite. — Bat  on  the  subject 
of  the  perquisite  Gautama  holds,  ''  The  sister's  perquisite  belongs  to 
the  uterine  brothers  after  the  death  of  the  mother,  iby  §  32. 

Gifts  to  be  bestorid  to  the  bbideoboom  when  the  bbide 
DIES  befobe  mabbiage,  dsductino  chabges. — But  what  Sankha 
sajs,  "  The  lover  may  take  back  his  nuptial  present  on  the  death  of 
his  betrothed  mistress,''  must  be  understood  of  one  dying  previous  to 
the  celebration  of  the  marriage.  Here  it  is  further  remarked  by  Yajna- 
valchi/a,  *^  If  she  die  after  troth  plighted,  let  the  bridegroom  take 
back  the  gifts  which  he  had  presented,  paying,  however,  the  charges 
on  both  sides."  The  meaning  is,  that  the  husband  may  take  back^ 
if  his  bride  is  dead,  what  remains  of  the  perquisite  previously  given^ 
after  calculating  the  expenses  incurred  by  himself  and  by  her  &ther, 
ib.  8.  33. 

Pbbsekts  bt  the  matebnal  kindbed  belong  to  the  bbothsbs 
Of  THE  DECEASED  DAMSEL. — Baudhaj/ana  records  a  distinction  on 
some  points,  ''The  wealth  of  a  deceased  damsel,  let  the  uterine 
brothers  themselves  take.  On  failure  of  them,  it  shall  belong  to 
the  mother,  or  if  she  be  dead,  to  the  father.  Those  skilled  in  the 
ancient  law  have  declared  that  this  relates  to  ornaments  or  the 
like  presented  by  the  maternal  grandfather  and  the  rest ;  at  the 
time  of  betrothal  to  a  girl,  who  afterwards  dies  before  completion  of 
the  marriage,  i6.  §  32. 

MiTHILA  SCHOOL. — SUCCESSION  TO  A  W0MAN*S8EPABATE  PROPEBTY. 

— How  A  woman's  pbopbbty  is  TO  BE  DIVIDED. — Mmu  says  on  this 
subject,  "  On  the  death  of  a  mother,  let  all  the  uterine  brothers  and 
(if  unmarried)  the  uterine  sisters  divide  the  maternal  estate  in  equal 
shares.  It  is  fit  that  to  the  daughters  of  these  daughters  something 
should  be  given  from  tiie  estate  of  thdr  maternal  grandmother,  on 
the  ground  of  natural  affection.*' 

ExpUmati&n. — UUrine  signifies  the  offspring  of  the  same  father 
and  mother.  Sisters, — Only  the  unmarried  ones  are  to  be  equal 
sharers.  Vrihaspati  confirms  this  by  declaring  that  "  a  woman's 
property  goes  to  her  children,  and  the  daughter  is  sharer  with  them, 
provided  she  be  unaffianced ;  but  if  she  be  married,  she  shall  not 
receive  the  maternal  wealth."  Bomething  should  be  given  her,  that 
her  feelings  may  not  be  wounded.  '^  To  her  children"  means  to  her 
sons.  ^^  Share  with  them,"  that  is  an  equal  partaker,  because  no 
diBtinction  is  made.  ^^  If  she  he  married,'^  signifies  if  provided  with  a 
husband.  *'  Som^ing"  that  is  in  proportion  to  the  estate, 
ChifUamani,  p.  267.    ' 

Who  beceiye  a  woman's  bepabate  pbopebty. — Gfautama  says 
that  a  woman's  property  goes  to  her  daughters,  unmamed  and  un- 
provided, for. 

Explanati(m, — Unprovided  indicates  misfortune,  such  as  the 
want  of  a  son,  husband,  or  wealth.  This  opinion  is  held  in  the 
JRatnakara,  and  by  some  other  writers. 

Sex  daughteb  shall  bbceive  a  bhabe  fbom  the  mathbnal 
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XBTATB. — Even  if  the  daughter,  as  above  described,  be  destitute  of 
a  son,  she  shall  receive  a  ^are  from  the  maternal  estate  like  the 
sons. 

The  unmarried  daughter  inherits  the  property  arvsN  to 
THE  MOTHER  ON  HER  MARRIAGE. — Mtnnt  sajs,  "  Property  given  to  the 
mother  on  her  marriage  {Yautaka)  is  the  portion  of  her  unmarried 
daughter." 

Yauiaka  means  the  property  received  at  the  time  of  marriage  from 
parents,  and  such  like.  Nuptial  gifU, —  Vddshiha  says,  "  Let  the 
females  share  the  nuptial  gifts  {parinayya)  of  their  mother."  "  A 
nuptial  gift  {parinayya)  means  furniture,  such  as  a  mirror,  combs, 
and  so  forth,"  Chintamani,  p.  268. 

Who  RECEIVES  the  residue  op  THE  mother's  property  AFTER 

PAYMENT  OF  THE  DEBTS  1 — "  Let  the  daughters  divide  the  mother's 
effects  remaining  over  and  above  the  debts.  On  fiEulure  of  such  the 
(male)  issue,  that  is,  the  sons,  (in  other  words)  their  brothers  and 
their  (daughters')  sons,  shall  inherit,  according  to  Menu,  ib, 
■  Where  the  rule  is  applicable. — ^The  foregoing  rule  refers  to 
the  property  received  by  the  woman  at  the  time  of  her  marriage  in 
the  form  denominated  Brahma,  and  her  (nuptial  gifts ;  that  is,)  fur- 
niture, combs,  and  so  forth,  ib. 

Who  succeed  on  failure  op  daughters. — Katyayana  says, 
"  But  on  failure  of  da,ughters  the  inheritance  belongs  to  the  son. 
That  which  has  been  given  to  her  by  her  kindred  goes,  on  failure  of 
kindred,  to  her  husband,"  ib,  - 

Married  sisters  share  with  kinsmen. — Married  sisters  shall 
share  with  kinsmen.  This  law  concerning  the  separate  property  of 
"  women  is  ordained  in  the  case  of  partition,"  ib. 

On  failure  of  daughters,  and  so  forth. — ^The  meaning  of 
this  is,  that  the  mother's  estate,  which  consists  in  her  furniture, 
nuptial  gifts,  as  well  as  the  gifts  of  parents,  goes  to  her  son,  pro- 
vided there  be  no  daughters,  ib. 

The  property,  except  the  above-mentioned  articles,  goes  to  the 
son  and  daughter  after  the  death  of  the  owner.  Thut  has  been 
ordained  before,  Chintamani,  269. 

Married  sister  shall  receive  something  from  the  estate 
given  to  her  BY  HER  EJNDRED. — ^What  is  given  by  any  one, 
except  the  father,  goes  to  both  the  brother  and  sister;  but  the 
latter,  if  unmarried,  becomes  an  equal  sharer.  The  sisters,  if 
married,  shall  receive  something  from  the  estate.  This  is  the  signi- 
fication of  the  text  regarding  married  sisters,  ib, 

Explanation, — On  failure  of  kindred^  that  is,  in  default  of 
daughter's  son,  and  the  like,  the  woman's  property  devolves  on  her 
husband,  Chintamani,  p.  269. 

The  property  of  a  woman  married  according  to  certain 
ceremonies  shall  go  to  her  husband  on  failure  of  issue — 
When  her  property  goes  to  her  parents. — Menu  says,  "  It  is 
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admitted  that  the  property  of  a  woman  married  according  to  any 
of  the  ceremonies  caUed  Brahma,  Daiva,  Arsha,  Gandharva,  and 
Prajapatja  shall  go  to  her  husband  if  she  die  without  issue. 
But  her  wealth  given  to  her  on  her  marriage  in  the  form  called 
Assoora,  or  either  of  the  other  two  (Rakshasa  and  Paishacha)  is 
ordained,  on  her  death  without  issue,  to  become  the  property  of 
her  mother  and  father,''  t^. 

Explanation, — Without  issue  is  without  children. 

Who  accx)rdino  to  Gautama  shall  get  the  sister's  fee — 
Gautama  says,  "  The  sister's  fee  belongs  to  the  uterine  brothers ; 
after  them  it  goes  to  the  mother  and  then  to  the  father."  Some 
say  that  it  goes  to  him  before  her,  ib. 

Where  this  text  applies. — This  text  alludes  to  property  re- 
ceived at  the  time  of  marriage  (in  the  form)  called  Assooray  and  the 
other  two,  Chintajnanif  p.  270. 

Who  shall  take  the  wealth  op  a  deceased  damsel — 
Baudayana  says,  "  The  wealth  of  a  deceased  damsel,  let  th^  uterine 
brothers  themselves  take ;  on  failure  of  them,  it  shall  belong  to  the 
mother  ;  or,  if  she  be  dead,  to  the  father." 

Appended  to  the  Vivada  Chintamaniy  following  the  preface,  is 
the  annexed  summary  : — 

Order  op  succession  to  the  peculiar  property  of  women — 
Stridhana,  how  far  heritable. — Any  wealth,  moveable  or  im- 
moveable^ which  women  receive  or  inherit  is  their  stridhana,  that 
is,  peculiar  property,  which  they  have  the  power  to  give  away,  sell, 
or  dispose  of  at  their  pleasure.  But  they  have  no  right  to  dispose 
of  the  immoveable  property  from  their  husbands  or  other  relations, 
ChintaTnani. 

Who  may  inherit  stridhana. — ^According  to  the  MitaCy  and 
other  works,  the  son  of  a  woman  cannot  inherit  her  peculiar 
property  during  the  lifetime  of  her  daughter.  But  according  to 
the  Vivada  Ratndkaray  her  daughter  and  son  have  an  equal  right 
to  her  whole  property,  excepting  nuptial  gifts,  (perinaya)  Yauti^a, 
&c.,  received  from  the  father,  ib. 

Daughter's  daughters  represent  their  mothers. — In  the 
case  of  the  succession  of  daughter's  daughters,  their  shares  shall  be 
determined  according  to  the  number  of  mothers ;  in  other  words,  if 
a  daughter  leave  one  daughter,  and  a  second  two,  the  grandmother's 
property  shall  be  divided  into  two  parts,  according  to  the  number 
of  the  mothers.  They  who  are  not  married  have  precedence  over 
those  who  are,  Chititamani. 

The  unmarried  exclude  the  married. — To  the  property  of  a 
woman,  if  married,  according  to  the  forms  called  Brahma,  &c.,  in 
default  of  her  sons  and  grandsons,  her  husband,  and  in  his  default, 
his  sapinda  (kinsmen)  have  right ;  but  if  married  according  to  the 
fordis  called  Assoora,  ko,,  her  mother  and  father,  and  in  their 
de&ult,  her  sapinda,  (kinsmen,)  ib. 
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Co-wife's  childben. — According  to  the  Madana  ParijcUa,  a 
co-wife's  daughter,  or  daughter's  son,  is  entitled  to  the  wealth  of  a 
woman  who  cues  leaving  no  children,  ib, 

Sistee's  son,  Ac — In  the  Vivada  BcUnakara  mention  is  made  of 
the  right  of  the  sister's  son,  husband's  sister's  son,  <Scc,  tb, 

Hbies  of  the  sepabatb  pbopeety  of  the  deceased  pbo- 

PRIETBESS. 

~    "  Order  of  BaoeeitioiL 

Unmarried  daughter, 1 

Barren  widowed  daughter,         ....       2 

Married  daughter, 3 

Daughter's  daughter, 4 

Daughter's  son,         ...*..  5 

Son, 6 

Grandson, 7 

'  Co-wife's  son,  (or  step-mother's,)         .         .         .  nil. 

Co-wife's  daughter,   .         .         .         .         .         .  tUL 

„        grandson,  .         .         .  '      .         .         .  nil. 

„        daughter's  son, nil, 

„        great-grandson,  .         .         .         .nil. 

Husband, • 

Husband's  sapinda, « 

„  sister's  son,      .....  nil. 

Father, ♦ 

Mother, « 

Mother's  sapinda, « 

Brother,  . nil. 

Brother's  son,  &c., nil 

If  she  die  unmarried  her  heirs  are 

Uterine  brother, 1 

Mother, 2 

Father, .3 

— Chintaniani^  ib. 
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CHAPTER  IX. 

INHERITANCE  OE  SUCCESSION. 

Sbotior  I. — Introductory  Remarks, 

The  law  of  inheritance  is  complicated — Founded  on  consent  rather 
than  reason — Difficult  to  reduce  rules  to  general  principles — Com- 
parison between  English  and  Hindoo  law  favourable  to  latter — ffin- 
does  patriarchal  people — Co-proprietors — LiTie  of  descent — Mean- 
ing of  heritage — Wealth  not  reunited — Bight  of  the  natural  family 
to  inherit  property  acquired  by  adoption — When  adopted  son  dies 
without  issue — Death  opens  up  the  iTiheritance — Presumption  of 
death — Civil  death — Loss  of  caste — Three  classes  of  heirs — Sap- 
indas — Limit  of — They  extend  to  the  sixth  in  descent — Samonadacas 
— Limit  of—Bundhus — Order  of  heirs. 

Wb  have  no-w  arriyed  at  the  Bubjeot^  Inheritance  or  Heritage. 

The  law  of  inheritance  complicated. — In  all  codes  of  Jaw  in 
all  countries  the  law  of  inheritance  forms  a  most  important  branch 
of  jurisprudence,  and  at  the  same  time  the  most  complicated  and 
intricate.  The  real  property  law  of  all  European  states  is  com- 
plex and  complicated  in  the  extreme.  It  will  not  be  matter  of 
surprise  then  to  find  that  the  Hindoo  law  of  inheritance  is  equally 
so ;  nevertheless,  compared  with  other  codes  it  certainly  has  the 
advantage  in  point  of  simplicity. 

Founded  on  consent  rather  than  reason. — This  is  accounted 
for  on  the  principle  that  that  law  is  founded  more  upon  the  con« 
sent  than  on  reason. 

The  rule  that  a  son  succeeds  to  the  property  of  his  parent  is  a 
natural  and  almost  an  universal  law,  yet  nothing  would  be  more 
difficult  than  to  support  this  proposition  by  a  process  of  reason- 
ing. It  is  therefore  founded  more  upon  consent,  and  has  conse- 
quently been  modified  by  the  customs  of  different  nations.  Hence 
we  find  one  nation  basing  the  rights  of  inheritance  upon  those  of 
primogeniture,  another  dividing  the  inheritance,  some  equally, 
others  unequally,  amongst  the  male  and  female  issue ;  others  again 
amongst  the  male  issue  equally,  to  the  exclusion  of  the  femsdes ; 
and  in  Malabar  and  Canara  we  find  the  females  inheriting  to  the 
exclusion  of  the' males.  Some  nations  acknowledge  succession  by 
right  of  representation,  and  the  right  to  inherit  in  the  order  oi 
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proximity.  The  diversity  upon  this  subject  that  prevails  amougst 
different  nations  is  still  ^eater  when  we  come  to  deal  with  colla- 
teral succession,  and  the  arbitrary  character  of  the  rules  are  still 
more  obvious. 

Difficult  to  rbducb  rules  to  general  principles. — It  is  im- 
possible to  reduce  the  canons  of  inheritance  which  are  recognised 
as  the  law  of  any  country  to  any  general  or  leading  principle  with- 
out assuming  some  maxim  not  necessarily  or  naturally  connected 
with  such  canons. 

For  those  whose  duties  require  them  to  understand  the  rules 
and  maxims  of  the  Hindoo  law  of  inheritance^  close  study  and 
application  are  necessary,  for  a  knowledge  of  this  subject  cannot  be 
attained  by  a  hasty  reference  to  authorities  when  occasion  arises. 

Comparison  between  English  and  Hindoo  law  fayourablb 
to  latter. — On  a  comparison  between  the  English  and  Hindoo 
codes,  the  latter  in  point  of  simplicity  will  be  found  to  possess  the 
advantage.  It  is  true  it  may  be  difficult  at  times  to  distinguish 
what  the  latter  commands  from  what  it  commends,  or  to  reconcile 
the  conflicting  doctrines  of  the  different  schools,  or  the  discordant 
reasonings  of  commentators,  or  the  varied  opinions  of  pundits,  so 
as  to  gather  from  them  what  the  law  upon  any  given  branch  of 
the  subject  really  is.  Sir  T/iojnas  Strange^  in  the  first  vol.  of  his 
Hindoo  Law,  p.  127,  encourages  the  English  student  in  his  inves- 
tigations by  the  assurance,'  "  that  in  pursuing  them  he  is  relieved 
from  much  of  the  toil  inherent  in  the  study  of  the  correspondent 
branch  under  his  own  law,  as  arising  with  reference  to  real  property, 
^om  the  division  of  inheritances  into  different  kinds,  and  the  dis- 
tinctions of  estates  as  regarding  the  quantity  of  interest  taken  in 
them  with  the  doctrine  of  estates  in  expectancy,  the  whole  of 
which  together  has  in  progress  of  centuries  given  rise  to  a  body  of 
learning,  in  parts  so  nice  and  abstruse,  and  upon  the  whole  so 
various  and  iutricate,  as  to  have  occasioned  often  despair  in  the 
study  of  it,  a  branch  of  learning  in  fact  to  be  acquired  and  retained 
only  by  the  most  severe  study  and  uninterrupted  practice." 

Hindoos  are  a  patriarchal  people. — It  must  not  be  forgotten 
that  the  Hindoos  are  a  patriarchal  people,  several  families  living 
together  as  one ;  connected  in  blood,  and  united  in  interests,  with 
various  dependants,  all  entitled  to  provision  out  of  the  aggregate 
fund  or  common  stock,  but  subject  always  to  separation  in  the 
Southern  schools,  as  well  as  to  the  exclusion  of  any  one  or  more 
from  participation  in  the  inheritance  for  causes  hereafter  explained. 

Co  proprietors. — This  unity  of  interests  constitutes  amongst 
such  families  what  is  termed  co-parcenery,  but  for  which  we  would 
substitute  co-proprietorship,  as  conveying  the  more  accurate 
relation  of  the  parties  composing  an  undivided  family.  See 
Index,  "co-parcenery,"  "joint- tenancy." 

Co-parcenery,  with  its  incident  of  survivorship,  differing  in  this 
particular  from  co-paroenery  with  us*  and  resembling  rather  joint 
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tenancy,  1  Stra,  H,  L,  120.*  So  that  on  the  death  of  a  Hindoo 
parcener  the  succession  to  his  rights  (with  the  exception  of  pro- 
perty separately  acquired  by  him)  vests  in  the  other  remaining 
members.  His  sons,  if  he  have  any,  representing  him  as  to  his 
andivided  rights,  while  the  females  of  his  family  continue  to  de- 
pend upon  the  common  fund  till  a  partition  take  place,  which  may 
never  happen,  1  Stra.  H.  L,  1 20,  or  their  marriage. 

Line  of  descent. — It  will  be  seen  in  the  course  of  this  chapter, 
that  the  Hindoo  law  of  inheritance  comprehends  the  deceased's 
family  and  his  near  relations — viz.,  his  issue,  male  and  female ;  his 
widow,  who  takes  immediately  in  default  of  sons — a  term  which 
includes  grandsons  and  great-grandsons.  On  exhaustion  of  this 
line  of  descerit,  the  succession  ascends  to  his  parents,  brothers, 
nephews,  and  grand-nephews,  this  line  continuing  upwards  to  the 
grandfJEtther  and  great-grandfather,  the  grandmother  and  great- 
grandmother,  the  latter  beiug  given  precedence  by  those  who  have 
preferred  the  mother  to  the  father.  The  succession  then  runs 
downwards  to  their  respective  issue,  including  daughter's  sons,  but 
not  daughters,  the  whole  being  preferred  to  the  half  blood ;  then 
follow  the  more  remote  kindred  which  we  shall  presently  enumerate. 

In  proportion  as  the  claimant  becomes  remote,  the  particulars 
vary  with  dififerent  schools  and  authors  presently  pointed  out. 

In  default  of  natural  kin,  the  series  of  heirs  in  all  the  classes, 
except  that  of  Brahmins,  closes  with  the  preceptor  of  the  deceased, 
his  pupil,  his  priest,  hired  to  perform  sacrifices,  or  his  fellow 
student,  each  in  his  order,  see  post;  and  failing  all  these,  the 
lawful  heirs  of  the  Kskeirya^  Vysya^  and  Soodra,  who  are  learned 
and  virtuous  Brahmins,  resident  in  the  same  town,  or  village  with 
the  deceased,  Jim,  Vahana,  ch.  xi.  s.  6,  §  27,  3  Dig,  537  ;  1  Stra, 
H,  L,  149. 

If  an  estate  should  vest  by  succession  in  a  Brahmin — as  he, 
being  such,  cannot  perform  obsequies  for  one  of  an  inferior  caste 
— the  duty  may  be  discharged  by  substitution  of  a  qualiBed  per- 
son, equal  in  class  with  the  deceased.  In  all  cases  where  the  heir 
is  under  disabilities,  he  must  take  the  same  course,  paying  the 
person  employed  for  his  services,  3  Big,  545,  546 ;  1  Stra,  H,  L, 
149.  The  king,  too,  where  he  takes  by  escheat,  must  cause  obse- 
quies to  be  performed  for  the  deceased,  Vishnu  Furanay  4 ;  3  Big. 
623.    See  post. 

The  Hindoos  give  the  agnate  succession  the  preference,  the 
succession  of  females  being  deemed  exceptions.  But  see  Malabar 
and  Caranese  law,  post. 

Females  cannot  on  account  of  their  sex  perform  obsequies. 
They  do  not,  therefore,  confer  any  benefit,  and  are  generally  dis- 
qualified from  inheriting.      From  this  rule  there  are  only  four 

*  It  really  reeemblea  tenancy  in  common  more  than  joint  tenancy,  there 
being  unity  of  interest,  which  may  be  unequal ;  unity  of  time  in  creating 
right  which  may  be  different,  but  in  all  oases  unity  of  possession. . 
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exceptions  for  special  reasons,  viz. — ^the  widow,  the  daughter,  the 
mother,  the  grandmother.  According  to  the  Benares  and  Mithila 
schools  the  females  ahoye  mentioned  inherit  only  when  the  fiimily 
is  divided.  In  an  undivided  family  females  are  not  admitted  as 
heirs,  JElberUng,  67,  6S,  unless  on  exhaustion  of  male  undivided 
members,  Stra.  Man,  §  353,  except  in  Malabar  and  Garana. 
There  are  two  modes  of  devolution  of  property : — 

1.  From  a  sole  separate  owner. 

2.  From  a  female. 

Property  of  an  united  owner  cannot  be  considered  as  devolving 
upon  the  rest,  they  being  joint  proprietors  by  birth.  In  the  second 
class  the  property  will,  in  part,  be  aiOfected  by  the  rights  of  collateral 
sharers. 

But  even  in  undivided  families,  a  widow  takes  the  self-acquired 
property  of  her  husband. 

No  daughter  can  claim  until  after  a  surviving  widow. 

MsAKiKa  OF  HERITAGE. — In  Hindoo  law,  Heritage,  Baya  signi- 
fies, that  wealth  which  becomes  the  property  of  another  solely  by 
reason  of  relation  to  the  owner,  Miiaja,  ch.  i.  s.  i.  §  2. 

Solely  here  excludes  any  other  cause,  such  as  purchase,  or  the 
like  \  and  "  relation,"  or  the  relative  condition  of  parent  and  off- 
spring, must  be  understood  of  that  other  person,  a  son  or  kins- 
man, with  reference  to  the  owner  of  the  wealth,  Balam  BkaUOf 
t&.  p. 

Wealth  which  becomes  the  property  of  another,  (as  a  son,  or 
other  person  bearing  relation,)  in  right  of  the  relation  of  o£Espring 
and  parent,  or  the  like,  which  he  bears  to  his  father  or  other 
relative  who  is  owner  of  that  wealth,  is  signified  by  the  term 
"  heritage,"  Svhodhini^  ib,  n. 

Wealth  includes  in  Hindoo  law  personal  as  well  as  real  pro- 
perty, moveable  as  well  as  immoveable  property,  which  is  again 
divided  into  property,  ancestral  and  self-acquired,  and  again  into 
joint  and  separate.  The  distinction  in  our  law  between  .real  and 
personal  property  does  not  exist  amongst  the  Hindoos.  Both 
species  with  them  descend  to  the  legal  heirs.  Their  law  of  in- 
heritance includes  what  with  us  forms  the  law  of  administration. 
Their  law  comprehends  every  possible  claimant  on  the  property  of 
a  person  deceased,  as  well  as  any  description  of  property  of  which, 
during  his  life,  he  was  seised  or  possessed,  1  Stra,  If.  L.  126. 

Wealth  not  bb-united. — Wealth  not  re-united,  nor  put  back 
again  into  a  common  stock,  and  still  admitting  of  partition,  is 
heritage.  By  not  re-uhited,  I  mean  to  exclude  w^th  never  before 
joint,  and  now  first  united  for  the  purposes  of  gain,  or  the  like ; 
because  the  term,  partition  of  heritage,  does  not  apply  to  the 
dividingof  [wealth]  thrown  together  by  merchants,  Mayukha^  ch.  iv. 
B.  iL  §  1 . 

In  like  manner  we  must  also  exclude  re-united  property,  in  the 
»ense  in  which  that  term  will  hereafter  be  defined,  even  as  we  find 
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in  the  SmriH  Saaigraha :  "  That  which  is  received  through  a  father, 
and  that  received  through  a  mother,  is  described  by  the  term 
heritage;"  and  in  the  J^igharUu,  it  is  said  the  learned  define  herit* 
age  to  be  wealth  of  a  father  which  admits  of  partition.  The  word 
father  is  merely  put  to  denote  relations  in  general,  as  a  part  for 
the  whole^  Mayuhha,  oh.  iv.  s.  2,  §  1. 

BlOHT  OF  THE  NATURAL  FAMILY  TO  INHBBIT  PBOPSRTT  AOQUIRSD 

BY  ADOPTION. — We  may  remark  here  that  the  natural  family  have 
no  right  to  succeed  to  property  on  the  death  of  an  adopted  son, 
which  the  latter  has  acquired  by  reason  of  his  adoption.  A  mem- 
ber of  a  Hindoo  family  cannot  as  such  inherit  the  property  of  one 
taken  out  of  that  fiEtmUy  by  adoption.  The  severance  of  a  person 
adopted  from  his  natural  family  is  so  complete,  that  no  mutual 
rights  as  to  succession  to  property  can  arise  between  them,  Sri 
Neva$a  Ayyangar  v.  Kwppanyyangar ;  Mayan,  Kruhnamachariyar  ▼. 
Kuppanayyangar,  1  Mad,  H.  C.  R,  180 ;  affirming  ^S^.  A,  No.  1  of 
1869 ;  M.  S.  D.  1859.  p.  81.  The  property  in  dispute  was  vested 
In  one  Janaki  AmmaL  She  mortgaged  it  to  Chechappa  Nayakkan, 
the  ancestor  of  the  first,  second,  and  third  defendants.  Janaki 
Ammal  adopted  one  Ragava  Aiyan,  who  died  unmarried.  The 
plaintiff,  as  brother  of  Ranga  Aiyan,  the  natural  father  of  Ragava 
Aiyan,  sued  to  redeem  this  property,  as  heir  of  Ragava  Aiyan  in 
del&ult  of  issue  from  him.  The  fourth  defendant  claimed  to  sue* 
oeed  aa  cousin  of  Janaki  Ammal*.s  husband,  and  the  fifth  defend- 
ant sues  as  foster  son  of  Ranga  Aiyan. 

Mr  Justice  Strange,  in  delivering  judgment,  said  the  question 
is,  Whether  a  member  of  a  natural  family  can  succeed  to  one  taken 
out  of  the  family  by  adoption  f  The  settlement  of  this  question 
depends  upon  whether  the  severance  of  the  person  adopted  from  his 
natural  family  is  so  complete  that  no  mutual  rights  between  them 
to  property  in  succession,  the  one  to  the  other,  can  arise;  or 
whether  the  severance  is  not  so  thorough  an  one  as  to  shut  out 
such  succession  the  one  to  the  other,  M,  S.  D,  No.  15  of  1859, 
Mfpra,  the  question  came  before  the  Sudr.  Court,  when  it  was 
sought  to  establish  thp  succession  of  a  person  adopted  to  his 
natural  brother. 

The  pundits,  relying  upon  the  reasoning  of  Sri  Panddta,^ 
asserted  the  right  of  succession  did  exist  But  the  Court,  after 
examining  the  basis  of  their  opinion,  and  other  law  authorities, 
thought  that  the  adoption  created  an  entire  and  irreyooable 
severance  of  him  from  his  natural  family. 

Wet  are  of  opinion  that  the  above  decision  is  founded  upon  a 
just  appreciation  of  the  principle  of  adoption,  whereby  the  son  of 
one  man  ceases  to  be  such  in  the  eye  of  the  law,  and  becomes  the 

*  See  Menu,  ix.  §  142;  DaU.  Miman.  yi.  §  6,  7;  DaU.  Chand,  oh.  ii  §  18, 
19 ;  Sutherland,  Adaption,  p.  229  ;  Mitac,  oh.  i.  s.  xl  §  82 ;  8  Dig,  147, 148  ; 
Vjfavahara  Mayukha,  oh.  iy.  b.  v.  $  21,  28. 

t  Strange  and  ffoUmay,  J  J", 
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son  of  another  man,  inheriting  thenceforth  in  his  adoptive  family, 
and  haying  no  more  rights  in  his  own  family.  If  it  would  be  a 
violation  of  that  principle  to  allow  a  person  adopted  to  return  to 
his  natural  family,  and  take  up  their  rights,  it  would  be  a  still 
greater  violation  thereof  to  introduce  to  the  rights  in  the  adoptive 
family  the  natural  kindred  of  the  adopted  person,  who  assuredly 
never  had  any  part  or  title  in  the  adoptive  family,  or  in  their 
possessions. 

We  observe,  furthermore,  that  in  the  Mitacshara,  the  great  autho- 
rity of  this  Presidency  on  the  law  of  inheritance,  no  place  has  been 
given  to  the  natural  family  for  the  introduction  into  the  line  of 
heirs  of  one  taken  out  of  that  family  by  adoption,  and  none  in  the 
adoptive  family  for  the  admission  of  these  in  the  natural  family. 

When  an  adopted  son  dibs  without  issue. — When  an  adopted 
son  dies  without  issue,  property  which  he  has  inherited  from  his 
adopted  father  goes  to  the  natural  heirs  of  the  latter,  M,  S.  A, 
No.  71  of  1858,  M.  S,  D,  1859,  p.  265. 

Whether  a  motheb  succeeding  to  estate  of  heb  son  takes 
BY  WAY  OP  INHEBITANCE. — In  the  casc  of  a  widow  all  the  pro- 
perty falls  strictly  under  the  head  of  inheritance,  so  says  the 
Mitac,  But  where  widows  succeed  to  their  husband's  pro- 
perty in  default  of  sons,  the  course  of  decision  in  the  Madras 
courts  has  ruled  that  she  only  possesses  a  life  interest,  and  that 
after  her  death  the  property  devolves  upon  her  husband's 
heirs.  If  we  are  to  consider  the  Mitac,  as  an  authority,  we 
may  readily  imagine  various  other  cases  where  a  woman  may 
inherit,  and  the  question  may  be  fairly  raised  whether  property 
inherited  from  other  than  a  husband  should  not  be  classed  in 
schools  following  the  doctrine  of  the  Mitac,  under  the  head  of 
atridhana.  This  has  been  doubted  by  the  High  Court  of  Madras  in 
BacJdraja  v.  Venkatappadu,  2  Mad.  H,  (7.  72!.  402,  in  an  elaborate 
judgment,  wherein  the  question  was  considered  whether  a  mother 
succeeding  as  heir  to  her  son  took  the  estate  by  way  of  inheritance, 
and  whether  having  so  inherited,  the  property  became  h&r  stridhana. 
The  Court  held  that  the  estate  taken  by  the  mother  was  merely  a 
life-estate,  and  that  she  had  no  power  of  alienation.  With  due 
deference  to  the  opinions  of  the  learned  judges  who  examined  the 
authorities  most  fully,  we  think  that  the  mother  took  something 
more  than  a  life-estate.  She  took  as  heir  to  her  son,  and  not  as 
widow  to  her  husband.  Because  she  succeeded  to  the  estate  of  her 
son,  it  does  not  follow  that  that  estate  comprised  any  portion  of 
her  husband's  property;  and  if  it  did  not,  the  rule  laid  down 
by  the  High  Court  is  without  any  principle  to  support  it  If 
the  whole  estate  inherited  from  the  son  had  descended  to  him  from 
her  husband,  she  did  not  take  from  the  husband  at  all  but  from 
the  son.  We  have  the  express  authority  of  the  Mitac.  eh.  iL  8.  xi. 
§  2,  that  property  inherited  becomes  a  woman's  vtridhana.  A 
daughter  may  inherit  from  her  &,ther  or  from  her  mother,  and  a 
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mother  may  inherit  from  her  sod.  On  what  priuciple  can  it  be 
contended  that  suqh  property  should  be  considered  other  than 
strtdhana  ?  The  decision  in  question  cites  Jim,  VaJiana  to  show 
what  the  doctrine  of  the  Bengal  school  is.  No  doubt  the  Bengal 
school  excludes  such  property  from  strtdhana.  But  the  Mitac,  is 
the  authority  which  prevails  in  Madras.  The  Smriti  Chandrika, 
oh.  iz.  s.  i.  §  3,  cites  Yajnavalchya  in  the  same  manner  as  the 
Mttdc,  ch.  ii.  s.  xi.  §  1 ;  and  among  other  modes  of  acquisition, 
any  other  separate  acquisition  is  enumerated  among  a  woman's 
property.  The  Mitac,  explaining  this  says,  wealth  acquired  by  in- 
heritance is  strtdhana.  This  is  not  a  forced  construction,  for  in- 
heritance is  certainly  a  mode  of  acquisition  just  as  much  as  a  gift 
would  be.  Suppose  a  son  separated  from  his  father  died,  leaving 
no  issue  or  widow,  the  mother  would  succeed  as  heir  in  preference 
to  the  father,  which  arrangement  clearly  shows  that  she  succeeds 
to  her  son's  property  perfectly  independent  of  her  husband. 
It  is  only  in  failure  of  the  mother  that  the  father  would  take, 
Mitac  ch.  ii.  s.  iii.  Could  the  husband  deprive  her  of  this  pro- 
perty? If  so,  on  what  authority?  If  not,  is  it  not  her  strid- 
hana?  In  the  absence,  therefore^  of  any  provision  in  the  law 
we  are  inclined  to  consider  that  the  doctrine  of  the  Mitac, 
is  based  upon  an  intelligible  principle.  The  decision  of  the 
High  Court  has  been  mainly  influenced  by  the  case  of  Eama- 
sami  Mudelia  v.  Vellata,  2  Stra,  Note  of  Case,  211,  decided  by 
Sir  Thomas  Strange  when  C.-J.  of  Madras,  holding  that  the  mother 
did  not  succeed  to  the  property  of  her  son  as  her  stridhana.  The 
High  Court  observed  that  this  was  not  the  point  directly  in  ques- 
tion ;  the  case  is  therefore  of  no  authority.  The  judges  remark 
that  the  Digest  of  Jagannatha^  a  Bengal  text-book,  is  the  author- 
ity referred  to  in  the  decision,  but  that  is  no  authority  in  a 
country  governed  by  a  different  law.  They  observe  that  Sir 
Thomas  Strange  must  have  had  the  Mitac,  in  view  when  pronounc- 
ing the  doctrine,  because  he  referred  to  the  Mitac,  in  a  foot-note  of 
his  printed  cases.  It  does  not  follow  that  because  he  referred  to 
the  Mitac,  in  his  printed  book  that  he  bad  an  opposite  doctrine 
maintained  by  so  celebrated  a  writer  as  the  author  of  the  Mitac, 
before  him.  Were  such  the  case,  when  enunciating  this  obiter  dic- 
tum, it  might  be  expected  that  the  learned  judge  would  have 
given  some  reason  for  following  a  doctrine  of  a  school  of  law  which 
he  was  not  administering  at  Madras.  It  is  more  probable  that  the 
Mitac  was  referred  to  by  way  of  caution  against  too  great  reliance 
being  placed  on  the  dictum  in  question,  or  that  he  discovered  the 
passage  in  the  Mitac  aftet  he  had  pronounced  his  decision ;  and 
when  publishing  his  book  wished  to  draw  judicial  attention  to  it 
On  the  whole,  we  do  not  think  the  decision  of  the  High  Court  suf- 
ficiently satisfactory  to  overturn  the  doctrine  of  the  Mitac,  We 
are  the  more  confirmed  in  this  opinion  by  what  Mr  Strange  says 
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in  §  316  of  his  Manual  with  respect  to  the  descent  of  property 
devolving  upon  a  female. 

Death  opens  up  the  inheritance. — The  devolution  of  property 
arises  eithtr  on  natural  or  civil  death  ;  save  in  Bengal,  the 
son  is  not  a  co-heir  with  his  father,  and  inherits  in  the  strictest 
sense  of  the  word  after  the  parent's  death,  Narada,  3  Dig,  474 ; 
1  ib.  276.  Among  the  Hindoos  no  new  right  accrues  to  the  heir 
on  the  death  of  the  father,  for  male  issue  from  the  very  moment  of 
birth  are  co-proprietoi-s  with  the  father,  as  regards  ancestral  pro- 
perty, on  whose  death  only  a  larger  development  of  share  ariseis. 
If  a  father  has  four  sous,  by  virtue  of  the  vested  right  in  the 
issue,  any  one  of  them  may  bring  a  suit  for  partition,  in  which 
case  he  would  receive  one-fifth  of  the  ancestral  property  as  his  indi- 
vidual share ;  whereas  if  the  partition  took  place  upon  the  death 
of  the  father,  he  would  get  one-fourth  of  that  property. 

Natural  death. — Natural  death  consists  of  two  classes — mz., 
1.  known ;  2.  presumed. 

The  instances  where  natural  death  is  known  are  so  familiar  as 
to  require  no  comment  here. 

Presumption  of  death. — Death  may  be  presumed  when  the 
proprietor  has  been  absent  without  tidings  for  a  long  period,  or 
where  he  has  voluntarily  retired  from  the  world  by  joining  a 
religious  community,  1  Stra.  H.  L,  131. 

It  is  a  common  practice  to  go  to  Benares  to  die,  and  many 
persons  are  never  heard  of  again.  The  sages  consider  that 
long  absence  is  equivalent  to  death.  The  law  has  therefore 
assigned  various  periods  of  absence,  varying  from  twelve  yean 
upwards,  according  to  the  age  of  the  person  at  the  time  of  his 
departure,  within  which,  if  he  is  not  heard  of,  the  heir  may  take 
possession,  keeping  certain  fasts;  then  burning  an  image  of  his 
ancestor  made  of  cusa^  and  performing  for  him  his  funeral  rites. 
Jim,  Vahanay  ch.  viii.  1  Dig.  227,  228 ;  3  ih,  450.  In  this  case, 
where  the  heir  is  residing  in  a  distant  country,  the  inheritance  is 
kept  open  to  the  seventh  in  descent  from  the  person  deceased, 
which  is  an  extension  of  the  rule  limiting  the  right  to  the  fourth 
in  descent,  Jim,  Vahana,  ib.  note,  Vrihcu^aii,  3  Dig,  441,  449 ;  1 
Stra,  H,  L.  132. 

The  Englii^h  law  limits  the  period  of  absence  to  seven  years. 
The  Hindoo  law  varies  the  period  according  to  the  age  of  the 
absentee,  twenty  years  for  one  between  thirty  and  thirty-five; 
fifteen  if  between  forty  and  forty-five,  and  twelve  for  one  between 
sixty  and  sixty-five.  See  1  Stra.  H,  L,  188,  joo*^,  p.  230.  Mac- 
nagkten  says,  After  twelve  years'  absence  death  is  presumed.  In 
the  English  law  the  principle  seems  to  be  that  a  man  who  has  any 
interest  in  the  property  would  take  care  that  his  existence  was 
made  known,  while  with  the  Hindoos  he  has  the  benefit  of  being 
assumed  to  be  alive  during  the  ordinary  duration  of  life. 

Civil  death. — Civil  death  takes  place  when  one  has  volantarily 
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retired  from  the  world,  by  joining  a  religious  community,  1  Strct. 
H.  L.  184, 185.  Crime,  too,  unexpiated,  Sir  Tkos,  Strange^  p.  122, 
says,  opens  up  the  inheritance  to  the  heirs.  See  also  1  Stra.  H»  L, 
pp.  148,  160,  and  **  Disqualification  for  Inheritance  "and  "Parti- 
tion." "  Unexpiated,"  is  presumed  to  mean  so  long  as  the  sentence 
or  punishment  shall  not  have  been  completed.* 

Loss  OF  OASTB. — Formerly  loss  of,  or  degradation  from,  caste  ope- 
rated as  a  deprivation  of  the  right  of  inheritance.  But  it  has  now 
no  effect  as  a  cause  of  civil  death  in  matters  of  property.  See  Act 
xxi.  of  1850,  Abraham  v.  AbraJiam^  Moore^s  In,  Ap,'^27.  It  is  not 
necessary  that  the  heir  should  have  been  actually  born  when  the 
inheritance  falls  in.  It  suffices  if  he  has  been  begotten  and  after- 
wards born  alive.  When  bom  with  yitality,  it  is  of  no  moment  how 
800U  after  he  may  die ;  the  right  of  inheritance  is  acquired,  and  the 
inheritance  devolves  en  the  heirs  of  the  child,  Hlberlinffy  p.  40. 

Three  glasses  op  hbirs. — There  are  three  classes  of  heirs — via., 
1.  Sapindas,  ti  term  derived  from  Ftnda^  the  funeral  rice-ball  or 
cake,  and  those  who  participate  in  offering  it  to  the  deceased  are 
called  Sapindas.  These  also  offer  oblations  of  water;  2.  Samo- 
nodtcas,  a  term  derived  from  Oodaca,  water,  and  who  offer  water 
only,  being  of  a  remoter  class  of  relationship  with  the  deceased, 
and  consequently  excluded  from  offering  rice-balls  unless  on  feulure 
of  the  sapindas.  3.  Bundhvs^  a  term  which  signifies  cognate  kindred 
lying  beyond  ihQ  SamonodicaSy  Mitdc,  ch.  ii.  s.  vi.  §  1 ;  Stra,  M,  H,  L. 
308.  These  as  such  make  no  offerings  unless  on  failure  of  the 
Sapindas  and  Samonodicas^  when  they  make  offering  of  the  Finda, 
as  do  the  Samonodicas  on  failure  of  sapindas,  Stra.  Man,  §  308. 

The  sapindas  are  of  two  grades — viz.,  the  nearer  and  the  remoter, 
the  former  of  whom  offer  and  partake  of  the  rice-ball  entire,  the 
latter,  who  offer  and  partake  of  merely  the  wipings  of  the  handa^ 
The  Samonodicas  also  are  divided  into  two  grades,  but  there  is  no 
distinction  between  them  as  to  the  offerings  they  make,  Menu- 
vurt/ia  MooktavdUe  on  Menu,  v.  §  60. 

Limit  of  8apinda& — ^The  nearer  sapindas  are  the  three  in  direct 
descent  from  the  person  to  be  traced  from,  and  the  three  in  ascent 
aboye  him  and  their  descendants  to  the  second  degree,  Smriti 
Chandrika  ;  also  the  wife,  daughters,  daughter*8  sous,  mother,  and 
paternal  grandmother,  Smriti  Moohtha  Phalum,  The  limit  is  the 
grandson  of  the  great-grandfather.  The  rest  are  the  remoter 
sapindas,  Sira,  Man.  §  311. 

The  sapinpa  extends  to  thb  sixth  in  descent. — They  extend 
to  the  sixth  male  in  direct  descent  from  the  person  to  be  traced 
from,  and  the  sixth  male  in  direct  ascent,  and  the  direct  male 
descendants  of  these  latter  to  the  sixth  degree,  Stra,  Man,  §  300. 
The  brothers  and  their  male  descendants  to  the  fifth  degree  come  in 
thus  as  the  descendants  of  the  father,  or  the  first  in  direct  ascent. 
•  It  ifl  doubtful  whether  in  the  present  day  the  doctrine  would  be  main- 
tained. 
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The  wife,  daughters,  and  daughter's  sous,  the  mother,  and  the 
paternal  grandmother  are  also  embraced  among  the  sapindas, 
Saraswatee  Valasa;  Varada  Rajeyum;  JSmriti  Mooktha  Fhalufn.  The 
female  line  extends  no  farther.  The  remotest  embraced  in  the  line 
of  sapindas  is  the  four  times  great-grandson  of  the  four  times  great- 
grandfather, Stra,  Man,  §  310. 

Limit  of  sahonodioas — Extends  to  the  sixth  male  below  and  the 
sixth  above  the  male  sapindas,  and  the  direct  male  descendants 
of  the  latter  six  to  the  sixth  degree,  Mitac,  ch.  iL  s.  v.  §  6  ;  SmriU 
Chandrika;  Smriti  Mooktah  Phalum;  Stra,  M,  H,  L,  312. 

Mr  Strange,  in  his  Manual,  §  3 13,  says  the  collaterals  in  the  aboTe 
list  are  brought  in  on  the  principle  that  they  have  some  common 
ancestor  with  the  person  to  be  traced  from,  to  whom  they,  as  well 
as  he,  offer  oblations,  this  constituting  participation  in  offering. 

BuNDHua — The  Bundhus  are  of  three  kinds — viz.,  such  as  are  in 
parallel  grade  to  the  individual  himself,  who  are  the  sons  of  his  own 
father's  sister,  the  sons  of  his  own  mother's  sister,  the  sons  of  his  aunt, 
and  the  sons  of  his  mother's  maternal  uncle  must  be  considered 
as  his  own  cognate  kindred  ;  such  as  are  parallel  to  his  father,  who 
are  the  sons  of  his  father's  paternal  aun^  the  sons  of  his  father's 
maternal  aunt,  and  the  sons  of  bis  father's  maternal  uncle  must  1>6 
deemed  his  father's  cognate  kindred  ;  and  such  as  are  parallel  to  his 
mother,  who  are  the  sons  of  his  mother's  paternal  aunt,  the  sons  of 
her  maternal  aunt,  and  the  sons  of  her  maternal  uncles,  Mitac,  ch. 
iL  s.  vi.  §  1 ;  Stra,  M,  H,  L.  §  2U. 

The  following  enumeration  of  heirs  shows  the  order  in  which 
each  class  of  relations  takes  direct  from  the  person  to  be  traced 
from.  It  is  not  an  order  according  to  which  each  succeeds  to  the 
other.  On  the  property  coming  to  an  individual,  the  descent  would 
commence  afresh  in  his  line,  and  will  fall  upon  his  own  immediate 
heirs. 

For  example,  should  the  inheritance  devolve  upon  a  brother's 
son,  in  default  of  nearer  relatives,  his  heir  would  not  be  the  paternal 
grandmother  of  the  person  from  whom  the  property  came.  It 
would  descend  primarily  to  the  new  inheritor's  male  issue,  and  so 
onwards ;  and  should  it  devolve  on  a  female  relative,  for  instance 
on  a  daughter,  it  would  go  on  from  her  according  to  the  rule  of 
descent  in  the  female  line  to  be  hereafter  explained,  Stra,  Man,  H, 
L,  §  316. 

Madras, 

Sons. 

Sons'  sons. 

Sods*  grandsons. 

Widow. 

Daughter& 

Daughters'  sons. 

Mother. 

Father. 
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Brothers. 

Brothers'  sons. 

Paternal  grandmother. 

Paternal  grandfather. 

Paternal  grandfather's  sous,  (i,e.,  the  uncles.) 

Paternal  grandfather's  son's  sons,  {{.e.^  the  cousins.) 

Paternal  great  grand&ther. 

His  sons. 

And  sons*  sons. 

After  those^  the  remoter  sapindas  come  in,  each  in  their  order, 
and  then  the  samonodicas  in  their  order,  and,  lastly,  the  hundhus 
in  theirs. 

In  Bengal,  in  default  of  brother's  grandsons,  the  sister's  son  in- 
herits, but  not  in  the  provinces  which  follow  the  Mttac 

In  Elherlings  Treatise  on  Inheritance  it  is  laid  down  that  sons  of 
dififerent  sisters  take  according  to  the  number  bom,  as  well  as  un- 
born, and  even  unbegotteu  at  the  time  of  their  uncle's  death. 

Elherling  is  a  Bengal  authority,  but  discusses  the  authorities  of 
the  Benares  school  as  well.  He  Says  also  that,  according  to  the 
schools  of  Benares  and  Mithila,  they,  sisters'  sons,  are  excluded,  as 
they  belong  to  a  different  family,  see  post. 

For  the  order  of  succession  in  Bengal  school,  see  post,  300. 

For  that  of  Bombay,  see  post^  304. 

For  that  of  the  Mithila  school,  see  posty  304. 

For  that  of  Malabar  and  Caranese  schools,  see  post,  306,  309. 

In  the  case  of  a  sole  separate  owner  no  question  of  collateral 
heirs  can  arise  until  the  lineal  descendants  are  first  exhausted. 

In  the  case  of  an  undivided  owner  being  a  co-heir,  his  property 
will  in  part  be  affected  by  the  rights  of  collateral  sharers. 

The  direct  descent  does  not  in  general  go  beyond  the  putthar,  ex- 
cept where  one  of  them  is  absent  without  tidings,  and  then  his 
lineal  descendants  to  the  sixth  degree  may  claim  the  inheritance. 


Section  II. 

MaU  issue — In  default  of — Adopted  son — Law  applicable  to  both  alike 
— Issue  inclvdes  sons,  grandsons^  and  great-grandsons — When  death 
presumed  from  absence — Performance  of  obsequial  rites — Keystone 
to  the  law  of  inheritance — The  grandson — Benefit  to  the  soul  of  the 
ancestor  is  not  the  only  principle — The  rnere  act  of  solemnising 
exequial  rights  gives  no  title  to  inhemtance — By  birth  proprietor 
with  his  father — Heirs  persumptive  and  apparent—  Civil  death — 
Sons  born  after  partition — Illegitimate  issue,  Soodras  —  Sons  of 
Englishman  by  Brahmin  woman  separated  from  husband  — 
Marriage  with  bastard*s  daughter — Bastard! s  right  to  maiyitenance 
— Soodra  bastard^s  right  to  inheritance — BebtittoMlity  ofpresump" 
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turn  of  legitimacy  when  opportunity  for  sexucU  intercourse — Right 
of  a  son  by  a  female  slave — Illegitimate  sons  of  Kskdriya  upon  a 
Soodra  caste — Entitled  to  maintenance — Minor —  Undivided  family 
— Primogeniture — Public  and  private  property  of  a  rajah- — Evi- 
dence of  descent  of  zemindars  estate — Self-acquired  property. 

Male  issub. — ^Tbe  first  in  order  of  Hindoo  heirs  is  a  man's  legiti- 
mate male  issue.  The  legitimate  son  is  one  procreated  on  a  lawfully 
wedded  wife,  Mitac,  cb.  i.  s.  xi.  §  1. 

In  default  of — Adopted  son — Law  afflioable  to  both  alike. — 
In  default  of  such  issue,  a  legally  adopted  son  becomes  such  heir,  see 
Adoption.  As  between  issue  of  the  body  and  an  adopted  son,  the 
Hindoo  law  of  inheritance  makes  no  difference.  The  adopted  son, 
however,  takes  the  entire  estate  only  in  the  event  of  the  failure  of 
a  legitimate  son,  and  as  the  adopted  is  a  substitute  for  such  son,  he 
succeeds  to  his  adoptive  father's  estate  exactly  as  if  he  were  a 
legitimate  son,  the  law  of  inheritance  being  equally  applicable  to 
both. 

Where  the  sons  may  have  divided  from  their  father,  and  received 
their  portions,  they  nevertheless  succeed  to  their  father's  remaining 
property  as  first  in  descent,  1  Stra,  H.  L,  183 ;  Stra,  Man.  §  317. 

Issue  includes  sons,  gbandbons,  and  great- grandsons. — In 
Hindoo  law  the  term  "  issue,"  includes  not  only  all  the  sons  a  man 
leaves  behind  him,  but  son's  sons  also,  or  sons  of  the  latter,  or  great- 
grandsons,  t.tf.,  the  sons,  the  grandsons,  and  great-grandsons,  1 
Sira.  H.  L,  124.  The  whole  have  by  the  Hindoo  law  ever  con- 
stituted but  one  heir,  so  that  if  the  son  have  died  in  the  lifetime  of 
his  father,  leaving  a  son,  and  that  son  also  dies  leaving  one,  and 
then  the  great-grandfather  dies,  the  great-grandson  succeeds  as  his 
grand£iither  would  have  done  had  he  survived ;  and  according  to 
Vaijayantey  a  commentary  on  Vishnu,  the  right  of  representation 
in  all  these  cases  vests  likewise  in  the  widow ;  but  according  to 
other  authorities  she  is  only  entitled  to  maintenance,  to  be  supplied 
her  by  her  father-in-law,  and  on  his  death  by  his  heir.  But  here, 
as  far  as  the  fourth  in  descent,  the  right  of  lineal  representation 
stops,  unless  there  has  been  an  absence  in  a  distant  country  ;  when 
it  extends  bejond  the  fourth,  as  far  as  the  seventh  degree,  Vrihas- 
pati,  3  Dig.  441,  448 ;  1  Sira.  U.  L.  124,  188. 

Great-great-grandsons. — So  that  supposing  the  intermediate 
descendants  to  have  failed,  and  a  son  of  the  great-grandson  to  sur- 
viye  at  the  death  of  the  proprietor,  he  would  not  inherit,  save  as 
a  mere  remote  sapinda ;  but  the  widow  of  the  deceased,  the  next 
in  the  series,  would  succeed  in  preference,  though  in  the  event  of 
the  great-grandson  surviving  his  ancestor,  and  then  dying,  the  pro- 
perty so  inherited  by  him  would  devolve  upon  his  son,  in  con- 
sequence of  its  having  vested  in  the  father,  1  Stra.  H.  L.  125. 

The  grandsons  and  great-grandsons  inherit  per  stirpes. 

When  death  frssumed  from  absence— Where  the  death  of 
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the  owner  is  preBumed  from  absenoe  unheard  of,  and  his  de- 
scendants also  are  absent  and  unheard  of,  any  of  them,  up  to  the 
sixth  from  him,  on  appearing,  will  be  entitled  to  inherit  as  of  the 
male  issue,  taking  precedence  of  the  widow,  1^  Stra,  H,  Z.  125. 
The  inheritance  is  kept  open  to  the  remotest  sapinda  in  this  branch, 
on  the  presumption  that  an  intermediate  descendant  may  have 
survived  to  transmit  it  to  him,  Stra,  Man,  §  324.  See  ante^  pp. 
75,  226. 

Pbrformanoe  of  obsequial  rites — Keystone  to  the  law  op 
INHERITANOB. — The  kcystoue  of  the  whole  Hindoo  law  of  inherit- 
ance is  the  birth  of  a  son,  in  which  event  the  father  is  delivered 
from  Put,  and  if  he  have  no  son  he  is  required  to  adopt  one  whose 
adoption  effects  the  same  deliverance.  The  table  of  descent  is 
clearly  laid  down  in  the  various  schools  of  law.  No  one  has  a  right 
to  succeed  or  perform  the  funeral  rites,  except  a  person  enumerated 
therein,  and  in  the  order  established.  It  is  the  position  that  he 
occupies  in  the  table  that  gives  the  right  to  inheritance  which  is 
rather  subject  to  the  duty  of  performing  the  funeral  ceremonies  of 
the  deceased. 

The  series  of  heirs  is  naturally  adjusted  by  the  amount  or  degree 
of  benefit  which  each  is  supposed  to  confer  upon  the  deceased. 
The  son  is  preferred  because  he  presents  the  greatest  number  of 
beneficial  offerings,  and  he  saves  his  parent  from  Put,  Jim,  Vahana, 
ch.  iv.  s.  iii.  §  36 ;  1  Stra.  H,  L.  128. 

The  GRANDSON. — The  same  degree  of  efficacy  is  attributed  in  de- 
£Eiult  of  their  respective  fathers  to  the  grandson  and  great-grandson, 
which  reaches  the  fourth  in  descent,  but  not  beyond,  for  Mtnu  says, 
ch.  ix.  §  186,  '<But  the  fifth  has  no  concern  with  the  gift  of  the 
funeral  cake." 

Accordingly  some  benefits  are  derived  from  the  great-grandson 
as  well  as  from  the  son.  The  term  son,  in  the  text  of  Menu^  or  iu 
that  of  Vishnu,  or  in  that  of  YajnavaUhya,  Ac,  extends  to  the  grand . 
son,  for  as  far  as  that  degree  descendants  equally  confer  benefits  by 
presenting  oblations  of  food  in  the  prescribed  form  in  monthly  ob- 
sequies, Jim.  Vahana,  ch.  xi.  s.  i.  §  34,  36,  and  this  accounts  for 
representation  stopping  with  the  great-grandson. 

In  Jim,  Vahana,  it  is  said,  accordingly.  Since  inheritance  is 
in  right  of  benefits  conferred,  and  the  order  of  inheritance  is  regu- 
lated by  the  degree  of  benefit,  Srikrishna,  the  equal  right  of  the 
son,  the  son's  son,  and  the  grandson,  is  proper  for  their  equal  pre- 
tensions, are  declared  in  the  text.  By  a  son  a  man  conquers  worlds, 
&o.,  Jim.  Vahana,  ch.  xi.  s.  i.  §  31,  and  in  other  similar  passages,  see  1 
Stra.  H.  L.  127,  128,  where  it  is  said,  upon  this  principle  minister- 
ing equally  to  the  peace  of  their  departed  ancestor,  if  he  leave  a 
son,  and  the  son  of  a  son,  and  the  son's  son  of  a  third  son,  they 
take  equal  shares  of  his  estate  because  they  confer  the  benefit 
equally,  Jim.  Vahana,  oh.  xi.  s.  i.  §  36,  40  3  ih.  s.  vi.  §  29. 

Benefit  to  the  bodl  of  the  akoe&toa  is  not  the  only  pbin- 
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ciPLB. — This  benefit  to  the  Boul  of  the  ancestor,  although  it  is  the 
genera],  is  not  the  sole  and  universal  principle ;  payment  of  the 
ancestor's  debts  as  well  as  nearness  of  kin,  or  proximity  by  birth 
also,  form  considerations  in  the  Hindoo  law  of  inheritance,  3  Dig. 
/)01,  525,  533 ;  1  Stra.  H.  L.  129 ;  Mmu,  ch.  v.  §  60. 

And  although  the  table  of  inheritance,  on  failure  of  the  great- 
grandson,  opens  up  the  succession  to  the  widow,  yet  the  property 
reverts  to  the  lineal  kindred ;  at  all  events,  as  far  as  the  seventh 
person,  or  the  sixth  degree  of  ascent  or  descent,  3  Dig,  624  ;  Mewa, 
v.  §  60  ;  Jim,  Vahana,  ch.  xi.  s.  i.  §  42  ;  1  Stra.  ff.  L.  129. 

The  right  to  inherit  is  therefore  connected  with  the  power  to 
benefit,  so  that  the  title  of  a  son  lawfully  begotten  on  a  wedded 
wife  is  preferred  before  any  other  heir,  which  accounts  for  the 
anxiety  of  a  Hindoo  for  male  issue,  or  his  substitute  by  adop- 
tion. 

The  mebb  aot  of  solbm nising  exbquial  rites  gives  no  title  to 
INHERITANCE. — But  it  Is  uot  to  bc  concludcd,  therefore,  that  the 
rights  of  inheritance  and  performance  of  obsequies  go  together, 
otherwise  it  might  be  assumed  that  the  mere  act  of  solemnising  the 
funeral  rites  would  give  a  title  to  the  succession  which  would  create  a 
scramble  for  priority  amongst  conflicting  claims.  All  the  rule 
establishes  is,  that  the  person  being  the  nearest  of  kin,  the  most 
competent,  is  bound  to  the  due  performance  of  exequial  rites  for 
the  benefit  of  the  deceased  to  whose  property  he  has  succeeded.  The 
performance  of  funeral  rites  by  an  individual,  not  in  propinquity 
of  relationship  to  the  deceased  to  qualify  him  for  the  act,  will  not 
confer  on  him  the  right  to  inherit,  1  Stra,  H,  L,  129 ;  Stra^  Man, 
§  305,  for  such  performance  of  funeral  rites  is  only  evidence  of  a 
nearer  relationship,  and  may  therefore  be  always  rebutted  by  other 
evidence.  In  a  case  where  a  widow  died,  leaving  a  daughter  and 
a  brother  her  surviving,  and  the  brother  performed  the  widow's 
funeral  ceremonies,  it  was  held  that  the  daughter  was  entitled  to 
the  estate,  Colehrooke  remarking  that  the  brother's  prelensions  were 
founded  on  passages  of  Hindoo  law,  purporting  that  the  succession 
to  the  estate  and  the  right  of  performing  obsequies  go  together, 
referring  to  remarks  on  Dutiiaram  Sing  v.  Buckshee  Sing,  Beng.  R, 
ante.  It 05,  p.  22 ;  see  also  Mitac,  ch.  ii.  s.  ii.  §  6  ;  2  Stra.  H,  L, 
236. 

Female  relatives,  to  a  very  limited  extent,  may  offer  funeral 
oblations.  They  do  so  by  proxy — it  not  being  permitted  to  them  to 
recite  passages  from  the  Vedas,  Stra,  Man,  §  306.    See  Elberling,  67. 

By  birth  Hindoo  oo-peoprietor  with  his  father. — By  birth 
every  Hindoo  is  a  co  proprietor  with  his  father  in  his  ancestral 
property,  1  Stra.  H.  L.\l. 

By  birth  he  acquires  a  vested  interest  in  the  property,  Mitac. 
ch.  i.  8.  i.  §  23,  27,  and  note  23 ;  Suhodhini.  But  the  extent  of 
that  interest  is  a  question  discussed  in  the  Hindoo  books,  and  upon 
which  differences  of  opinion  exist  in  the  various  schools. 

In  Bengal  inheritance  is  defeasible  during  the  life  of  the  &ther 
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bj  gift  or  other  alienation,  including  will,  requiring  the  concur- 
rence of  the  sons  only  in  the  instance  of  land  inherited,  1  Stra, 
H,  L»  2lt  though  valid  without  it,  ib. 

In  Benares  and  Southern  India  his  power  of  alienation  was  more 
limited.  The  power  of  alienation  may  be  anticipated  by  parti- 
tion, without  the  consent  of  the  father,  if  warranted  by  law, 
or  Yoluntarily  on  his  part,  according  to  the  doctrine  of  all  the 
schools. 

Sir  Thomas  Strange  says,  vol.  i.  H.  L,  p.  1 30,  This  power,  how- 
ever, may  be  limited  by  adverse  possession  in  a  stranger  fur  twenty 
years,  citing  Yajnavcdchya,  1  Dig,  1 35  ;  Vyasa  and  Vrihaspatiy  3  ib, 
443,  442.  But  Mr  Ellis,  2  Stra,  ZT.  L.  27,  denies  this  to  be  the 
law  of  Southern  India.  He  says  Vignyanaswara,  after  a  long  argu- 
ment, ruled  that  it  is  the  perishable  produce  only  of  land  that  can- 
not be  recovered  after  the  expiration  of  twenty  years,  and  of  other 
property  after  ten  years,  such  land  or  other  property  having  been 
enjoyed  to  the  exclusion  of  the  owner  by  his  default  or  in  his 
view.  With  regard  to  land,  he  holds  that  if  legal  acquisition  can 
be  disproved,  even  after  the  expiration  of  a  hundred  years,  (con- 
sidered as  the  measure  of  the  life  of  man,)  ownership  is  not 
established  by  possession,  and  he  accordingly  declares  that  "  even 
beyond  the  period  of  memory,  if  there  exist  a  current  tradition  of 
the  illegalit^r  of  the  acquisition,  the  enjoyment  is  not  valid.''  And 
it  is  observable  that,  to  render  it  so  in  any  case,  it  must  have  been 
in  view  of  the  owner.  In  fact,  according  to  the  original  and  cor- 
rect doctrine  of  the  Hindoo  law,  enjoyment  or  possession  can 
never  be  cause  of  ownership ;  it  is  a  presumption  of  it  only,  but  if 
the  want  of  original  title  can  be  shown,  the  possessing  bolder  may 
at  any  time  be  divested  of  the  property.  This  applies  not  only  to 
land  but  to  property  of  every  description.  The  Hindoo  canon  is, 
**  Acquisition  must  be  shown  ; "  all  else  is  exception.  Menu  says, 
"  He  who  enjoys  without  ownership  for  many  hundred  of  years,  the 
lord  of  the  earth  shall  inflict  on  that  criminal  the  punishment  or- 
dained for  thieves." 

Of  course  these  rules  are  subject  to  the  law  of  limitation,  Act 
xiv.  of  1859. 

Hbirs  presumptive  and  apparent. — The  Hindoo  law  recognises 
the  distinction  of  heirs  known  in  English  law  as  apparent  and  pre- 
sumptive. With  the  Hindoos  they  are  styled  Heritages  not  liable 
to  obstruction,  and  liable  to  obstruction.  The  former  are  called 
Apraiibandha,  answering  with  us  to  the  heir-apparent,  whose  right, 
if  he  outlive  his  ancestor,  is  indefeasible,  1  Stra,  H,  L,  131.  The 
latter  is  called  Sapratibandliay  those  remoter  heirs,  as  brothers, 
uncles,  &o.,  whose  right  is  liable  to  obstruction  by  the  intermediate 
burth  of  nearer  ones,  so  that  their  title  is  not  apparent  but  pre- 
8\imptive  only,  ib. 

Several  wives. — Sons  equal  in  number  by  each  inherit  by  re- 
presentation according  to  their  mothers,  1  Stra,  H,  L,  205. 

Sons  born  after  partition. — Where  sons  are  born  after  the 
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partition,  they  succeed  to  the  father's  share  to  the  exclusion  of  the 
divided  sons,  I  Stra.  H,  L.  182 ;  so  if  there  be  no  after-bom  son 
the  divided  sons  succeed  as  heirs  to  their  father's  share,  provided 
their  father's  wife  be  not  living,  poaty  p.  328. 

All  sons  get  equal  shares,  and  not  according  to  the  mother's. 
But  in  some  parts  the  mothers  represent  equal  shares,  and  their 
sons  get  equal  parts  of  these  shares.* 

Illbgitimatb  childken. — Bj  the  Hindoo  law  illegitimate  chil- 
dren do  not  inherit  unless  in  the  Soodra  class,  see  Ckuoturya  Run 
Murdun  Syn  v.  Sahvh  Furhvlad  Syn,  7  Maoris  In,  Ap.  IS,  post 
p.  241.  They  are,  however,  a  charge  upon  the  inheritance,  Menu, 
oh.  ix.  §  178, 179;  3  Dig.  143,  283,  and  are  entitled  to  maintenance. 
Even  among  Soodras,  if  there  are  illegitimate  sons,  daughters,  or 
sons  of  daughters,  they  get  only  half  of  what  they  would  have  got 
had  they  been  legitimate,  the  rest  being  shared  among  the  legiti- 
mate children,  1  Stra.  H,  L.  69. 

In  No.  124  of  1861,  a  question  arose  whether  the  grandson  of 
a  divided  uncle  took  along  with,  or  in  preference  to  an  illegitimate 
son.  The  decision  was  that  he  did  neither — the  decision  giving  no 
further  claim  on  the  brother  s  property.  Sir  Thomas  Strange  says, 
in  one  description  of  the  Pauner  Bhava,  or  son  of  a  twice  married 
woman,  which  occura  still  in  some  instances  of  the  fourth  order, 
illegitimate  sous  continue  to  participate  with  legitimate  ones  if 
there  be  any,  and  if  there  be  none,  nor  daughters,  nor  daughters' 
sons,  they  are  then  not  distinguishable  in  point  of  inheritance  from 
legitimate  ones,  MohunSingY,  Chumun  Rai^Beng.  Rep,  ante,  1805, 
p.  30;  1  Stra.  H.  L,  132. 

Thb  status  and  right  of  the  sons  of  an  bnolishhan  by  a 
Brahmin  woman  living  apart  from  her  husband. — When  a  Brah- 
min woman  residing  apart  from  her  husband  lived  with  an  English- 
man, and  had  two  sons  by  him,  it  was  held  that  the  sons  are 
Hindoos,  and  that  their  rights  are  determined  by  those  of  the  class 
of  Hindoos  to  which  they  belong,  and  that  they  are  to  be  regarded 
as  SoodraSf  or  as  a  class  still  lower,  and  that  in  the  absence  of  pre- 
ferable heirs  they  inherit  the  property  of  the  mother,  and  of  each 
other ;  if  not,  she  is  a  mere  prostitute,  and  of  the  cognation  or  re- 
lationship between  her  and  her  ofikpring  there  exists  no  doubt 
whatever,  Myna  Bai  v.  Ultaram,  2  Mad,  H.  G,  R.  196. 

This  was  an  appeal  in  pursuance  of  leave  reserved  to  the  re- 
spondents in  the  case  of  Myna  Bai  v.  Uttaram,  by  the  decree  of 
Her  Majesty  in  Council,  dated  30th  Nov.  1861,  8  Moore's  In,  Ap, 
425. 

The  appellants  were  the  plaintiffs  in  ejectment,  the  first  being 
the  widow,  and  the  other  devisees  under  an  alleged  will  of  the  late 
Ramaparsad.  The  only  question  argued  was  the  validity  of  Eama- 
pardad's  title,  claiming  as  he  did  under  Taukaram,  with  being 

*  Putnibhaga,  the  term  applied  to  this  mode  of  division,  receives  no  coun- 
tenance from  the  High  Court  of  Madras. 
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illegitimate  sons  of  a  Hindoo  married  woman  of  the  Gauda  Brah- 
min caste,  by  Hughes  an  Englishman.  It  was  admitted  on  behalf 
of  the  plaintiffs  that  it  oould  not  be  pretended  that  any  special 
custom  existed ;  the  right  of  Ramaparsad  to  succeed  was  therefore 
put  upon  the  general  ground  of  Hindoo  law. 

The  Court  {Phillips  and  Holloway^  J,  J.)  in  delivering  judgment 
said,  "  For  the  plaintiff  it  was  contended  that  the  case  is  one  of  first 
impression,  that  it  is  really  that  of  a  prostitute,  and  §  363  of  Strange's 
'  Manual  shows  that  there  is  heritable  blood  between  the  degraded 
mother  and  her  children,  that  the  property  is  self-acquired,  and  that 
there  is  no  text  whatever  of  Hindoo  law  which  includes  inheritance 
between  persons  so  situated  ;  that  Taukaram  and  Ramaparsad  were 
brothers,  that  in  default  of  issue  the  mother  succeeds  to  her  sons, 
and  that  Bamaparsad*s  right  to  succeed  to  his  brother  would  de- 
volve from  her ;  that  the  right  of  children  of  professional  prosti- 
tutes to  succeed  to  their  mother  has  been  frequently  recognised. 

"  On  the  other  side,  it  was  contended,  quoting  1  Slra.  H.  Z.  1 60, 
that  the  mother  and  the  children,  too,  were  altogether  beyond  the 
pale  of  Hindoo  law,  that  she  was  civiliter  mortuoj  that  her  rights 
had  altogether  ceased,  and  that  she  could  not  acquire  or  trausmit 
rights ;  that  this  was  the  fruit,  not  only  of  illicit,  but  adulterous 
intercourse,  and  that  there  could  be  no  possibility  of  inheritance." 

No  authority  was  quoted  on  either  side  here,  or  in  the  Privy 
Council. 

'^The  lords  of  the  Judicial  Committee  have  determined  tliat  these, 
persons  have  been  rightly  considered  to  be  Hindoos,  and  the  ques- 
tion of  their  right  is  to  be  solved  by  the  determination  of  the  claes 
of  Hindoos  to  which  they  belong,  and  the  rules  as  to  inheritance 
which  exist  in  that  class.  If,  however,  from  the  anomalous  cir- 
cumstances of  this  case,  they  cannot  be,  with  positive  certainty, 
referred  to  any  particular  class,  it  seems  to  us  that  we  are  bound 
to  reason  analogically,  and  apply  to  them  the  rules  observable  by 
classes  to  whom  their  class  bears  the  greatest  likeness.''  On  the 
question  of  the  issue  being  adulterous  the  Court  said,  ^<  There  is  no 
doubt  that  mere  adultery,  if  committed  with  a  man  of  the  woman's 
own  caste,  would  be  ezpiable.  The  husband  might  put  her  away, 
but  would  be  by  no  means  bound  to  do  so.  The  ancient  law  is 
clear  upon  this  subject.  Menu,  ch.  xi.  §  177,  178,  prescribes  the 
penance  for  adulterous  connexion.  The  provisions  as  to  the  son 
of  concealed  birth  {quoedtua  JUiiis)  being  entitled  to  inheritance  of 
the  husband  of  the  mother.  Dig.  §  249,  250,  show  clearly  that 
mere  adultery  is  not  the  disabling  stigma  which  codes  based  upon 
Christianity  have  made  it.  Still  more  curious  is  the  conflict  of 
opinion  developed  by  the  commentator  in  the  succeeding  clauses 
as  to  the  proper  paternity  of  the  child  begotten  upon  the  wife  of 
another,  {ib.  252,  253,  with  notea)  The  fact  that  the  procreator 
of  those  children  was  impressed  with  a-peculiar  status  preventing  his 
illegitimate  children  from  inheriting  to  him,  renders  it  unnecessary 
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to  pursue  this  investigation,  and  we  have  only  adverted  to  it  to 
show  that  the  mere  fact  of  adultery  is  of  very  little  importance  to 
the  present  invesligation.  In  the  view  of  Hindoo  law  those  chil- 
dren were  stained  with  a  blot  wholly  indelible,  and  in  comparison 
with  which  the  mere  adultery  of  the  mother  fades  away.  On  this 
evidence  she  must  be  taken  to  have  been  what  is  termed  a  Gauda 
Brahmin,  really  the  product  of  the  union  of  a  Brahmin  with  a 
Kshetriya  woman,  and  according,  then,  to  the  theory  of  Menu,  of  a 
caste  intermediate  between  the  two  first  regenerate  classes  She 
must  be  taken,  therefore,  to  have  been  at  least  a  Kshetriya  in  rank. 
As  to  the  father,  he  was  not  a  Hindoo  at  all." 

'*  Looking  at  Memiy  cb.  z.  §  44,  where  he  enumerates  the  races, 
once  Kshetriyas,  who  have  from  non-communion  with  Brahmins, 
and  their  omission  of  holy  rites  that  are  there  prescribed  by 
the  Shaqras,  sunk  to  the  lowest  of  the  four  classes,  it  is  probable 
that  they  would  have  considered  this  man  of  the  Caucasian  race  in 
the  \)08ition  of  a  Soodra.  If  not  a  Soodra,  he  was  in  £he  eye  of 
Hindoo  law,  a  man  of  no  caste  at  all,  a  Meleecha  or  foreigner." 
By  such  connexion  the  woman  became  hopelessly  outcaste,  and 
it  must  be  assumed  that  she  was  treated  as  dead  to  the  family 
of  her  husband ;  and  as  Abbe  Dubois  justly  points  out,  that 
the  person  so  sunk  from  caste  does  not  descend  to  any  lower  caste, 
but  becomes  altogether  outcaste.  The  mother  must  be  taken  to 
be  a  woman  of  no  caste,  living  in  prostitution.  "  Certainly  there 
are  many  passages  of  text  writers  who  recognise  the  relationship 
of  the  son  irregularly  begotten,  to  his  mother's  family,  YajnavcUchya, 
quoted  in  the  Vivada  Ghintamani,  p.  283,  '*  A  damsel's  child  is  one 
bom  of  an  unmarried  woman ;  he  is  considered  as  the  son  of  his 
maternal  grandsire."  This  passage  clearly  recognises  the  mother 
and  her  son  irregularly  begotten  as  cognate,  and  the  Mitacshara, 
quoting  Menu,  (oh.  i.  s.  xi.  §  7,)  points  out,  that  if  the  girl  is  married, 
the  child,  although  not  begotten  by  the  husband  becomes  his  own. 
The  authorities  already  referred  to  as  to  the  son  of  concealed  origin 
also  bear  upon  this  point,  and  seem  to  show  clearly  that  the 
Hindoo  law,  although  not  recognising  as  the  husband's  son  one  got 
by  a  man  of  unequal  class,  nevertheless  gives  no  ground  whatever 
for  supposing  that  the  circumstance  of  illicit  birth  severs  the  union 
between  the  mother  and  her  son  so  as  not  to  admit  of  heritable 
blood  between  them.  This  being  so,  there  seems  no  ground  either 
on  authority  or  analogy  for  contending  that  if  Taukaram  had  died 
without  issue  his  mother  would  not  have  succeeded  to  him  even 
if  she  were  a  Soodra,  or  of  a  class  still  lower,  as  we  think  she  was.** 

''That  the  illegitimate  issue  of  women  of  the  lowest  Hindoo  classes 
daily  succeed  to  property,  both  of  their  mothers  and  of  each  other, 
without  question  or  dispute,  we  can  upon  our  own  experience 
afiirm.  It  would  be  illogical  if  it  were  otherwise,  for  the  illegiti- 
mate son  of  a  Soodra,  in  the  absence  of  preferable  sons,  is  his  heir.'' 

**  We  may  refer  by  way  of  analogy  to  the  practice  of  Malabar  and 
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Canara.  There  concubinage  is  the  rule,  and  the  whole  law  of  in- 
heritance is  based  upon  the  existence  of  heritable  blood  between 
the  mother  and  son,  quite  irrespective  of  the  &ther.  There  is  no 
agnation  at  all." 

"  There  is  very  little  authority  upon  the  question  now  at  issue. 
All  the  passages  in  the  text-books  have  reference  to  the  right  of 
mheritAuce,  ex  parte  pateTmd,  The  case  quoted  from  the  younger 
Macnaghten  in  the  Privy  Council  is  of  that  character.  The  doctrine 
in  Stra,  Man.  §  363,  is  fully  borne  out  by  the  doctrine  in  the  case 
quoted,  Tara  Munnee  Dossea  v.  Motee  Buneanee,  7  Svd.  D.  U,  273. 
It  was  a  suit  by  a  daughter  bom  in  wedlock,  of  a  mother  who 
afterwards  lapsed  into  prostitution,  to  recover  from  the  daughters 
bom  in  prostitution  the  property  of  the  mother.  The  Court  held 
that  the  plaintiff's  title  was  not  made  out,  because  the  conduct  of 
the  mother  had  severed  her  from  her  natural  family,  so  that  the 
plaintiff,  her  daughter  bora  in  wedlock,  could  not  succeed  to  her.'' 
**  In  Madras,  too,  it  has  never  been  doubted  that  the  children  of  the 
prostitute  succeeded  to  the  property  of  the  mother." 

"  We  have  been  unable  to  find  the  least  authority  for  an  opinion 
of  Mr  Justin  Strange^  that  the  children  must  be  adopted  children." 
"  Our  reas'inin/,  therefore,  is,  that  there  is  no  authority  against  the 
existence  of  heritable  blood  between  the  woman  and  her  illegitimate 
oflspring.  Taukaram  and  his  brother  are  decided  to  be  Hindoos.  They 
are  Hindoo  sons  of  a  woman  who  was  either  a  woman  of  a  class  lower 
than  the  fourth  of  Menus  classes,  and  in  this  case  the  sons  are 
cognate  to  her  and  to  each  other,  as  the  children  of  a  class  not 
twice  bora  out  of  wedlock,  and  entitled  to  inherit  to  their  mother, 
and  only  not  capable  of  inheriting  to  their  father  because  he  is 
nota  Hindoo  at  all.  If  not  so,  she  is  a  mere  prostitute,  and  of 
the  cognation  between  her  and  her  offspring  there  exists  no  doubt 
whatever." 

There  is  no  analogy  between  the  law  of  England  with  regard  to 
bastards  and  the  Hindoo  law.  The  Roman  law,  however,  which  still 
dominates  over  all  systems  t»f  European  law,  non  ratione  imperii  Bed 
ratianis  imperio,  has  dealt  with  the  question.  Gaius  says.  Dig, 
Tit,  viii.  fr.  2,  "  Hdc  parte  (that  is,  of  the  edict)  procoTiml  naturali 
cequitate  motus  omnibus  cognatis  permittat  bonorum  possessionem 
quos  sanguinis  ratio  vocat  ad  Iiereditatem  licet  jure  cimli  defidant, 
Itaque  etiam  vulgo  qusceiti  liberi  m^atris  et  mater  talium  liberorum 
item  ipsi  fratres  inter  se  ex  hdc  parte  bonorum  possessionem  petere 
possunt  quia  sunt  invicem  sibi  cognati,**  This  great  master  con- 
siders that  in  not  denying  the  natural  relationship  between  the 
erring  mother  and  her  sons,  and  of  the  sons  with  each  other,  and 
admitting  heritable  blood  between  them,  the  prastor  was  moved  by 
natural  equity." 

At  fr.  4  of  the  same  title,  "  ^t  spurius  intestato  decesserit  jure 
coTisanguinitatis  aut  agnationis  kereditas  ejus  ad  nullum  pertinet 
quia  consanguinitatis  et  agnationis  jura  a  patre  oriuntur  proximitatis 
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atUem  nomine  mater  ejus  aut  fraUr  ecidem  mcUre  ruUus  honorum  pot- 
sesstonem  eftis  ex  edicto petere potest" 

Ulpian  points  to  the  true  distinction,  and  one  which  preciselj 
meets  the  present  case,  and  is  in  entire  conformity  with  the 
doctrine  of  the  Hindoo  law.  As  agnation  and  consangainitj  are 
the  offspring  of  a  marriage  by  the  jus  civile,  no  spurious  son  can 
have  them ;  but  he  is  related  to  his  own  mother  and  to  his  brothers 
by  that  mother. 

Justinian,  Inst  iii.  Tit,  y.  4,  embodies  the  same  rule,  which  by 
later  legislation  he  modi6ed. 

Tlie  decision  recognising  heritable  blood  between  illegitimate 
brothers,  and  between  them  and  their  mother,  appears,  in  the  ab- 
sence of  a  lex  loci,  to  be  justified  by  the  texts  cited  from  the 
Roman  jurists.  But  we  do  not  agree  with  the  learned  judge  that 
among  Hindoos  adultery  is  regarded  in  a  less  serious  light  than 
among  Europeans.  The  texts  of  law  cited  to  show  that  adultery 
is  capable  of  expiation  refer  simply  to  spiritual  punishment,  whid^ 
there  is  reason  to  believe  was  inflicted  in  all  ages  in  all  countries 
for  the  offence ;  but  neither  the  texts  themselves,  nor  the  existing 
feelings  and  customs  of  the  Hindoos,  justify  the  conclusion.  They 
are  not  more  disposed  to  overlook  adultery  in  their  females  than 
other  people.  With  respect  to  the  texts  referring  to  sons  of  un- 
married damsels,  or  sons  of  concealed  birth,  the  Hindoos  them- 
f^(>lves  would  be  the  first  to  deprecate  the  possibility  of  being  bound 
by  such  obsolete  law. 

Marriaob  with  bastard's  daughter — 6astabd*s  right  to  main- 
tenance— SOODRA  bastard's  RIGHT  TO  INHERIT — ReBUTTABILITT  OF 
PRESUMPTION  OF  LEGITIMAOY  WHERE  OPPORTUNITY  FOR  SEXUAL  INTBB- 

couRSB. — The  Hindoo  law,  independently  of  special  usage  or^os- 
tom,  does  not  make  illegitimacy  an  absolute  disqualification  for 
caste,  so  as  to  affect  in  the  relations  of  life  nut  only  the  bastard, 
but  also  his  legitimate  children. 

The  Hindoo,  unlike  the  English  law,  recognises  a  bastard's  re- 
lation to  his  father  and  family. 

By  birth,  and  without  any  form  of  legitimation,  bastards  of  the 
three  twice-born  classes  are  now  recognised  as  members  of  their 
father's  family,  and  have  a  right  to  maintenance. 

In  the  case  of  Soodras,  the  law  has  been,  and  still  is,  that  bas- 
tards succeed  their  father  by  right  of  inheritance. 

The  presumption  of  legitimacy  where  there  has  been  opportunity 
for  sexual  intercourse,  is  not  irrebuttable,  Pandaiya  THavtr  y.  F^ 
TUaver,  1  Mad.  H.  C.  R.  478. 

This  suit  was  brought  to  recover  possession  of  a  Eemindmry 
estate  from  the  original  defendant,  who  claimed  it  as  an  undivided 
brother  and  heir  of  the  late  zemindar,  Indiram  Ramasvami 
T^laver.  The  zemindary  is  one  which  descends  according  to  the 
rule  of  primogeniture,  and  the  right  of  the  plaintiffii  to  reoover 
depended  upon  the   proof  and  validity  of  the  title  of  the  first 
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plaintiff  as  the  onlj  legitimate  son  of  the  late  zemiudar  by  las 
second  wife,  (the  second  plaintiff,)  his  first  wife  haying,  as  alleged 
by  the  plaintiff,  borne  him  no  issue,  4ind  been  put  away  for  im- 
proper conduct,  and  having  afterwards  married  a  second  husband, 
by  whom  she  had  a  son.  The  original  defendant,  in  answer,  said 
that  the  family  of  the  second  plaintiff  was  of  a  lower  and  inferior 
caste  to  that  of  his  deceased  brother,  and  that  the  females  of  it 
have  been  living  in  concubinage,  without  lawful  marriage;  that 
the  father  of  the  second  plaintiff  was  illegitimate,  and  the  second 
plaintiff  consequently  was  of  no  caste ;  and  that,  according  to  Hin- 
doo law,  a  marriage  neither  did  nor  could  take  place.  But  he 
admitted  the  marriage  of  his  brother  to  the  woman,  stated  by 
the  plaintiff  to  be  his  wife,  but  that  she  was  divorced  for  want  of 
chastity,  and  bore  his  brother  no  issue.  The  son  of  the  first  wife, 
and  his  grandmother  as  guardian,  (his  mother  being  dead,)  being 
made  supplemetital  defendants,  denied  the  plaintiff's  title,  and  as- 
serted that  the  charge  of  unchastity  of  the  first  wife,  and  that  she 
was  put  away  and  married  again,  were  false,  and  set  up  the  title  of 
her  son  as  heir. 

The  civil  judge  ruled  that  the  family  of  the  late  zemindar  and  the 
second  plaintiff  were  of  the  same  caste,  that  a  marriage  had  taken 
place  with  her,  and  that  the  zemindar  and  she  had  lived  together, 
that  he  had  in  all  respects  treated  her  as  his  wife,  and  that  the 
first  plaintiff  was  the  issue  of  their  union  ;  but  held,  on  the  autho- 
rity of  a  Sudor  Court  pundit,  that  in  law,  there  was  no  valid 
marriage,  as  the  father  of  the  second  plaintiff  was  illegitimate; 
that  she  was  therefore  a  person  of  no  caste ;  that  the  late  ze- 
mindar and  the  sons  of  the  Shastra  caste  could  not  contract  a  legal 
marriage  with  her ;  and  that  the  first  plaintiff  therefore  had  no 
title  t«  the  property. 

This  decision  was  appealed  from,  and  the  Court  held  that  a 
marriage  in  fact  had  taken  place,  and  that  the  second  plaintiff  was 
not  the  concubine  of  the  deceased. 

•  Scotland,  C,  J.,  in  delivering  judgment  said,  with  reference  to  the 
point  raised,  as  to  the  validity  of  the  marriage,  on  the  ground  of 
caste,  The  case  presented  by  the  defendant  is,  that  the  second 
plaintiff's  father  is  shown  to  be  the  son  of  a  zemindar  of  Pambuli, 
by  a  concubine  of  an  inferior  caste;  and  the  second  plaintiff  there- 
fore of  no  caste As  the  decree  of  the  civil  judge  rests  upon 

the  legal  effect  of  the  illegitimacy,  we  will,  assuming  it  proved, 
express  our  opinion  as  to  whether  it  was,  in  Hindoo  law,  a  dis- 
qualification invalidating  the  marriage.  The  Civil  Court  appears 
to  have  decided  that  illegitimacy  of  the  father  placed  him  without 
the  pale  of  the  caste  of  his  parents,  and  consequently  his  daughter, 
(the  second  plaintiff,)  was  destitute  of  caste,  and  that  a  valid 
marriage  could  not  take  place  between  the  late  zemindar,  (he  being 
of  a  caste  that  conformed  to  the  Shastras,)  and  a  woman  of  no 
caste. 
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It  is  unnecessary  to  make  a  distinction  somewhat  refined,  and 
which  would  be  difficult  to  ascertain,  between  a  caste  of  Soodrv, 
conforming  in  all  respects  to  the  Shastras,  and  one  that  did  not 
so  conform,  as  was  the  case  with  the  caste  of  the  late  zemindar. 
There  appears  to  be  no  satisfactory  ground  for  the  proposition,  that 
as  respects  either  caste,  the  Hindoo  ]aw,  independently  of  special 
usage  or  custom,  makes  illegitimacy  an  absolute  disqualification  for 
caste,  so  as  to  affect  in  the  relations  of  life  not  only  the  person  who^ 

is  illegitimate,  but  also  his  legitimate  children I  am  not 

aware  that  any  authority  can  be  found  for  the  proposition  ;  and  in 
principle  and  reason,  looking  to  the  rights  of  property  possessed  by 
illegitimate  persons,  the  law  would  appear  to  be  otherwise.  The 
Hindoo  law  does  not,  like  the  English  law,  consider  an  illegitimate 
person  quan  nullua  filius.  It  recognises  his  relationship  to  his 
father  and  family,  and  secures  him  substantial  rights. 

Under  the  ancient  law,  it  seems  that  at  one  time,  in  the  case  of 
the  three  superior  or  "  regenerate  tribes,*'  sons  not  born  in  lawful 
marriage  had  rights  of  inheritance  subsidiary  to  the  "^wrcwo,"  or 
son  of  a  lawful  wife,  and  could  perform  obsequies,  Menu,  ch.  iz. 
§  159,  160,  180;  Mitac,  ch.  i.  s.  11;  2  Stra,  H.  L.  194,  211; 
and  although  this,  as  a  general  law  applicable  to  those  tribes,  has, 
in  respect  of  inheritance,  become  obsolete ;  yet  it  is  clear  law  at 
the  present  day,  that  by  birth,  and  without  any  form  of  legitima- 
tion, illegitimate  children  of  these  tribes  are  recognised  as 
members  of  their  father*s  family,  and  have  a  right  to  mainten- 
ance. It  is  also  equally  clear,  that  in  the  case  of  Soodras,  the 
law  has  been,  and  still  is,  that  illegitimate  children  succeed  their 
father  bv  right  of  inheritance,  Mitac.  ch.  i.  sec.  12 ;  1  Stra^  H,  L. 
132. 

While  such  is  the  law  as  to  family  estates  and  rights  of  an  illegiti- 
mate child,  it  would  be  anomalous  and  inconsistent  that  illegitimacy 
should  be  declared  to  be  a  taint  and  disqualification  for  the  mem- 
bership of  caste  in  the  individual  and  children ;  so  to  decide  in 
this  case  would,  in  effect,  be  giving  to  illegitimacy,  as  a  disqualifica- 
tion, an  operation  which  it  would  be  contrary  to  the  spirit,  if  not 
the  letter,  of  legislative  enactment,  (see  Act  xxi.  of  1850,)  to  allow 
to  degradation  from  caste. 

It  is  not  to  be  understood,  that  supposing  the  late  zemindar 
and  the  second  plaintiff  had  been  of  different  castes,  the  marriage 
would  have  been  invalid.  The  general  law  applicable  to  all  the 
classes  or  tribes  does  not  seem  opposed  to  marriage  between  in- 
dividuals of  different  sects  or  divisions  of  the  same  class  or  tribe ; 
and  even  as  regards  the  marriage  between  individuals  of  a  different 
class  or  tribe  than  himself,  the  law  appears  to  be  no  more  than 
directory,  although  it  recommends  and  inculcates  a  marriage  with 
a  woman  of  equal  class  as  a  preferable  description  ;  yet  the  marriage 
of  a  man  with  a  woman  of  a  lower  class  or  tribe  than  himself, 
appears  not  to  be  an  invalid  marriage,  rendering  the  issue  illegiti- 
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mate,*  Menu,  oh.  iii.  §  12,  «<  aeq.;  Mitac.  ch.  i.  8.  xi.  §  2,  and  note ; 
1  Str<L  H,  L.  p.  40,  According  to  this  view  of  the  law,  there  being 
no  proof  of  a  special  custom  or  usage,  the  marriage  would  be  valid 
even  though  the  parties  had  been  of  difiTerent  sects  or  caste  divisions 
of  the  fourth,  or  Soodra  clasa 

It  becomes  necessary  to  determine  whether  the  alleged  heirship 
of  the  first  supplemental  defendant  is  well  founded;  for  if  so, 
he  would  be  entitled  to  succeed,  and  the  first  plaintiff  would  fail 
in  making  out  his  title;  and  here  the  question  of  legitimacy  depends^ 
upon  paternity.  The  presumption  arising  from  the  fact  of  the  first 
supplemental  defendant's  birth,  after  his  mother's  marriage  with  the 
late  zemindar,  has  been  rebutted,  and  his  legitimacy  disproved. 

Hollotvay,  J, — That  the  son  of  a  Soodra,  and  of  a  woman  between 
whom  there  has  been  no  formal  ceremony  of  marriage,  inherits  to 
the  Soodra,  is  clearly  shown  by  the  authorities  quoted  in  7  Maoris 
In.  Ap.  49,t  and  the  decision  of  the  Judicial  Committee,  that  the 
illegitimate  son  of  Eshetriya  could  not  inherit,  went  precisely  upon 
the  ground  that  the  father  was  one  of  the  twice-born  tribes.  The 
whole  tenor  of  the  judgment  shows,  that  if  the  father  had  been  a 
Soodra,  the  son*s  right  to  inherit  would  have  been  questionable. 
It  follows  that  the  illegitimate  son  of  a  Soodra  is  not  an  out-caste. ( 

The  presumption  of  legitimacy,  where  there  has  been  opportunity 
for  sexual  intercourse  now  is.  that  it  is  not  an  irrebuttable  pre- 
sumption of  law,  but  that  it  may,  like  other  presumptions,  be  re- 
butted either  by  direct  evidence  or  by  contrary  presumption, 
Morris  v.  Bavh^  5  C.  and  F,  163.  It  was  also  held,  following  a 
doctrine  of  Lord  Eldon,  that  the  conduct  of  the  parties  and  their 
treatment  of  the  child  are  admissible,  and  most  material  evidence 
upon  the  question. 

See  the  observations  on  this  case  under  the  head  of  Partition. 

Right,  op  a  son  by  a  femalb  slave — Illegitimate  son  of  a 
KsHBTRiYA  op  A  SooDRA  CASTE. — An  illegitimate  son  of  a  Eshetriya, 
one  of  the  three  regenerate  castes,  by  a  Soodra  woman  cannot,  by 
Hindoo  law,  succeed  to  the  inheritance  of  his  putative  father. 

Entitled  to  maintenance. — He  is,  however,  entitled  to  main- 
tenance out  of  the  estate.  It  would  be  otherwise  if  he  were  the 
son  of  a  Soodra,  as  the  illegitimate  children  of  that  caste  are  en- 
titled to  succeed  to  the  inheritance  of  their  father,  Chuoturya  Run 
Murdun  Syn  v.  Sahvd  Purhulad  Syn^  7  Moore's  In.  Ap,  18. 

This  was  a  case  of  the  disputed  succession  to  the  rajdom  and 
zemindari  of  Kamnagger  in  Bengal.  The  Eajah  last  seised,  (the 
putative  fietther  of  the  appellant,)  was  a  Rajpoot  of  the  Eshetriya 

*  Tliis  IB  recognisiDg  obsolete  law. 

f  Sir  W,  Macn.  H.  L.  p.  18,  p.  15,  n.;  UiUic.  ch.  i.  8.  12;  Jim.  Va- 
haM,  p.  151 ;  Datt,  Miman.  s.  iL  §  26  ;  Datt.  Chand.  a.  v.  §  80;  8  Dig. 
clxxiv.  p.  143;  1  Stra,  H,  L.  69, 132;  2  ih.  168;  Veneataramy,  Venata  Lutchemee 
Ummal ;  2  Stra,  N.  qf  Cos.  806. 

I   We  doubt  this. 

Q 
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caste.  The  Rajpoots  of  Central  iDdia,  and  in  the  district  where  the 
Rajdom  Ramnagger  is  situate,  are  of  the  Kshetriya  caate,  and  the 
right  of  Buocessiou  to  the  Raj  is  to  be  determined  bj  the  laws  and 
customs  of  that  class. 

The  question  raised  in  this  case  was  the  right  of  illegitimate 
children  to  succession  under  the  Hindoo  law  of  inheritance. 

This  law,  it  appears,  varies  according  to  the  different  classes  of 
Hindoos.  It  is  necessary,  therefore,  in  the  first  place,  to  consider 
what  these  classes  are,  and  where  they  are  to  be  found 

The  law  relating  to  the  right  of  succession  of  illegitimate  chil- 
dren is  thus  stated  in  the  first  volume  of  Sir  FT.  Macn.  Prins.  H,  L, 
18.  *' Amongst  the  sons  of  the  Soodra  an  illegitimate  son  by  a  slave 
girl  takes  with  his  legitimate  brothers  a  half  share,  and  where  there 
are  no  sons,  (including  son*s  sons  and  grandsons,^  but  only  the  son  of 
a  daughter,  he  is  considered  as  a  co-heir,  and  takes  an  equal  share.** 

In  his  second  vol.  p.  15,  he  states — "  According  to  Hindoo  law  the 
illegitimate  son  of  a  Soodra  man  by  a  female  slave,  or  a  female 
slave  of  his  slave,  may  inherit,  but  not  the  illegitimate  child  of 
any  of  the  three  superior  classes  /'  and  he  add»,  "  If  the  woman 
were  not  his  female  slave  the  son  begotten  on  her  by  him  would 
have  no  right  to  the  inheritance,  but  only  a  claim  to  maintenance,** 
referring  to  Golebrooke's  Translation  of  the  Mitacshara.  In  ch.  i.  a 
xii.  of  that  work,  on  the  right  of  a  son  by  a  female  slave  in  the  case 
of  a  Soodra's  goods,  even  a  sou  begotten  by  a  Soodra  on  a  female 
slave  may  take  a  share  by  the  father's  choice.  But  if  the  &ther 
be  dead  the  brethren  should  make  him  partaker  of  a  moiety  of  a 
share,  and  one  who  has  no  brothers  may  inherit  the  whole  pro- 
perty in  default  of  a  daughter's  son.  In  clause  three  it  is  stated 
*'  that  the  rule  does  not  apply  to  the  three  superior  regenerate 
classes."  From  the  mention  of  a  Soodra  in  this  place,  it  follows 
that  the  son  begotten  by  a  man  of  a  regenerate  tribe  on  «  female 
slave  does  not  obtain  a  share  even  by  the  father's  choice,  nor  the 
whole  estate  after  his  demise.  But  if  he  be  docile  he  may  receive 
a  simple  maintenance,  1  Stra,  H,  L,  70. 

In  another  treatise  on  the  Hindoo  law  of  inheritance,  also  tran- 
slated by  GoUhroolcty  and  which  is  the  great  authority  in  Bengal, 
tht  Daya  Bhaga  of  Jimuta  Vahana,  p.  151,  the  same  doctrine  is 
to  be  found  as  well  as  in  the  treatise  on  Adoption.  The  Dattaka 
MimanMf  a  ii.  cl.  26,  p.  32,  and  the  DaU.  Ckand,  a  v.  d.  30,  p. 
205,  translated  hy  Sutherland,  the  third  vol.  of  the  Digest,  p.  142  ; 
1  Strou  E,  L,  69,  132 ;  2^t6.  68.  A  decision  on  the  right  among 
Soodras  of  illegitimate  children  to  inherit  is  reported  in  Sir 
Thomas  Strangers  Notes  of  Cases  at  Madras,  Vencaiaram  v.  Vencata 
Lntchemee  Ummal,  vol.  ii.  p.  305.  In  his  fragment  he  says,  the  ille- 
gitimate children  of  Soodras  inherit;  but  in  the  case  of  illegitimate 
children  begotten  by  a  regenerate  man  the  law  is  different — they 
are  entitled  to  maintenance  only. 

''  It  seems,  then,  to  be  established  by  an  unusual  ooncurrenoe  of 
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aathority  that,  according  to  the  law  prevalent  where  this  property 
is  situated,  Hn  the  district  of  Sarun,  Bengal,)  the  illegitimate  son  of 
one  of  the  three  regenerate  or  twice- born  races  cannot  succeed  to 
the  inheritance  of  his  father.'* 

Minor — If  the  heir  be  a  minor,  a  guardian  should  be  appointed 
for  him,  to  whom  the  care  of  his  property  should  be  committed, 
until  be  is  of  age  to  take  possession  himself.  See  title  Minority, 
arUe^  p.  63.  "Where  sons  or  their  issue  are  minors,  full  shares  are 
reserved  for  them,  under  the  charge  of  guardiaus,  either  specially 
appointed  or  assumed  as  such  by  the  law.  In  general  minority 
ceases  on  completion  of  the  age  of  sixteen.  In  any  of  the  three 
superior  classes  on  his  ending  his  studentship,  and  returning  home 
from  his  preceptor,  Mervu^  ch.  viii.  §  27 ;  1  Dig.  293 ;  the  Ratnacara, 
3  ib.  543 ;  1  Stra.  H.  L.  133 ;  2  ib.  76,  77,  see  ante,  p.  63. 
Zemindars  are  minors  until  eighteen,  by  Madras  Reg,  v.  ot  1804. 

The  natural  guardians  are  the  father,  mother,  elder  brother,  and 
paternal  relatives.  Any  one  of  them,  however,  may  be  superseded 
by  a  decree  of  a  Court,  and  incompetency  in  any  one  passes  the 
right  of  guardianship  on  to  the  next.  Although  we  have^  said  a 
guardian  should  be  appointed,  yet  it  is  not  necessary  that  he 
should  be  specially  appointed  as  such,  for  the  person  entitled  to 
be  a  guardian  will  always  be  assumed  in  law  to  be  such.  See 
Minority,  ante,  p.  64. 

With  regard  to  the  appointment  of  guardians,  see  Mad.  Reg,  v. 
of  1804,  aud  Act  ix.  of  1861  of  the  Legislative  Council  of  India. 

It  will  have  been  seen  from  the  foregoing,  that  property  under 
the  Hindoo  law  descends  lineally,  and  vests  in  the  legitimate  male 
issue  before  the  female.  See  Malabar  and  Canara  Law,  j>09ty  pp. 
306,  309. 

Undivided  familt. — According  to  the  law  of  inheritance,  all 
legitimate  sons  living  in  a  state  of  union  with  their  father  at  the 
time  of  his  death  succeed  equally  to  his  property. 

PBiMOGBNiTUBa — The  right  of  primogeniture  was  never  a  great 
favourite  with  the  Hindoos ;  it,  however,  formerly  prevailed  to  a  cer- 
tain extent  But  with  other  usages  it  has  been  abolished.  Talevar 
Singh  V.  Fahltmn  Singh,  3  S,  D,  A,  Rep,  203.  Formerly  the 
first  born  son  was  entitled,  if  he  possessed  extraordinary  merit, 
bodily,  mental,  or  moral,  to  the  most  valuable  chattel,  or  the  best 
room  in  the  best  house,  1  Stra,  H,  L,  184,  193.  The  eldest  son 
is  the  managing  member  where  there  are  sons  by  different  wives, 
and  one  party  claimed  that  the  estate  should  be  distributed  accord- 
ing to  the  number  of  wives,  without  reference  to  the  number  of 
sons  bom  by  each,  a  distribution  technically  called  putnibhaga, 
averring  that  such  had  been  the  kulachar  or  immemorial  usage 
of  the  family ;  but  the  Court  determined  that  the  distribution 
amongst  them  should  be  made  not  with  reference  to  the  mothers, 
but  with  reference  to  the  number  of  sons  ;  being  of  opinion  that 
although  in  cases  of  inheritance  the  kulachar  or  family  usage  has 
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tho  presumptiye  force  of  law,  yet  to  establish  kolachar  it  is  neces- 
sary that  the  usage  should  have  been  ancient  and  invariable, 
Bhyroochund  Bat  v.  Ru&soomuni^  1  ih,  29  ;  Sheo  Baksh  Singh  v. 
TuUeh  Sing,  2  ib,  265. 

Public  and  private  property  op  a  rajah. — SemhU,  There  is 
a  distinction  between  the  public  and  private  property  of  a  Hindoo 
sovereign,  as  upon  his  death  his  private  property  goes  to  one  set 
of  heirs,  and  the  raj  and  the  public  property  to  the  succeeding  rajah. 
See  post,  p.  401. 

The  general  rule  of  the  Hindoo  law  of  inheritance  is  partibility. 
The  succession  of  a  single  heir,  as  in  the  case  of  a  raj,  is  the  excep- 
tion, Secretary  of  State  in  Council  of  India  v.  Kamachee  Boye 
Sahaba,  7  Moore's  In,  Ap,  476. 

Evidence  of  descent  op  zemindar's  estate  to  eldest  son. — 
In  a  suit  by  a  younger  brother  against  the  eldest  brother  for  par- 
tition of  a  zemindary  estate,  it  was  held  that  family  usage  and 
custom  for  eight  generations  for  the  zemindary  estate  to  descend 
entire  to  the  eldest  son,  to  the  exclusion  of  the  others,  was  evidence 
that  it  was  not  divisible  property,  Rawut  Urjun  Sing  v.  Raumt 
Ghunsiam  Sing,  5  Moore  s  In,  Ap,  169.  So  family  usage  for  four- 
teen generations,  by  which  the  succession  of  the  raj  zemindary  of 
Tirhoot  had  uniformly  descended  entire  to  a  single  male  heir,  to 
the  exclusion  of  the  other  members  of  the  family,  has  been  upheld, 
Baboo  Singh  v.  Maharaja  Singh,  6  Moore^s  In.  Ap.  1 64. 

The  Judicial  Committee,  in  delivering  judgment  in  this  case, 
said,  ''  The  principle  upon  which  we  are  about  to  proceed  in  this 
case  admits  of  no  doubt  or  question  whatever.  By  the  general 
law  prevaling  in  this  district,  and  indeed  generally  under  the  Hin- 
doo law,  estates  are  divisible  amongst  the  sons  when  there  are 
more  than  one ;  they  do  not  descend  to  the  eldest,  but  are  divisible 
amongst  all.  With  respect  to  a  raj,  as  a  principality,  the  general 
rule  ia  otherwise,  and  must  be  so.  It  is  a  sovereignty,  a  princi- 
pality, a  subordinate  sovereignty  and  principality  no  doubt,  but 
still  a  limited  sovereignity  and  principality,  which  in  ita  very 
nature  excludes  the  idea  of  division  in  the  sense  in  which  that 
term  is  used  in  the  present  case.**  Again,  there  is  no  doubt  that 
the  general  law  with  respect  to  inheritance  as  well  as  birth, 
in  the  case  of  great  families  where  it  is  shown  that  usage  has  pre- 
vailed for  a  very  long  series  of  years,  may  be  controlled  unless 
there  be  positive  law  to  the  contrary.  Failing  all  other  claimants 
the  property  of  the  inferior  classes  vests  by  escheat  in  the  king. 
The  estates  of  Brahmins  descend  eventually  to  Brahmins,  or 
learned  priests,  and  not  as  an  escheat  to  the  king.  This  is  a  fixed 
law,  says  Menu,  ch.  ix.  §  189,  for  the  king  to  take  it,  except  for 
protection  and  preservation  for  the  rightful  owner,  would  be  sacri- 
lege, equivalent  to  that  of  appropriating  what  has  been  consecrated 
to  the  gods,  3  Dig.  587.  .  Rather  than  that  it  should  so  escheat, 
should  there  be  none  of  the  same  class  competent  to  take  it, 


Digitized  by  VjOOQIC 


INHERITANCE  OR  SUCCESSION.  245 

(meaniog  probably  as  before  in  the  same  town,)  it  is  to  be  cast  into 
the  water, Narada,  1  Dig.  335,  336;  3 16.  54 1 ;  1  Sira, H,  L.  150.  The 
last  anthor  adds,  with  characteristic  simplicity,  "a  figurative  decla- 
ration doubtless  never  intended  to  be  literally  and  invariably  en- 
forced," but  which  really  can  mean  nothing  more  than  that  it 
should  be  abandoned  to  the  first  comer,  as  must  be  evident,  for  no 
obligation  to  perform  obsequies  is  imposed.     See  post^  p.  302. 

The  competency  to  benefit  the  deceased  in  the  solemnisation  of 
exequial  rites  forms  the  consideration  for  the  succession,  whilst  the 
order  of  succession  is  regulated *by  the  degree  of  benefit  conferred, 
Jijtu  Vahana,  ch.  xi.  s.  vi.  §  29,  31.  Benefits  conferred  by  the 
nearest  of  kin  are  regarded  of  more  importance  than  those  offered 
by  one  more  distantly  allied,  3  Dig,  526,  455.     See  ante,  p.  231. 

Self- ACQUIRED  property. — The  self-acquired  property  of  a  co- 
parcener immoveable  and  moveable,  vests  wholly  in  his  male  issue 
as  far  as  the  great-grandson.  Failing  male  issue,  it  goes  to  his 
united  brothers  and  their  line,  Stra,  Man.  §  351. 

In  Varadiperumal  Udaiyan  v.  Ardanari  Udaiyan,  1  Mad.  H.  C. 
R.  412.  Mr  Jtistice  Hollotoay  says,  I  have  always  understood 
that  in  this  Presidency,  at  least,  the  law  was  clearly  that  the  im- 
moveable property  of  an  undivided  member  of  a  Hindoo  family  may 
go  to  his  surviving  co-parceners,  whether  such  property  was  self- 
acquired  or  ancestral.  During  bis  life  he  is  entitled  to  the  separate 
enjoyment  of  his  self-acquired  immoveable  pr9perty,  with  the  right, 
if  he  have  no  male  issue,  to  alienate  the  same.  On  his  death,  with- 
out male  issue,  if  not  previously  alienated,  it  devolves  on  his  co-par- 
ceners. But  his  widow,  whether  childless  or  not,  has  no  title  to 
anything  but  maintenance.  The  author  of  Mitacshara  was  clearly 
of  Daretvara's  opinion,  Miiac.  ch.  ii.  s.  i.  §  8.  "  The  rule  deduced 
from  the  texts  that  the  wife  shall  take  the  estate,  regards  the  widow 
of  a  separated  brother.*'  And  it  may  reasonably  be  inferred  that 
an  author  who  lays  down  that  a  widow  inherits  when  her  husband 
was  divided,  was  also  of  opinion  that  she  would  not  inherit  wheu 
the  deceased  was  undivided. 

In  the  Sivagunga  case,  it  was  ruled  that  even  where  the  family 
was  undivided,  the  widow  inherited  the  self-acquired  property  of  her 
husband  in  preference  to  his  male  kin,  9  Moort^a  In.  Ap.  539. 

On  failure  of  male  issue  the  succession  is  thus  enumerated  in 
the  Mitacahara,  ch.  ii.  s.  i.  §  2.  The  wife  and  the  daughters  also, 
both  parents,  brothers*  likewise,  and  their  sons.t  Gentiles,  cog- 
nates, a  pupil,  and  fellow  student.  On  failure  of  the  first  amongst 
these  the  next  in  order  is  indeed  heir  to  one  leaving  no  male  issue. 
This  rule  extends  to  all  classes  and  persons,  ib.  ch.  ii.  s.  i.  §  3. 
1  Mori.  Dig.  319;  1  Moore's  In.  Ap.  132. 

This  rule  or  order  of  succession  extends  to  all  tribes,  whether  the 

*  Balam  Bbatta  includes  Bisters. 

+  Baiam  Bhatta  includes  daughters  of  sons. 
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Murdhavasikta  and  others  in  the  direct  series  of  the  Glasses,  or  StUa, 
aud  the  rest  in  the  inverse  order,  and  as  comprehending  the  several 
classes,  the  sacerdotal  and  the  rest,  Miiac,  ch.  ii.  s.  i.  §  4. 

Section  III. 

INHBBITANOB  BY  FEMALES. 

Females  inherit  undivided  families  only — T?ieir  daughters'  heirs 
differ    according   to   marriage — Woman's  fee — Widow — Self -ac- 
quired jyroperiy — Childless  tmdow — Hight  of  loidow  wiih  a  poufer 
to  adopt  which  has  not  been  exercised  by  her — Similar  to  post- 
humotts  son — The  tvidow  of  a  son  cannot  claim   through  her 
husband  if  he  has  died  during  the  life  of  his  father — Whether 
tlie  vsidow  is  entitled  to  inheritance  or  merely  to  maintenance — 
Several  wives — Indivisible  and  self-acquired  property — Grounds 
of  the  widou/s  right  of  succession — Widow's  right  to  succeed  to  her 
husband's  ancestral  property — The  widow's  right  of  succession  to 
self  acquired  property  of  her  husband^  who  was  a  member  of  an 
undivided  family — If  partition  not  complete  residue  left  undivided 
— Two  principles  on  which  rule  of  succession  depends — Self-acquired 
immoveahh  property — Nature  of  a  widow's  tenure — Life  estates- 
Estate  tail — Widow* s  right  to  accumulations  of  joint  estate — Main* 
tenance — Widoufs  power  over  her  husband's  property-rWidow's 
right  in  undivided  estate — Widow  must  be  chaste — ConsequfTices 
of  infidelity — Abandonment  of  blameless  wife — Wifes  special  pro- 
'perty — Where  '*m.f^  dieif  withmtt  ifn^ie — The  husband  survimng — 
Son-in-law — Whei^e  widow  leaves  issue  on  re-marriage — Daugh- 
ter's right  after  death  of  sonless  widow — Their  order  of  suc- 
cession— In  Bengal  —  Benares  —  Bombay  —  Mithila  —  Women's 
separate   property  —  Self-acquired  property  —  Applicable  in 
every  possible    case  —  Self-acquired  property — Daughter's   son 
— Mithila  school — Order  of  succession — Succession  in  descend- 
ing lines  stops  with   daughter's  son — Daughter's  grandson  — 
Daughter's  daughter — Grand-daughters — Where  one   of  severed 
daughters  who  succeeded  as  maiden  dies,  leaving  sons  and  sisters 
—  Where  one  of  several  daughters  who  had  as  married  women  suc- 
ceeded diest  leaving  sons,  sisters,  and  sisters  sons — A.  B,  and  C. 
succeed — A.  dies  childless,  B,  has  one  son,  G.  has  three  sons,  C  dies 
before  A, — On  failure  of  daughter's  issue  eHate  reverts  to  father^s 
heirs. 

Females  inherit  only  inldivided  families,  Elberling  68,  or  on  ex- 
haustion of  male  undivided  members,  Stra,  Man,  §  353  ;  even  in  an 
undivided  family  a  widow  takes  the  self-acquired  property  left  by 
her  husband,  ^Atvo^Mw^a  case,  9  Moore's  In,  Ap.  539.  No  daughter 
can  claim  until  after  any  surviving  widow,  1  Stra,  H.  L,  138,  post^ 
pp.  248,  249. 

Property  vesting  in  a  female  descends  first  to  her  daughters, 
the  unmarried  having  preference  over  the  married^  and  the  un- 
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eudowed  over  the  endowed,  then  to  her  daughter's  daughter, 
daughters' sons;  sons;  and  sons'  sons,  Strcu  Man,  H,  L,  354;  1  Stra. 
ff.If.  51 ;  MUac.  oh.  iL  &  xi.  §  9,  13 ;  the  distinction  also  prevail- 
ing in  favour  of  those  who  have  or  may  have  sons,  Strcu  M.  %b. 
citing  Smriti  ChancL     See  post. 

That  which  a  widow  has  derived  from  her  hushand  on  the  ei* 
haustion  of  the  male  line  goes  to  his  kindred  in  their  order,  Stra, 
M.  H,  L,  354. 

HbIBS  DIFFER  AOCORDING  TO  FORM  OF  MARRIAGE. — That  whioh  a 

woman  may  have  received  in  gift  from  her  own  family  returns  to 
the  donors,  if  alive,  should  her  marriage  have  been  of  a  disap- 
proved species,  namely,  Racshoio^  Assoora,  or  Paishacha,  If  the 
donors  are  dead  it  goes  to  her  husband  and  bis  kindred,  Stra,  M\ 
H,  L,  %  354. 

If  the  marriage  were  of  the  disapproved  sort,  failing  the  son's 
sou,  the  property  would  go  to  her  mother,  afterwards  to  her  fother, 
and  after  him  to  his  heirs.  Should  the  marriage  have  been  of  an 
approved  species,  namely,  Brahma^  Daiva,  Arsha,  Frajapatya,  or 
Gandharvay  the  above  gifto  go  to  the  husband  and  his  kindred,  I  Stra. 
B.  L.  51;  Mitac  ch.  ii.  s.  xi.  §  2 ;  Smriti  Chandrika;  Stra,  M,  %  354. 

1  Macnagkten^  P,  H,  L,  38,  says  stridhun,  which  has  once  dti- 
volved  in  succession,  is  ever  after  governed  by  the  ordinary 
rules  of  inheritance.  This  is  true  to  a  certain  extent  if  the  strid- 
hana  devolves  on  a  male.  But  if  on  a  female  it  continues  to  be 
regarded  as  stridhun,  according  to  the  doctrine  of  the  Mitae,  to 
which  Macn,  refers  in  the  passage  from  which  the  quotation  is  taken. 

Woman's  FEE. — The  woman's  fee,  or  the  gratuity  given  to  her 
on  her  marriage  by  the  bridegroom  for  purchase  of  household 
utensils,  cattle,  ko,,  {Smriti  Chand,  Majookbum,)  as  an  exception, 
goes  to  her  brothers  of  the  whole  blood,  1  Stra.  ff.  L,  51 ;  Stra. 
Man.  §  355. 

Betrothed  females. — ^Any  nuptial  presents  a  female  may  have 
received  from  her  intended  husband  in  anticipation  of  marriage, 
are  returnable  to  him  on  her  death  unmarried,  the  charges  on 
both  sides  being  first  deducted  therefrom.  The  whole  brothers 
shall  have  the  ornaments  for  the  head  and  other  gifts  presented  to 
the  maiden  by  her  maternal  grandfather,  or  her  paternal  uncle,  or 
other  relations,  as  well  as  the  property  which  may  have  been 
regularly  inherited  by  her.  For  Baudhayana  says,  the  wealth  of 
the  deceased  damsel  let  the  uterine  brethren  themselves  take.  On 
failure  of  them,  it  shall  belong  to  her  mother,  or  if  dead  to  her 
father,  Mitac.  ch.  ii.  s.  xi.  §  30. 

Widow. — In  default  of  sons,  grandsons,  and  great-grandsons, 
the  inheritance  descends  lineally  no  feirther,  and  the  widow  suc- 
ceeds, her  place  being  assigned  her  in  every  enumeration  of  heirs 
next  after  sons,  and  before  daughters.  According  to  the  Bengal 
law,  whether  her  husband  has  separated,  or  was  living  as  a  member 
of  an  undivided  family,  she  takes  his  property,  Jim.  Vahana,  xi. 
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B.  i.  §  46;  1  Stva.  121.  But,  acoordLng  to  the  other  schools,  the 
widow  succeeds  to  her  husband's  property  only  where  he  was  sepa- 
rated from  his  brethren,  an  undivided  brother  being  held  to  be 
the  next  heir,  ib.  2  Stra,  H,  L,  233,  Coleh,  The  widow,  however, 
is  in  such  case  entitled  to  maintenance,  Miiac.  ch.  ii.  sec.  L  §  20 ; 
Stra,  121,  134. 

The  author  of  the  Smriti  Ckandrika  oiteaBnhaspatt,9iud  Prajapati 
as  his  authorities  for  the  doctrines  laid  down  in  ch.  xi.  respecting 
a  widow*8  right  of  succession.  Brihaspati  ordains  that  the^idow 
of  a  deceased  man  who  left  no  male  issue,  takes  his  share  notwith- 
standing kinsmen,  a  father,  or  uterine  brother  be  present  Pra- 
japcUiy  referring  to  the  widow,  observes,  §  4,  '*  Having  taken  his 
moveable  and  immoveable  property,  the  precious  and  the  base 
metals,  the  grains,  the  liquids,  and  the  clothes  that  are  duly  offered 
at  his  monthly  and  half-yearly  repasts,'*  §  20 ;  see  Mayukka,  ch.  iv. 
a  8,  §  2.  Brihaspati  again  observes,  "  Whatever  property  a  man 
possesses  of  any  kind  after  division,  whether  mortgaged  or  other- 
wise, the  wife  shall  take  after  the  death  of  her  husband,  with  the 
exception  of  fixed  property,  §  23.  What  the  meaning  of  the  ex- 
ception "  fixed  property"  is,  does  not  clearly  appear,  but  in  accord* 
ance  with  the  universally  received  opinion,  the  widow  of  a  man 
dying  without  male  issue,  who  is  separate  from  his  parceners,  is 
entitled  to  succeed  to  all  her  husband's  property.  The  author  of 
the  Smriti  Chandrika,  at  §  24,  observes,  "  The  purport  of  the  text 
is,  whatever  is  the  property  of  a  deceased  husband,  whether  consist- 
ing of  moveables  or  immoveables,  whether  pledged  or  otherwise, 
the  widow  alone  takes  where  the  husband  was  divided  member 
of  the  family.''  But  somewhat  inconsistently  in  the  following 
paragraph,  says,  '^  in  respect  to  the  exception  of  fixed  property.*' 
This  exception  is  applicable  to  a  Paini,  who  has  not  even  a  daugh- 
ter, for  if  it  were  to  be  held  applicable  to  any  widow  generally,  the 
passage  would  be  inconsistent  with  that  oi  Prajapati  already  cited. 
No  authority  is  quoted  to  jiistify  the  doctrine,  that  to  entitle  a  widow 
to  succeed  to  immoveable  property  she  should  have  a  daughter. 

According  to  the  doctrine  of  the  Smriti  Chandrika,  ch.  xi.  p.  168, 
(translator's  summary,)  which  is  of  great  and  paramount  autho- 
rity in  Southern  India,  a  widow  being  the  mother  of  daughters, 
takes  her  husband's  property,  both  moveable  and  immoveable 
where  the  family  is  divided. 

A  DAUOHTEB. — The  translator  omits  to  notice  the  absence  of 
authority  in  his  summary.  The  Mitac.  ch.  ii.  s.  i.  very  clearly 
lays  down  the  right  to  succeed  in  the  widow  as  being  irrespective 
of  the  necessity  of  having  daughters ;  Vrddhanlanee,  Vrhady  Vishnu^ 
Katyayana,  and  Vrihaspati,  are  cited  at  §  6,  in  support  of  the 
author's  views.  These  authorities  place  no  such  restriction  on  the 
widow  s  right  of  succession  as  the  author  of  the  Smriti  Chandrika 
has  done.  According  to  the  Bengal  law,  JimtUa  Vahana,  ch.  xi. 
8.  1.  §  46,  sajs,  a  widow  succeeds  whether  her  husband  was  divided 
from  his  co-proprietors  or  not. 
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The  Vyavdkara  Mayvkha,  oh.  iv.  a.  viii.  §  1,  agrees  with  the 
Afi^oc.,  and  although  he  had  the  text  oiBrihaspati  before  him,  which 
the  author  of  the  Smriti  Chandi*ika  construes  to  mean  that  a  widow 
who  succeeds  to  immoveable  property  should  have  a  daughter,  he 
does  not  draw  this  distinction.  And  it  has  been  held  at  Bombay, 
that  the  widow  of  a  Hindoo  who  died  without  male  issue  might 
give  away  her  husband's  property  mhrshnarpaTuif  "  grant  of  lands 
in  propitiation  of  hrahna"  notwithstanding  the  existence  of  a 
sister*8  son,  provided  she  herself  have  no  son,  or  other  near  heir 
of  her  own,  whose  rights  would  be  a£fected  by  such  gift  of  their 
inheritance  to  another,  Kupoor  Bhuwanee  v.  Sewkram  Scoshunker, 

1  Barr,  405,  1  MorL  Dig.  265. 

The  widow  of  the  deceased  husband  without  male  issue  is  sole 
heir  to  his  moveable  and  immoveable  property,  as  she  takes  before 
the  daughters,  1  Stra.  H.  L,  133.     KeenU  Sing  v.  Koolahul  Sing, 

2  Mcfore*8  In.   Ap,  331  ;    Coosaeerauth  Bysdck  v.  Hurrosoondery 
Dossee,  Mortens  Decrees,  85. 

Selp-aoquirbd  propertt. — By  the  law  of  inheritance,  as  pre- 
vailing in  the  southern  parts  of  India,  separate  acquired  estate 
descends  to  the  widow  in  default  of  the  male  issue  of  the  deceased 
husbaod,  Kaiania  Natchiar  v.  Rajah  of  Shivagunga,  9  Moore,  v.  539. 

When  the  estate  is  in  the  nature  of  a  principality,  impartible 
and  capable  of  eujoyment  by  only  one  member  of  a  family  at  a 
time,  it  descends  to  the  widow  in  default  of  male  issue,  Katama 
Naichiar  v.  The  Rajah  of  Shivagunga,  9  Mooris  In.  Ap.  539. 

A  Hindoo  widow,  wliether  childless  or  not,  stands  next  in  the 
order  of  succession.  Daughters  can  only  succeed  on  failure  of 
their  mothers.  If  there  are  two  wives,  and  one  dies  leaving  a 
daughter,  the  daughter  always  inherits  after  the  widow,  and  would 
get  nothing  till  the  death  of  the  surviving  widow,  who  would  take 
all  the  property. 

Where  A.  had  two  wives,  B.  and  C. ;  and  B.  predeceased  A., 
leaving  three  daughters ;  and .  C.  survived  A.,  and  was  childless. 
Held,  that  C.  succeeded  to  A.*s  property  in  preference  to  the  three 
daughters,  Perammal  v.  Venkatammal,  1  Mad.  H.  C.  R.  223. 

This  was  an  appeal  from  the  decision  of  the  civil  judge  of 
Madura,  affirming  the  decree  of  the  acting  subordinate  judge  of 
Madura.  The  plaintiff  in  the  suit  claimed  certain  moveable  or  im- 
moveable property  belonging  to  Yenkatasvami,  who  had  two  wives, 
one  of  whom  predeceased  him,  leaving  three  minor  daughters. 
The  other  survived  him,  a  childless  widow,  and  was  the  first  de- 
fendant in  the  suit.  The  question  was,  whether,  under  the  cir- 
cumstances, the  minors  were  entitled  to  take  or  the  widow  1  The 
subordinate  judge  decided  in  favour  of  the  daughters,  and  the 
civil  judge  affirmed  his  decree  upon  the  authority  of  Macnaghten 
and  Strange,  observing  that  the  point  is,  whether  the  fact  of  the 
minor's  mother  having  died  prior  to  her  husband,  affects  the 
minor^s  claim  ;  but  this  the  Court  is  of  opinion  it  does  not.  Ap- 
pellant, (first  defendant,)  as  a  childless  widow  cannot  by  Hindoo 
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law  inherit  She  is  only  entitled  to  maintenance  or  a  moietj  of 
her  husband's  moTeable  property.  Daughters  do  inherit  and  take 
by  representation  according  to  their  mothers,  JStrcu  Man.  §  331. 

From  this  decree  the  plaintiffigi  on  behalf  of  the  daughters  ap- 
pealed, and  Strangty  J,,  in  delivering  his  judgment  said,  We  are 
unable  to  concur  in  the  Tiew  taken  by  the  lower  courts  of  the 
Hindoo  law  of  descent  regulating  the  transmission  of  the  property 
in  dispute ;  we  are  not  called  upon  to  decide  between  the  relative 
rights  of  the  two  wives,  namely,  the  mother  of  the  minors,  in  whoae 
belialf  the  suit  has  been  brought,  and  the  Brst  defendant,  the  one 
as  having  borne  children ;  the  other  as  childless ;  nor  have  we  to 
say  whether  or  not  any  such  rights  transmitted  by  their  mother  to 
the  said  minors  would  prevail  against  the  first  defendant  For  the 
fact  that  the  minor's  mother  died  before  her  husband  shows  that 
the  estate  never  vested  in  her,  and  consequently  could  not  be 
transmitted  through  her.  The  minors  have  thus  no  rights  deriv- 
able from  their  mother,  whatever  rights  they  possess  must  be  trace- 
able from  their  father.  Now,  it  is  indubitable  that  a  widow, 
whether  childless  or  not,  stands  next  in  the  order  of  succession  on 
failure  of  male  issue,  and  that  daughters  can  only  succeed  on 
failure  of  widows.  The  law  being  thus,  the  minor  daughters  can 
have  no  right  to  the  estate  during  the  lifetime  of  his  widow,  the 
first  defendant. 

The  law  is  the  same  in  Bengal.  If  a  wife  shall  die  in  the  life- 
time of  her  husband.  A.,  she,  the  deceased  wife,  having  left  a  daughter 

B.  If  A.,  the  father  of  B.,  shall  then  die,  leaving  a  childless  widow, 

C.  and  his  daughter  B.  surviving  him,  C.  shall  first  take  the  estate, 
and  upon  her  death  it  shall  go  to  B.,  Macn.  Cons,  onll,  L,9  ;  Rune 
Bhudr  Sheo  Bhudr  v.  Roops  Shunker  Shunkerjee,  2  Borr,  656 ;  1 
M<yrl.  Dig,  313,  §  57  ;  Vyavhara  Mayukha,  ch.  iv.  s.  viii.  §  3,  10, 
11,  12 ;  Mitacshara,  ch.  ii.  s.  i.  §  6 ;  s.  ii.  §  1-i. 

A  Bengalee  bequeathed  all  his  property,  moveable  and  immove- 
able, to  his  family  idol,  and  directed  that  his  property  should  never 
be  divided  by  his  (four)  sons,  &a,  in  succession,  but  that  they  should 
enjoy  the  surplus  proceeds  only,  and  in  the  event  of  disagreement 
between  the  sons  and  family,  directed  that  after  the  expenses  at- 
tending the  estate,  ko,^  and  maintenance  of  the  family,  and  what- 
ever nett  produce  and  surplus  there  might  be,  should  be  divided 
annually  among  the  members  of  the  family.  At  the  date  of  the 
will  the  family  were  joint  in  estate,  food,  and  ownership.  The 
accumulations  of  the  income  were  divided  as  directed.  One  of  the 
sons  of  the  testator  died,  leaving  three  sons,  one  of  whom  alao  diird 
without  issue,  leaving  a  widow.  Held,  that  the  direction  contained 
in  the  will  that  the  property  should  go  in  the  male  line,  did  not 
exclude  the  widow  of  the  grandson  of  the  testator,  and  that  the 
widow'was  entitled  to  a  third  share  of  a  fourth  part  of  the  property, 
and  accumulation  without  prejudice  to  her  rights  as  a  Hindoo 
widow  when  the  property  should  be  divided,  Smatwn  By$ack  v. 
SreemvUy  JuggtUsoonaree  Dossee,  8  Afoores  In,  Ap,  66. 
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Ab  to  the  capacity  to  inherit  in  Bom  bay,  see  La^*oo  y,  Sheo,  1  £orr. 
71  ;  Ichharam  Shumbkoodas  v.  Prumanund  Baeeckund,  2  tb,  471. 

KlOBT  OF  WIDOW  WITH  A  POWER  TO  ADOPT   WHIOH  HAS  KOT  BEMS 

SZEBOISBD  BT  BBB. — A  cblldless  Hiodoo  in  Bengal  authorised  his 
widow  to  adopt  a  son  at  his  decease,  the  widow  did  not  exercise 
that  power,  and  many  years  after  her  husband's  death  brought  a 
suit  as  widow,  claiming  his  succession  in  the  family  estates.  He]d, 
that  the  mere  te^t  of  there  being  authority  given  her  by  her 
husband  to  adopt  a  son  did  not  before  an  adoption  had  actually 
taken  place  supersede  and  destroy  her  personal  right  as  widow  to 
sue,  Bamtmdoss  Mookerjea  v.  Mi,  Tarinee,  7  Moor^a  In,  Ap.  169. 

In  this  case,  it  was  contended  by  the  defendant,  that  since  in  her 
plaint  the  plaintiff  admits  that  she  had  the  authority  of  her  hus- 
band to  adopt  a  son,  her  personal  right  as  a  widow  must  be  taken 
upon  her  own  statement  to  have  lapsed,  the  right  vesting  from  the 
date  of  her  husband's  death  in  the  boy  thereafter  to  be  adopted  by 
her  according  to  the  principles  of  Hindoo  law,  citing  in  suppoil;  of 
this  doctrine  the  case  of  Beejayah  Dibbeah  v.  Shama  Soondree 
Dibbeahy  S.J).  A,  1848,  p.  762,  which  was  decided  after  the  present  - 
case  was  brought  before  the  Sadder  Ameen,  who  admitted  the 
lilaintiff's  right  to  sue  on  the  authority  of  an  unreported  case  in  the 
S.  D,  A,  of  Bhoobuniswaree  Dibbeah  v.  Knbmunnee,  lOth  April  1821. 

The  Appellate  Court,  in  the  present  case,  came  to  the  con- 
clusion, differiug  from  the  decision  in  BefjayaKs  case,  and  held  that 
the  fact  of  an  authority  to  adopt  a  son  being  possessed  by  the 
widow,  does  not  supersede  or  destroy  her  personal  rights  as  widow, 
and  that'  those  rights  continuing  in  force  till  an  adoption  is  ab- 
solutely made,  there  is  no  bar  to  the  plaintiffs  claim  as  widow. 
The  Court  proceeded  to  show,  that  no  reliance  could-  be  placed 
upon  the  opinion  of  the  pundit  in  the  case  under  appeal,  for  the 
cited  case  oi Ranee  Kishonmunee  v.  Rajah  Oodwunt  Singh,  Z^S,  D.  A, 
228,  in  which  the  pundit  held,  that  the  moment  permission  to  a 
widow  to  adopt  a  son  was  pronounced,  it  had  the  same  effect  as  if 
a  child  had  been  conceived  in  the  womb  of  the  widow,  and  her 
intention  to  adopt  under  the  permission  operated,  to  all  intents 
and  purposes,  as  if  she  were  enciente,  and  that  a  boy  subsequently 
adopted  by  her  had  all  the  rights  of  a  postliumous  child.  It  is 
manifest  that  although  the  pundit  stated,  in  his  opinion,  the  suit 
for  a  personal  right  as  widow  could  not  lie  under  such  circumstances, 
he  has,  when  citing  authorities,  assumed  the  main  point  at  issue,  and 
has  quoted  only  texts  which  are  quite  valueless  as  to  the  doubts  pro- 
posed to  himself.  The  case  oi Ranee  Kishonmunee  y.  Eajah  Oodwunt 
Singh,  turned  on  another  point — viz.,  whether  a  retrospective  right 
could  be  claimed  by  a  son  after  he  had  been  adopted,  so  as  to  bar  a 
sale  made  by  his  adoptive  mother,  previous  to  his  adoption,  to  the  in- 
juiy  of  his  rights,  at  that  time  contingent  and  eventual,  but  which 
actuallj  accrued  to  him  on  his  adoption.  In  that  case,  the  son, 
when  adopted,  became  the  undoubted  heir,  and  it  was  of  course 
the  correct  doctrine,  that  no  sale  made  by  a  widow  who  possesses 
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only  a  very  restricted  life  interest  in  the  estate,  could  have  been 
good  against  any  ultimate  heir,  whether  an  adopted  son  or  other- 
wise, unless  made  under  circumstances  of  strict  necessity.  The 
oase  therafore  refers  only  to  the  rights  claimable  by  an  adopted  son 
after  adoption  made. 

There  is  no  doubt  as  to  the  declared  right  of  a  widow  in  Bengal 
to  succeed  to  her  husband's  estate  upon  his  death,  in  default  of 
lineal  male  heirs,  down  to  the  great-grandson  in  the  male  line. 
If  no  text  can  be  shown  for  the  suspension  of  the  rights  of  a  widow 
actually  pregnant,  it  is  still  more  certain  that  there  is  no  similar 
provision  for  the  divestiture  of  right  in  the  case  of  a  widow  held 
t>nly  to  be  constructively  pregnant  of  a  son,  through  the  effect  of 
permission  to  adopt 

The  single  passage  of  the  Hindoo  law  on  which  the  objection  to 
the  widow's  right,  either  in  the  case  of  a  real  or  constructive 
pregnancy  is  directly  rested  is  the  following, —  which  is  noted  in  the 
two  cases  of  Rarue  Kiskonmunee  v.  Rajah  OodtvurU  Singh,  supra; 
and  Ramhishen  Surlchyl  v.  Mus,  Sri  MuUe  Dihia,  3  S,  D,  A,  367,  and 
of  which  the  translation  from  Colebrooke's  translation  of  the  Daya 
Bhaga,  ch.  i.  s.  45,  is  subjoined — viz.,  "They  who  are  bom,  and  they 
who  are  yet  unbegotten,  and  who  are  actually  in  the  womb,  all  re- 
quire the  means  of  support,  and  the  dissipation  of  their  hereditary 
maintenance  is  censured.''  It  has  been  contended,  that  this  pre- 
scribes a  moral  rather  than  a  legal  obligation,  and  would  militate 
against  the  admitted  right  of  a  Bengalee  Hindoo  father  to  dispose 
of  his  property  according  to  his  own  choice  by  will.  But  the  text 
refers  to  a  contingent  and  future,  not  to  a  present  right.  Consist- 
ently with  this,  we  find  that  the  right  accruing  to  an  after-bom 
son  in  regard  to  real  ancestral  property,  is  thus  described  in  the 
same  Treatise,  ch.  vii.  §  1 1,  12.  That  is  declared  by  Vishnu — "  Sons 
with  whom  the  father  has  made  a  partition  should  gire  a  share 
to  the  son  born  after  the  distribution."  So  Yajnavalchya,  "  When 
the  sons  have  been  separate,  one  afterwards  bom  of  a  woman  equal 
in  class,  shares  the  distribution  ;  his  allotment  must  positively  be 
made  out  of  the  visible  estate,  corrected  for  income  and  expendi- 
ture ;"  to  which  is  appended  the  following  note  by  the  commen- 
tators, Srihrishna,  <fec.,  as  to  the  words,  "  must  positively ; "  the 
particle  "va"  is  affirmative,  and  what  has  been  consumed  is  con- 
sequently excepted.  See  also  the  Daya  Krama  Sangraha,  as  to 
the  right  accruing  to  sons  after- bom,  ch.  v.  s.  21-24,  so  that  the 
after-born  son's  right  is  to  his  share  of  the  estate  as  it  stands  at 
the  time  of  his  birth,  and  not  retrospectively,  with  reference  to  its 
state  at  any  supposed  period  of  his  conception. 

A  strong  illustration  is  drawn  from  the  law  of  partition,  accord- 
ing to  the  Mitarshara,  ch.  L  s.  vi.  §  11,  12,  that  if  the  pregnancy 
of  a  brother's  widow  be  manifest  at  the  time  of  partition,  it  should 
be  postponed  until  after  the  delivery.  Some  commentators,  as 
will  be  seen  by  the  note,  hold  the  sense  of  the  passage  to  be,  t^t 
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partition  maj  at  once  take  place ;  but  that  a  share  shall  be  set 
apart  for  the  widow,  who  is  supposed  to  be  pregnant ;  and  when 
she  is  delivered,  the  share  is  to  be  assigned  to  the  son  ;  but  this 
interpretation  is  rejected  bj  others,  chiefly  because,  according  to 
the  law  of  the  Western  schools  in  regard  to  an  estate  still  undi- 
vided, widows  are  not  entitled  to  participate  as  heirs. 

The  clear  inference  is,  that  could  a  widow  have  been  heir,  as 
she  incontestably  can  in  Bengal,  she  might  have  been  admitted  in 
her  own  right  during  pregnancy,  the  share  devolving  upon  the 
son  only  on  his  birth. 

•As  to  the  law  of  Bengal,  it  need  only  be  added,  that  the  com- 
mentator Sfikrishna,  when  expounding  Jim,  VaJiana,  ch.  i.  § 
43,  the  peculiar  doctrine  of  the  Bengal  school,  as  to  a  right  of  in- 
heritance not  vesting  in  the  son  till  after  the  death  of  the  father, 
says  of  a  passage  of  Guatamay  cited  in  the  Mitacshara,  on  birth 
being  the  means  or  cause  of  the  acquisition  of  property,  that  the 
text  is  unauthorised,  or  if  it  be  authorised,  it  relates  to  the  case  of 
one  whose  father  dies  while  the  child  is  in  the  mother's  womb. 

Here  is  an  express  and  conclusive  reference  to  actual  birth  after  the 
death  of  the  father,  as  to  the  period  of  the  commencement  of  theright. 

Of  authorities  other  than  the  text  of  law  and  commentaries  the 
following  may  be  quoted : — 1  Sir  W,  Moctl  Prins,  ofH,  L.  p.  2,  says, 
"  The  most  approved  conclusion  appears  to  be,  that  the  inchoate 
right  arising  from  birth,  and  the  relinquishment  by  the  occupant, 
(whether  effected  by  death  or  otherwise,)  conjointly  create  this 
right — the  inchoate  right  which  previously  existed  becoming  per- 
fected by  the  removal  of  the  obstacle."  2  Strcu  H,  L,  127,  Cole- 
hrooke,  "Presuming  the  property  here  spoken  of  as  the  woman's  to 
have  been  what  devolved  upon  her  by  the  death  of  her  husband, 
and  not  to  have  been  her  proper  stridhana,  it  ceased  to  be  hers  at 
the  moment  of  a  valid  adoption  made  by  her  of  a  son  to  her  hus- 
band and  herself;  in  the  same  manner  as  property  coming  into 
the  hands  of  a  pregnant  widow  by  the  same  means  cannot  be 
used  by  her  as  her  own  after  the  birth  of  a  son." 

An  adopted  child  is  in  most  respects  pregisslt  similar  to 
A  POSTHUMOUS  SON. — From  the  moment  of  the  adoption  taking 
effect,  the  child  became  heir  of  the  widow's  husband,  and  the 
widow  could  have  no  other  authority  but  that  of  mother  and 
guardian.  The  only  means  of  evading  the  application  of  this 
opinion,  so  weighty  and  so  direct  to  the  point,  has  been  by  argu- 
ing that  it  was  given  in  regard  to  a  Madras  case,  and  had  referred 
to  the  law  of  the  Mitacthara, 

But,  first,  no  distinction  between  the  two  schools,  as  to  the  point 
in  question,  is  in  any  way  alluded  to  in  the  opinion;  and  next,  the 
case  itself  was  one  of  succession  of  a  widow  to  the  separate  pro- 
perty of  her  husband,  in  which  case  a  widow  has  the  same  right 
under  the  Mitaeshara  as  she  has  in  all  cases  under  the  Bengal  law. 

There  is  a  difference  between  the  two  schools  as  to  the  period  at 
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which  after  birth  the  rights  of  sons  over  the  property  of  the  ^ther 
commence.  The  Mttacshara  holding  the  commencement  imme- 
diate, and  the  rights  of  the  Sons  to  be  concurrent  with  those  of  the 
father,  (as  with  us  in  the  familiar  case  of  an  entail ;)  the  Bengal  sdiool 
holding  the  rights  of  the  sons  to  commence  only  on  the  death  of 
the  faiJher.  But  there  is  nothing  in  that  difference  which  affects 
the  applicability  of  ColehrooJc^s  opinion  to  the  case  of  sons  in  Bengal 
as  well  as  elsewhere,  antecedent  to  birth.  See  the  dictum  of  the 
Privy  Council  in  Dhurm  Das  Faniy  v.  Mt  Shama  Soondri  Dibiak  ; 
3  Mo(/res  In,  Ap,  243. 

Now,  upon  the  authorities,  there  can  be  no  doubt  that  that 
is  the  result  of  an  act  of  adoption,  because  the  property  is 
in  the  widow  from  the  death  of  the  husband  till  the  power  of 
adoption  is  exercised.  Then  that  adoption  divests  it  from  the 
widow,  and  vests  it  in  the  adopted  son.  Authorities  are  not 
quoted  for  this  opinion,  nor  does  the  point  appear  to  have  been 
discussed  in  this  case.  But  the  passage  shows  the  sense  of  the 
highest  judicial  authority  as  to  the  admitted  doctrine  on  the  subject. 

It  is  true  that  it  is  a  mere  dictum  of  the  Privy  Council,  the 
point  not  having  been  discussed  in  the  case,  and  no  authorities 
having  been  cited.  Nevertheless  it  shows  the  opinion  of  judges 
who  are  familiar  with  the  principles  of  Indian  law. 

An  anonymous  case,  2  Mori,  Dig.  18/  Mussumaut  Bhuwani 
Munee  v.  Mussumaut  Solukhna,  1  S.  D,  A,  322,  (1811  ;)  Kuruna 
Mai  V.  Jai  Chandra  Ghos,  5S.D.A.  42,  (1830 ;)  Kishen  Lochan  Bose 
V.  Tarini  Dad,  ib.  55,  (1830  ;)  LaJchi  Priya  v.  Bhairah  Chandra 
Chaudhari,  ib,  315,  (1833;)  Mussumaut  HimuUa  Chowdrayn  v. 
Mussumaut  Budoo  Manee  Chowdrayn^  4  8,  D,  A.  19  ;  Mussumaut 
Suhadra  Chowdryn  v.  Goluhnath  Chouniry,  IS,  D,  A,  143,  were 
commented  upon  and  distinguished. 

Other  points  of  speculative  doubt  and  nicety  were  referred  to 
in  the  argument,  but  were  not  discussed  in  the  judgment — viz., 
as  to  the  possibility  of  right  present  and  contingent  in  a  chOd  from 
the  moment  of  its  conception  in  the  womb ;  as  to  what  is  the  pre- 
cise time  of  vital  conception  and  existence,  according  to  Hindoo 
law  and  custom ;  as  to  the  analogies  between  the  condition  of  a 
widow  who  has  received  permission  from  her  husband  to  adopts 
and  of  a  widow  naturally  pregnant ;  as  to  the  abstract  causes  or 
grounds  of  inheritance.     See  7  Mooris  In,  Ap,  180. 

The  widow  of  a  son  cannot  claik  through  her  husband  if 

HE  HAS  DIED  DURING  THE  LIFETIME  OF  HIS  FATHER. — A  SOU  msiried 

and  died  in  the  lifetime  of  his  father,  the  father  previously  to  his 
death  disposed  of  his  property  for  the  support  of  his  daughter,  a 
sister,  and  the  son's  widow.  The  widow  of  the  son  claimed  it  as 
hers.  Mr  Cokbrooke  was  of  opinion  that,  according  to  the  Mitac- 
sharay  the  daughter  would  have  inherited  in  preference  to  the 
son's  widow,  though  the  author  of  the  VaijayantCj  and  a  few  other 
writers,  hold  differently,  2  Stra.  H,  L,  234,  (7. 
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A  widow  whose  husband  died  in  the  lifetime  of  his  father  has 
no  right  to  claim  a  share  of  her  father-in-law's  estate,  nor  does 
there  exist  any  supposed  case  in  which  she  could  inherit  or  par- 
ticipate in  it.  To  make  such  relation  an  equal  participator  with 
the  wife  is  very  erroneous,  2  Stra,  H.  L.  235,  Sutherland, 

Whether  the  wmow  is  entitled  to  inheritance,  or  merely 
TO  MAINTENANCE. — According  to  the  Benares  and  Southern  India 
school,  when  the  family  is  undivided,  the  widow  is  only  entitled 
to  maintenance,  Mitac.  ch.  ii.  s.  1,  §  20,  30 ;  1  Stra.  H,  Z.  121, 171. 

Sir  Thos,  Strange^  p.  45,  says.  When  the  husband  died  before 
consummation,  it  has  been  held  that  his  widow  is  entitled  to 
maintenance  only.  But  Mr  Strange,  in  his  Manual  says,  that  it 
gives  her  a  right  of  inheritance.  Sir  Thos.  Strange  cites  the  case 
of  Vencataratnam  v.  Vencammalf  S.  C.  Mad,  1824,  for  his  proposi- 
tion. But  the  case  can  hardly  be  considered  law.  Mr  Strang^s 
opinion  is  certainly  more  conformable  to  equity,  for  it  is  but  fair 
if  she  is  to  suffer  all  the  disabilities  of  widowhood  she  should  also 
enjoy  the  advantages.  Consummation,  according  to  Hindoo  law, 
is  a  non-essential  of  mari-iage,  and  therefore,  whether  consumma- 
tion has  taken  place  or  not,  her  rights  should  not  be  affected  in 
the  one  case  any  more  than  in  the  other,  anie,  p.  7. 

Several  wives. — It  has  been  held  that  where  there  is  a  plu- 
rality of  wives,  and  no  sons  by  any,  the  one  first  married  being 
the  one  who  is  to  be  considered  as  having  been  married,  from  a 
sense  of  duty  succeeds,  to  the  exclusion  of  the  others,  each  of  whom 
takes  after  her  in  succession  in  her  order  of  marriage,  1  Stra,  H. 
L.  56,  136,  137;  3  Big.  461,  489 ;  Stra.  Man.  §  326. 

Mr  Justice  Amould,  in  the  case  of  the  goods  of  Dadoo  Mania, 
Ind.  Jur.  25th  Oct.  1862,  p.  59,  said.  In  Bengal  the  two  wives  take 
the  whole  estate  for  life,  and  on  the  death  of  one  the  whole  survives 
to  the  other,  upon  whose  death  it  goes  to  the  collateral  heirs  of  the 
husband,  1  MorL  Big.  313,  §  62.  In  Madras  it  has  been  held  that 
the  eldest  widow  succeeds,  the  other  widows  being  entitled  during 
her  life  to  maintenance  only,  the  second  widow  succeeding  on  the 
death  of  the  first,  1  Mad.  Sel.  Dec.  456,  457,  and  R.  ^.  No.  1  of 
1835 ;  2  ih.  44.  But  see  Strang^s  Man.  H.  L.  §  326,  where  the 
author  lays  it  down  that  in  Southern  India  the  wives  are  viewed 
as  on  an  equality,  and  inherit  equally,  and  considers  the  following 
passage  from  the  Mitacshara,  ch.  ii.  &  i.  §  5,  (omitted  in  Cole- 
brooked  Tran8lation,)'which  the  editor  owes  to  Vakil  Crinivasacharya. 
"  The  singular  number,"  "  wife,"  signifies  the  kind ;  hence  if  there 
are  two  widows,  one  the  mother  of  daughters,  the  other  childless, 
the  former  alone  takes  the  immoveable  estate,  and  the  moveable 
property  is  equally  divided  amongst  them.* 

When  there  are  several  widows,  those  with  issue,  daughters, 
take  the  immoveable  estate  in  equal  proportions,  to  the  exclusion 

*  "  Several  wives  belonging  to  the  same  or  different  castes,  (they)  divide  the 
property  according  to  the  shares  prescribed  to  them  and  take  it.'* 
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of  those  without  issue.     The  personal  property  all  share  alike, 
SaroBwaiee  Velasa,  Stra.  Man.  327. 

We  are  not  aware  of  any  decision  on  the  subject,  and  doubt 
much  whether  Mr  J.  Strang f^s  view  would  be  upheld  if  the  sub- 
ject were  mooted.     See  ante,  p.  255. 

Indivisible  and  self-acquieed  propekty. — Of  course  the 
senior  widow  takes  property  which  is  in  its  nature  indivisible,  as 
a  zemindari,  kc.  It  was  formerly  held  that  the  widow  took  pro- 
perty only  when  her  husband  was  a  divided  holder;  but,  in  the 
Shivagunga  case,  9  Maoris  In,  Ap.  539,  it  was  ruled  that,  even 
when  the  family  was  undivided,  the  widow  inherited  the  self- 
acquired  property  of  her  husband,  in  preference  to  his  male  kin. 
In  this  case  the  property  of  the  zemindar  had  been  confiscated  for 
disloyalty  by  the  then  zemindar.  It  was  then  conferred  upon  a 
younger  brother,  and  was  consequently  held  to  be  self-acquired, 
and  another  undivided  elder  brother  could  not  take  in  preference 
to  the  widow  of  the  second  zemindar. 

Where  there  are  two  united  brothers  who  die  in  succession 
without  male  issue,  each  leaving  a  widow,  the  widow  of  the  last 
survivor  alone  inherits ;  because  the  property,  on  the  death  of  the 
brother  who  deceased  first,  went  by  survivorship  to  the  other, 
and  from  him  passed  to  his  widow,  2  Stra,  H,  L,  C,  and  Darin, 
231,  232 ;  Stra.  Mans.  349. 

Where  one  of  two  united  brothers  dies,  leaving  a  daughter,  she  does 
not  succeed — the  property  passes  to  the  survivingbrotherandhisline. 

Qeounds  of  the  widow's  right  of  succession. — The  ground 
upon  which  the  widow's  right  of  succession  is  based  is  the  assist- 
ance rendered  by  her  to  her  husband  in  the  performance  of  his 
religious  duties,  3  Dig.  456  ;  1  Stra.  U.  L.  134.  But  if  the  doc- 
trine of  Sir  Thos.  Strange,  supra — viz.,  that  it  is  **  a  right  vested 
in  her  by  marriage,  to  be  perfected  on  the  death  of  her  husband 
without  leaving  male  issue,"  be  correct,  the  performance  of  reli- 
gious duties  is  not  a  very  satisfactory  i*eason  for  the  rule. 

Sir  Colley  Scotland,  in  delivering  judgment  in  the  case  of  Viras 
Vami  Gramini  v.  Ayyasvami  Gramini,  1  MacL  H.  C.  R.  475,  says — 
''  It  seems  to  us  that  the  real  ground  upon  which  the  widow's 
right  of  succession  is  placed  in  the  Daya  Bhaga  is  the  authority 
of  Vrihaspati,  who  says,  that  "  A  wife  is  declared  by  the  wise  to  be 
half  the  body  of  her  husband,  equally  sharing  the  fruit  of  pure  and 
impure  acts.  Of  him  whose  wife  is  not  deceased,  half  the  body 
survives ;"  adding,  by  way  of  question,  "  How  then  should  another 
take  his  property  while  half  his  person  is  alive  ?'*  So  that  the 
right^  in  truth,  rests  upon  the  oneness  of  husband  and  wife,  and 
not  upon  the  existence  bf  a  separate  estate  and  interest  of  the 
husband  in  the  property  during  his  life.  Such  a  separate  estate, 
aa  a  matter  of  inference,  might  be  deduced  as  well  from  the 
descent  of  the  father's  undivided  share  to  sons,  which  is  common 
to  both  schools  of  law,  as  from  its  descent  to  his  widow,  which  is 
peculiar  to  the  Bengal  school." 
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Widow's  right  to  succeed  to  her  husband's  ancestral  pro- 
perty.— A  widowV  right  to  succeed  to  her  husband's  ancestral 
property  is  only  as  his  immediate  heir. 

A  widow  can  only  inherit  family  property  where  there  has  been 
a  partition  among  the  co-parceners,  of  whom  her  husband  was  one ; 
or  "where  the  whole  property  has  Tested  in  her  husband  by  the 
death  of  all  the  other  co-parceners. 

The  widow  of  an  undivided  Hindoo,  who  leaves  a  co-parcener 
him  surviving,  has  like  the  widow  of  a  divided  Hindoo,  who 
leaves  male  issue,  merely  a  right  to  maintenance. 

Where,  therefore,  a  widow  sued  for  a  Palaiyappattu,  as  heir  to 
the  surviving  brother  of  her  husband,  it  was  held  that  the  suit 
must  be  dismissed,  Peddamuttu  Viramani  v.  Appu  Rau,  2  Mad. 
H,  C.  R,y  117.  This  was  an  appeal  from  the  decree  of  the  civil 
judge  of  Salem,  in  a  suit  brought  to  recover  the  Palaiyappattu  of 
Ankusagiri;  and  the  position  of  the  parties  will  be  more  easily 
understood  by  the  following  table  of  pedigree. 

Kempt  Gaadu  left  fire  widows,  the  flnt 
and  fourth  of  whom  had  no  issue. 


Second  widow. 


Third  widow. 


Sdestson, 
Chold- 
Gaoda. 

I 


A  daughter, 

Peddakkal 

Ammani. 


I  I 

111  St  widow,        Second 
Peddamuttu       widow, 

Viramaniy  Chinamanli 
no  iasue^  second 

Plaintiff.  DefSendant. 


Second  Son, 
SadanapalU 

Gaudu, 

pre-deoeased 

third  son. 

His  widow, 
Chinnamuttn 

Veramani, 
third 

Defendant. 


Third  son, 

Tlmaraya 

Gaudu. 


Her  son, 

Appu  Bau, 

first  Defendant. 


Fifth  widow. 

Fourtn  son, 

Karaiyappa 

Gaudu, 

Pre-decesMd, 

^  third  son. 

His  widow, 

Akkachi 

Ammani, 

fourth  Defendant. 


First  widow. 


Second  widow, 
ViramanL 


The  plaintiff  claimed  by  right  of  succession  as  widow  to  re- 
cover, the  Palaiyappattu,  and  other  moveable  property  belonging 
thereto,  and  which  was  in  the  possession  of  the  first  defendant, 
Appu  Kau. 

The  civil  judge  held  that  as  the  plaintiff  had  failed  to  prove  an 
isHmrar  sanad^  (deed  of  permanent  settlement,)  the  proprietary 
right  cotdd  not  be  considered  as  having  passed  from  the  Govem- 
ment>  and  that  the  court  had  not  jurisdiction  to  investigate  the  right 

R 
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of  the  GoverDDieut  to  make  the  grant  to  the  first  defendant,  and 
dismissed  the  suit.  And  the  plaintiff  appealed  upon  the  ground 
that^  whether  taking  the  case  to  be  as  presented  by  the  plainti£^ 
she  was  entitled  as  heir  to  succeed  on  the  death  of  the  person 
last  in  possession ;  and  the  Court  in  delivering  judgment,  assumed 
that  the  Palaiyappattu  was,  as  the  plaintiff  allies,  the  ancestral 
hereditary  property  of  the  family  of  her  husband,  and  the  said 
Palaiyappattu,  it  appears,  -was  in  the  possession  and  enjoyment  of 
Karaiyappa  Gaudu  when  the  country  first  came  under  British 
rule ;  and  after  his  death  it  passed  to  his  grandson,  Kempi  Cktudu, 
who  was  succeeded  in  his  possession  by  his  eldest  son,  Choki 
Gaudu,  the  husband  of  the  plaintiff  and  of  the  second  defendant. 
Kempi  Cktudu  had  five  wives,  three  sons  besides  Choki,  and  two 
daughters.  The  third  and  fourth  defendants  were  the  widows  of 
his  second  and  fourth  sons,  and  the  first  defendant  is  the  son  of 
his  daughter  by  his  first  wife.  Upon  the  death  of  Choki  the  Pa- 
laiyappattu  passed  to  Timaraya  Gaudu,  the  third  son  of  Kempi 
Ckudu  by  his  third  wife,  his  second  son  being  dead,  and  his 
fourth  son  died  before  Timaraya  Gaudu.  None  of  his  sons  had 
male  issue,  but  Choki  Gaudu,  and  the  second  and  fourth  sons 
left  daughters  who  had  married  and  removed  from  the  ^eimily. 
Timaraya  (raudu  had  two  wives  who  survived  him  ;  and  upon 
his  death,  there  being  no  male  heir,  the  Palaiyappattu  passed  to 
his  senior  widow,  and  at  her  death  to  his  other  widow,  Vira- 
mani.  Upon  her  death,  the  Palaiyappattu  was  vufud  by  the 
collector,  who  held  it  until  the  first  defendant  was  put  into 
possession  under  an  order  of  Government  granting  the  property  to 
him. 

Upon  these  facts,  and  treating  the  Palaiyappattu  as  ancestral 
property,  there  can  be  no  doubt,  the  family  being  undivided,  that 
Timaraya  was  the  rightful  heir  entitled  to  succeed  on  the  death 
of  his  brother,  the  plaintiff's  husband,  and  that  the  proprietary 
right  became  vested  in  him  solely,  and  passed  to  his  two  widows 
successively  for  life  as  his  immediate  heirs.  This  being  so,  the 
person  to  succeed  upon  the  death  of  Yiramani  was  the  next  heir 
in  the  family  of  Timaraya,  and  unless  the  plaintiff  stands  in  that 
situation,  she  altogether  fails  in  the  suit.  The  appellant  con- 
tended that  the  right  of  females  in  an  undivided  iamily  to 
inherit  in  default  of  male  members  was  not  confined  to  those 
who  were  strictly  in  the  line  of  heirs  of  the  person  last  seised  of 
the  property;  and  the  plainti^  as  senior  widow  of  Choki  Cktudu 
WBS,  in  the  absence  of  any  issue  of  Timaraya,  the  nearest  female 
member  of  the  family,  and  as  such  entitled  to  succeed,  the  first 
defendant,  a  sister's  son  not  being  in  the  line  of  heirs. 

We  think  the  Hindoo  law  of  succession  affords  no  ground  for 
this  contention.  .  .  .  The  authoritative  text  of  the  MiiaakaTay 
ch.  ii  s.  L  §  39, ''  that  a  wife  takes  the  whole  estate  of  »  man, 
who  being  separated  from  his  co^hein^  and  not  subsequently  re- 


Digitized  by  VjOOQIC 


INHERITANCE  OR  SUCCESSION,  259 

tinited  with  them,  dies,  leaving  do  male  issue,"  recognises  the 
widow's  right  to  succeed  only  as  immediate  heir  of  her  husband, 
and  is  opposed  to  any  right  in  the  widow  to  inherit  undivided 
family  property.  By  the  recent  judgment  of  the  Privy  Council, 
in  the  case  of  Katama  Naiehiar  v.  the  Rajah  of  Shivagungay  9 
Moore* 8  P.  C.  529,  it  has  been  decided  that  this  text  does  not  apply 
to  the  self-acquired  property  of  a  co-parcener.  But  as  regards 
property  held  in  co-parcenery  there  can>  we  think,  be  no  doubt 
that  the  law  which  governs  here  is  in  accordance  with  the  rule  of 
succession  tfiere  laid  down,  unless  there  has  been  a  partition 
between  the  co-paroeners,  or  the  entire  fiimily  property  has  by  the 
death  of  all  the  co-parceners  vested  in  one  survivor,  who  leaves  a 
widow,  the  right  to  inherit  as  widow  does  not  arise.  If  upon 
the  death  of  the  husband  the  family  property  passes  to  a  co- 
parcener by  right  of  succession,  (as  we  take  it,  the  Palaiyappattu 
passed  in  this  case,)  the  widow  possesses  no  more  than  a  right  to 
maintenance,  just  as  in  the  case  where  the  husband  dies,  sepa- 
rated in  esUite  from  his  family,  and  leaving  male  issue,  who 
inherit  his  property.  "We  may  refer  here  to  the  opinions  re- 
corded, 2  Stra.  H,  L.  231,  233,  and  to  a  case,  No.  12  of  1818, 
reported  in  No.  1  Mad.  Sadr.  Decrees ,  210. 

There  is  no  principle  of  Hindoo  law  of  succession,  that  we  are^ 
aware  of,  upon  which  the  plaintiff  can  rest  her  claim  to  succeed 
by  right  of  inheritance  from  Timaraya,  in  whom,  as  sole  survivor, 
the  entire  proprietary  right  became  vested. 

The  principle  upon  which  the  relationship  of  wife  secures  the 
right  of  inheritance,  whether  that  principle  be  the  widow's  com- 
petency to  perform  her  husband's  funeral  obsequies,  or,  as  put  by 
Vrihaipatiy  that  half  the  body  of  the  husband  survives  in  the 
widow,  (see  the  Shivagunga  case,  above  referred  to,  and  Virasvani 
Gramani  v.  Ayyesvami  Gramami,  1  Mad,  H,  C.  J?.  475,)  it  is  obvious, 
affords  no  foundation  for  the  plaintiff's  claim  to  succeed  as  heir 
to  the  surviving  brother  of  her  husband. 

There  appears  to  us  no  legal  ground  for  saying  that,  as  widow, 
the  plaintiff  is  in  any  better  situation  now  to  claim  the  right  to 
inherit  than  she  was  at  the  death  of  Timaraya,  or  that  more 
remains  to  her  than  the  right  of  maintenance  which  she  hitherto 
possessed,  see  Kaiama  Naiehiar  v.  E<ifah  of  Shivagimga,  infra, 

"Widow's  right  of  succession  to  self-acquired  property  of 

her  husband,  who  was  a  member  of  an  united  family. in  an 

united  Hindoo  family,  where  there  is  ancestral  family  property, 
and  one  of  the  members  of  the  family  acquires  separate  estate, 
on  the  death  of  that  member  such  separate  acquired  estate  does 
not  fall  into  the  common  stock,  but  descends  in  i^e  same  manner 
as  if  the  deceased  had  divided  from  his  co-sharers,  i.e,  to  the  tnale 
issue,  if  any,  of  the  acquirer,  or  in  default  to  his  daughters,  who, 
while  separated,  they  take  their  father  s  share  in  the  ancestral  pro- 
perty, subject  to  ail  the  rights  of  co-parceners,  inherit  the  selfac- 
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quired  estate  free  from  such  rights.  Where  property  belonging 
in  common  to  an  united  Hindoo  fiamilj  has  been  divided,  the  share 
of  a  deceased  member  of  the  family  goes  in  the  general  course  of 
descent  of  separate  acquired  property:*  but  if  there  is  a  co-par- 
cenership  between  the  different  members  of  the  united  family  sur- 
vivorship follows.  Upon  the  principle  of  survivorship  the  right 
of  co-parceners  in  the  undivided  estate  overrides  the  widow's  right 
of  succession ;  but  with  respect  to  self-acquired  property  of  a 
member  of  an  united  family,  the  other  members  of  the  family 
have  neither  community  of  interest,  nor  unity  oT  possession; 
therefore,  the  foundation  of  the  right  to  take  by  survivorship 
fails,  Katama  Natchiar  v.  Rajah  of  Shivagunga,  9  Moore's  In.  Ap. 
539. 

The  zemindary  in  this  case  is  in  the  nature  of  a  principality — 
impartible,  and  capable  of  enjoyment  by  only  one  member  of  the 
family  at  a  time.  The  rule  of  succession  to  it  is  that  of  the 
general  Hindoo  law  prevalent  in  that  part  of  India,  with  such 
qualifications  only  aa  flow  from  the  impartible  character  of  the 
subject. 

Hence  if  the  zemindar,  at  the  time  of  hb  death,  and  his  nephews, 
(brother's  sons,)  were  members  of  an  undivided  Hindoo  family, 
and  the  zemindari,  though  impartible,  was  part  of  the  common 
family  property,  one  of  the  nephews  was  entitled  to  succeed  to  it  on 
the  death  of  his  uncle.  If,  on  the  other  hand,  the  zemindar  at 
the  time  of  his  death  was  separate  in  estate  from  his  brother's 
family,  the  zemindari  ought  to  have  passed  to  one  of  his  widows, 
and  failing  his  widows,  to  a  daughter,  or  descendant  of  a  daughter 
preferably  to  nephews ;  following  the  course  of  succession  which 
the  law  prescribes  for  separate  estata  These  propositions  are  in- 
contestable, but  the  widows  and  daughters  say  that  even  if  the  late 
zemindar  continued  to  be  generally  undivided  in  estate  with  his 
brother's  family,  this  zemindari  was  his  self-acquired  and  separate 
property,  and  as  such  was  descendible  like  separate  estate  to  his 
widows  and  daughters,  and  their  issue,  in  preference  to  his  nephews, 
though  the  latter,  as  co-parceners,  would  be  entitled  to  hb  share  in 
the  undivided  property. 

The  questions  raised  in  the  case  were.  Was  the  uncle  of  the 
respondent  and  his  brother,  the  father  of  the  respondent,  undivided 
in  estate,  or  had  a  partition  taken  place  between  them  % 

Secondly,  If  they  were  undivided,  was  the  zemindari  the  self- 
acquired  and  separate  property  of  the  uncle  1  and  if  so, 

Thirdly,  What  is  the  course  of  succession,  according  to  the 
Hindoo  law  of  the  South  of  India,  of  such  an  acquisition  where  the 
fomily  is  in  other  respects  an  undivided  family  1 

Upon  the  first  point  the  civil  judge  held  that  the  brothers  were 
undivided,  and  their  Lordships  did  not  disturb  that  finding. 

•  Thia  is  not  strictly  oorreot— in  most  oases  it  would  be  ancestral  property. 
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The  second  question  was  answered  in  the  affirmative  by  the 
Judicial  Committee. 

The  third  is  one  of  nicety,  and  of  some  difficulty. 

The  conclusion  which  the  Courts  of  India  haye  arrived  at  upon 
it,  is  founded  upon  the  opinion  of  the  pundits,  and  upon  authorities 
referred  to  by  them.  Before  examining  these  opinions  and  autho- 
rities, it  will  be  well  to  consider  more  fully  the  law  of  inheritance 
as  it  prevails  at  Madras  and  throughout  the  southern  parts  of 
India,  and  the  principles  upon  which  it  rests,  and  by  which  it  is 
governed.  The  law  is  to  be  found  in  the  Mttacshara,  and  in  ch. 
ii.  s.  i.  of  that  work  the  right  of  widows  to  inherit  in  default  of 
male  issue  is  fully  considered  and  discussed. 

The  Mttacshara  purports  to  be  a  commentary  upon  the  earlier 
institutes  of  Yajnavalchya,  and  the  section  in  question  begins 
by  reciting  a  text  from  that  work,  which  affirms  in  general 
terms  the  right  of  the  widow  to  inherit  on  failure  of  male  issue. 
But  then  the  author  of  the  Mttacshara  refers  to  various  authorities, 
which  are  apparently  in  conflict  with  the  doctrines  of  Yajna- 
valchya,  and  after  reviewing  these  authorities  seeks  to  reconcile 
them  by  coming  to  the  conclusion  "  that  a  wedded  wife,  being 
chaste,  takes  the  whole  estate  of  a  man,  who  being  separated  from 
his  co-heirs,  and  not  subsequently  re-united  with  them  dies,  leaving 
no  male  issue.*'  This  text,  it  is  true,  taken  by  itself,  does  not 
carry  the  rights  of  widows  to  inherit  beyond  the  cases  in  which  their 
husbands  have  died  in  a  state  of  separation  from  their  co-heirs, 
and  leaving  no  male  issue  ;  but  it  is  to  be  observed  that  the  text  is 
propounded  as  a  qualification  of  the  larger  and  more  general  pro- 
position in  favour  of  widows,  and  consequently,  that  in  constru- 
ing it  we  have  to  consider  what  are  the  limits  of  the  qualifi- 
cation, rather  than  what  are  the  limits  of  the  right.  Now  the 
very  terms  of  the  text  refer  to  cases  in  which  the  whole  estate 
of  the  deceased  has  been  his  separate  property,  and  indeed  the 
whole  chapter  in  which  the  text  is  contained  seems  to  deal  only 
with  cases  in  which  the  property  in  question  has  been  either 
wholly  the  common  property  of  an  united  family,  or  wholly  the 
separate  property  of  the  deceased  husband.  We  find  no  trace  in 
it  of  a  case  like  that  before  us,  in  which  the  property  in  ques- 
tion may  have  been  in  part  the  common  property  of  an  united 
family,  and  in  part  the  separate  acquisition  of  the  deceased  ;  and  it 
cannot,  we  think,  be  assumed  that  because  widows  take  the  whole 
estate  of  their  husbands  when  they  have  been  separated  from,  and 
not  re-united  with,  their  co-heirs,  and  have  died  leaving  no  male 
issue,  they  cannot  when  their  husbands  have  been  so  separated 
take  any  part  of  their  estates,  although  it  may  have  been  their 
husband's  separate  acquisition.  The  text,  therefore,  does  not  seem 
to  us  to  govern  this  case. 

There  being  then  no  positive  text  governing  the  case  before  ua 
we  must  look  to  the  principles  of  the  law  to  guide  ua  in  determin- 
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ing  it.  It  is  to  be  obfterved,  in  the  first  place,  that  the  general 
course  of  descent  of  separate  property,  according  to  Hindoo  law, 
is  not  disputed.  It  is  admitted,  that  according  to  that  law,  such 
property  descends  to  the  widow  in  defietult  of  male  issue.  It  is 
upon  the  respondent,  therefore,  to  make  out  that  the  property  here 
in  question,  which  was  separately  acquired,  does  not  descend  accord- 
ing to  the  general  course  of  law.  This  is  attempted  to  be  done  by 
showing  a  general  state  of  co-parcenership  as  to  the  family  pro- 
perty ;  but  assuming  this  to  have  been  proved,  or  to  be  presum- 
able, ^m  there  being  no  disproof  of  the  normal  state  of  co-par- 
nenership,  this  proof,  or  absence  of  proof,  cannot  alter  the  case, 
unless  it  be  also  the  law  that  there  cannot  be  property  belonging 
to  a  member  of  an  united  Hindoo  family,  which  descends  in  a 
course  different  from  that  of  the  descent  of  a  share  of  the  pro- 
perty held  in  union ;  but  such  a  proposition  is  new,  unsupported 
by  authority,  and  at  variance  with  principle. 

If  partition  not  ookplete  residue  lejt  undivided. — ^That 
two  courses  of  descent  may  obtain  on  a  part  division  of  joint  pro* 
perty  is  apparent  from  a  passage  in  1  Macn,  Prttu,  H.  L.  p.  53, 
title  "  Partition,''  where  it  is  said,  '' According  to  the  more  correct 
opinion,  where  there  is  an  undivided  residue  it  is  not  subject  to 
the  ordinary  rules  of  partition  of  joint  property  ;  in  other  words, 
if,  at  a  general  partition  any  of  the  property  was  lefb  joint,  the 
widow  of  a  deceased  brother  will  not  participate,  notwithstanding 
the  separation,  but  such  undivided  residue  will  go  exclusively  to 
the  brother." 

*<  Again,  it  is  not  pretended  that  on  the  death  of  the  acquirer, 
the  separately  acquired  property  falls  into  the  common  stock,  and 
passes  like  ancestral  property.  On  the  contrary,  it  is  admitted, 
that  if  the  acquirer  leaves  male  issue,  it  will  descend  as  separate 
property  to  that  issue  down  to  the  third  generation.  Although, 
therefore,  when  there  is  male  issue,  the  hm\\y  property  and  ^e 
separate  property  would  not  descend  to  different  persons,  they 
would  descend  in  a  different  way,  and  with  different  consequences, 
the  sons  taking  their  father's  share  in  the  ancestral  property,  sub- 
ject to  all  the  rights  of  co-parceners  in  that  property,  and  lus  self- 
a^uired  property,  free  from  these  rights.  The  course  of  succession 
would  not  be  the  same  for  the  family  and  the  separate  property, 
and  it  is  clear,  therefore,  that  according  to  Hindoo  law  there  need 
not  be  unity  of  heirship. 

"  But  to  look  more  closely  into  the  Hindoo  law.  When  property, 
belonging  in  common  to  an  united  Hindoo  family,  has  been 
divided,  the  divided  shares  go  in  the  general  course  of  descent  of 
separate  property.  Why,  it  may  well  be  asked,  should  not  the 
same  rule  apply  to  property  which  from  its  first  acquisition  has 
always  been  separate?  We  have  seen  from  Macn.  H.  L,  that 
where  a  residue  is  lefb  undivided  upon  partition,  what  is  divided 
goes  as  separate  property,  what  is  undivided  follows  the  family 
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property ;  that  which  remains  as  it  was  devolves  in  the  old  line  ; 
that  which  ia  changed,  and  becomes  separate,  devolves  in  the  new 
line.  In  other  words,  the  law  of  sacoession  follows  the  nature  of 
the  property,  and  of  the  interest  in  it'' 

Two    PBIKCIPLB8   ON    WHICH   RULE    OF    SUCCESSION    DEPENDS..— 

"  Again,  there  are  two  principles  npon  which  the  rule  of  succession, 
according  to  Hindoo  law,  appears  to  depend.  The  first  is  that 
which  determines  the  right  to  offer  the  funeral  oblation,  and  the 
degree  in  which  the  person  making  the  offering  is  supposed  to 
minister  to  the  spiritual  benefit  of  the  deceased.  The  other  is  an 
assumed  right  of  survivorship.  Most  of  the  authorities  rest  the 
uncontested  right  of  widows  to  inherit  the  estates  of  their  hus- 
bands dying  separated  from  their  kindred  on  the  first  of  these 
principles,  (1  Sira.  H,  L.  135,)  but  some  ancient  authorities  also 
invoke  the  other  principle.  VHhaspaHf  (3  Bi^.  458,  tit.  occxcix. ; 
see  also  Sir  W.  Jone^s  Paper,  2  Stra.  H.  L.  250,)  says,  *  Of 
him  whose  wife  is  not  deceased  half  the  body  survives,  how  should 
another  take  the  property  while  half  the  body  of  the  owner  lives  f 
Now,  if  the  first  of  these  principles  were  the  only  one  involved,  it 
would  not  be  easy  to  see  why  the  widow's  right  of  inheritance 
should  not  extend  to  her  husband*s  share  in  an  undivided  estate. 
For,  it  is  upon  this  principle  that  she  is  preferred  to  his  divided 
brothers  in  the  succession  to  a  separate  estate.  But  it  is  perfectly 
intelligible  that  upon  the  principle  of  survivorship  the  right  of  the 
co-parceners  in  an  undivided  estate  should  override  the  widow's 
right  of  succession,  whether  based  upon  the  spiritual  doctrine,  or 
upon  the  doctrine  of  survivorship.  It  is,  therefore,  on  the  prin- 
ciple of  survivorship  that  the  qualification  of  the  widow's  right, 
established  by  the  Afitaesharaf  whatever  be  its  extent,  must  be 
taken  to  depend." 

"  If  this  be  so  we  can  hardly,  in  a  doubtful  case,  and  in  the  ab- 
sence of  positive  authority,  extend  the  rule  beyond  the  reasons  for 
it.  According  to  the  principles  of  Hindoo  law  there  is  co-par- 
oenership  between  all  the  different  members  of  an  united  fiEtmily,  and 
survivorship  following  upon  it.  There  is  community  of  interest 
and  unity  of  possession  between  all  the  members  of  the  family,  and 
upon  the  death  of  any  one  of  them  the  others  may  well  take  by 
survivorship  that  in  which  they  had,  during  the  deceased's  lifetime 
a  common  interest,  and  a  common  possession.  But  the  law  of  par- 
tition shows,  that  as  to  the  separately  acquired  property  of  one 
member  of  an  united  family  the  other  members  of  that  family 
have  neither  community  of  interest  nor  unity  of  possession.  The 
foundation,  therefore,  of  a  right  to  take  such  property  by  survivor- 
ship fails,  and  there  are  no  grounds  for  postponing  the  widow's 
right  to  any  superior  right  of  the  co-parceners  in  the  undivided 
property." 

"Again,  the  theory  which  would  restrict  the  preference  of  the 
eo-parceners  over  the  widow's  to  partible  property  is  not  only,  as 
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is  shown  aboye^  founded  upon  an  intelligible  principle,  but  reoon- 
ciles  the  law  of  inheritance  with  the  law  of  partition.  These  laws, 
as  observed  by  Sir  Thomas  Strange^  are  so  intimately  connected 
that  thej  may  almost  be  said  to  be  blended  together ;  and  it  is 
Burelj  not  consistent  with  this  position  that  co-parceners  should 
take  separate  property  by  descent,  when  thej  take  no  interest  in 
it  upon  partition.  The  riew  which  we  have  thus  indicated  of  Hin- 
doo law  is  not  only,  as  we  have  shown,  most  consistent  with  its 
principles,  but  it  is  also  most  consistent  with  convenience." 

'^  A  case  may  be  put  of  a  Hindoo  being  a  member  of  an  united 
family,  having  common  pi-operty,  and  being  himself  possessed  also 
of  separate  property,  he  may  be  desirous  to  provide  for  his  widow 
and  daughters  by  means  of  the  separate  pi-operty,  and  yet  wish  to 
keep  this  family  estate  undivided.  But  if  the  rule  contended  for 
were  to  prevail,  he  oould  not  effect  his  first  object  without  insist- 
ing on  the  partition  which,  ex  hi/pothesi,  he  is  anxious  to  avoid." 

"On  examining  the  reasons  on  which  the  pundits  rest  their 
opinions,  they  proceed  upon  the  assumption  that  the  texts  cited 
by  them  apply  to  the  case  which  they  were  called  upon  to  consider. 
They  seem  to  have  done  so,  both  as  to  the  passages  cited  from  Vri- 
haspati  and  as  to  the  text  in  the  Mitacshara,  to  which  they  refer. 
But  they  leave  untouched  the  question  which  they  ought  to  have 
considered,  whether  these  authorities  do  or  do  not  affect  this  par- 
ticular case  ?  What  we  have  already  said  as  to  the  texts  from  the 
MUacshara,  and  what  we  shall  presently  say  as  to  the  passages 
from  Vrihaspatij  we  think  a  sufficient  answer  to  this  part  of  the 
reasons  on  which  the  pundits  found  their  opinion.  Then,  again, 
they  point  to  the  distinction  between  obstructed  and  non-obstructed 
heritage,  and  because  the  widow's  right  is  not  mentioned  as  ob- 
structing the  heritage,  they  infer  that  she  cannot  be  entitled." 

"  But  the  whole  of  this  last  argument  seems  to  be  founded  on  the 
passages  in  the  Mitacshara,  contained  in  clauses  2  and  3  of  s.  i. 
ch.  i.,  and  these  passages,  when  examined,  clearly  appear  to  be 
mere  definitions  of  obstructed  and  non-obstructed  heritage,  and  to 
have  no  bearing  upon  the  relative  rights  of  those  who  take  in  de- 
&ult  of  male  issue.  If  the  pundits'  argument  upon  these  passages 
be  well  founded,  it  would,  as  it  seems,  prevent  the  widow  fii^m 
taking  in  any  case." 

They  rely  upon  the  text  in  Mitacshara,  already  referred  to,  and 
upon  the  passages  from  Vrthaspati  and  several  other  commentators. 
We  have  already  stated  that  the  text  from  the  Mitacdhara  does 
not  apply  to  this  case,  and  the  passages  from  the  commentators  are 
all  of  equivocal  import  They  may  or  may  not  be  intended 
to  apply  to  a  case  like  the  present.  .  .  .  But  they  seem  to  be  pas- 
sages similar  to  those  which  were  brought  forward  before  the  time 
of  the  MttacsharOf  to  show  that  widows  were  not  entitled  even 
where  the  property  was  wholly  separate.  We  may  instance  the 
passage  from  Narada,     These  authorities  failed,  when  contrasted 
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with  conflictiDg  passages  in  the  works  of  other  commentators,  of 
which  the  pundits  in  this  case  have  taken  no  notice,  to  negative 
the  right  of  the  widow,  where  the  property  was  wholly  separate. 
It  seems  to  us  also  that  the  decision  in  the  Sandyer  case,  9  Moore' 9 
In.  Ap.  576,  a  decision  also  founded  on  the  opinion  of  the  pundits 
of  the  Sudr.  Court,  is  wholly  at  variance  with  the  opinion  of  the 
pundits  in  the  present  case ;  whether  the  pundits  in  that  case  were 
or  were  not  right,  in  the  opinion  that  the  zemindary  became  the 
separate  property  of  the  uncle,  by  the  transaction  between  him 
and  his  nephew,  it  is  quite  unnecessary  to  consider.  All  that  is 
important  to  be  considered  is,  that  holding  the  zemindary  to  have 
become  the  separate  property  of  the  uncle,  they  held  that  the 
widows  of  the  uncle's  son  became  entitled  to  it,  and  that  the  Court 
followed  that  opinion. 

The  case  stands  thus  upon  the  authorities  : — On  the  one  hand, 
we  have  the  opinion  of  the  pundits,  which  seems  never  to  have 
been  acted  upon  by  any  final  decree.  On  the  other  hand,  we 
have  the  decision  in  the  Sandy er  case,  and  the  authorities  cited 
by  the  appellant  at  the  bar,  particularly  the  passage  from  Menv^ 
in  Sir  W,  Jones's  paper  in  2  Stra,  H,  L,  250,  and  the  opinion,  ib, 
231,  the  latter  and  material  portion  of  which  is  not  open  to  the 
objection  taken  to  the  passage  which  precedes  it  by  Mr  Colehrooke 
and  Bonn, 

The  lords  of  the  Judicial  Committee  decided  in  favour  of  the 
appellant. 

Self-acquibed  ihmoybablb  propebty. — An  undivided  Hindoo 
is  entitled  during  his  life  to  the  separate  enjoyment  of  his  self- 
acquired  immoveable  property ;  but  such  property  will,  in  the 
event  of  his  death  without  male  issue,  and  previous  disposition 
thereof,  devolve  on  his  surviving  co  parceners,  and  his  widow  is 
entitled  only  to  maintenance,  Varadiperumal  Udaiyan  v.  Ardan- 
ari  Udaiyan,  1  Mad.  H.  G.  R.  412. 

Thb  suit  was  brought  to  recover  certain  lands.  The  first 
defendant  was  a  Hindoo  widow,  and  the  plaintiff  sued  as  un- 
divided cousin  of  her  deceased  husband.  The  property  was  the  self- 
acquisition  of  the  deceased,  who  died  undivided,  without  male 
issue ;  and  the  question  raised  was.  Whether  this  property  went, 
on  his  death,  to  his  widow ;  or  to  his  surviving  co-parceners  ?  The 
principal  Sudr.  Ameen  held,  on  the  authority  of  Mr  Strang^s 
Mantialy  §  319,  that  the  plainti^,  as  the  surviving  co-parceners 
of  the  deceased,  must  be  regarded  as  his  rightful  heirs,  in  what- 
ever way  the  property  left  by  him  was  acquired.  This  decision 
was  appealed  against,  and  the  acting  civil  judge  dismissed  the 
appeal ;  and  this  decision  was  brought  by  appeal  before  the  High 
Court.  A  vyavastha  of  the  pundits,  and  the  authorities  of  Yajna- 
valchya,  bk.  ii.  cl.  118,  119 ;  Menu,  ck  ix  §  208 ;  Vyasa,  Katya- 
yana;  1  Sira.  H.  Z.  121 ;  Sira.  M.  H.  L.  §  377,  were  cited  and 
relied  on  ;  but  the  appeal  was  dismissed. 
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Mr  Justice  HoUowayy  in  delivering  judgment,  said  : — 

'*  I  hare  always  understood  that,  in  this  Presidency  at  least,  the 
law  was  clearly  that  the  immoreable  property  of  an  undivided 
member  of  a  Hindoo  family  may  go  to  his  surviving  oo-paroaners, 
whether  such  property  were  self-acquired  or  ancestral.  During 
his  life  he  is  entitled  to  the  separate  enjoyment  of  his  self-acquired 
immoveable  property ;  with  the  right,  if  he  have  no  male  issue,  to 
alienate  the  same.  On  his  death  without  male  issue,  such  property, 
if  not  previously  alienated,  devolves  on  his  co-parceners.  But  his 
widow,  whether  childless  or  not,  has  no  title  to  anything  but 
maintenance."  The  MUacthara  has,  no  doubt,  like  all  Hindoo 
law  books,  the  advantage  of  containing  statements  of  the  most  dis- 
cordant character ;  but  it  is  clear  that  its  author  was  of  DhavtS" 
vara! 8  opinion,  {Mitac,  ch.  ii.  s.  i.  §  8  :)  "  The  rule  deduced  from 
the  texts,  that  the  wife  shall  take  the  estate,  regards  the  widow  of 
a  separated  brother ;  and  it  may  reasonably  be  inferred,  that  an 
author  who  lays  down  that  a  widow  inherits  when  her  husband  was 
divided,  was  also  of  opinion  that  she  would  not  inherit  when  the 
deceased  was  undivided." 

The  learned  editor  has  appended  the  following  as  a  note  to  this 
case :  *'  But  see  Menu,  cited  2  Stra,  H,  Z.  250,  from  a  copy  of  a  paper 
in  the  handwriting  of  Sir  W.  Jones:  If  the  husband  has  been  a  co- 
heir, and  died  before  partition,  his  brothers,  and  the  next  order  in- 
herit his  undivided  share,  but  his  wife  takes  all  his  divided  property, 
and  the  opinion  of  a  Mofussil  pundit  cited,  2  ib,  231.  The  judg- 
ment of  the  lords  of  the  Judicial  Committee  of  the  Privy  Council 
in  Kaiama  Natchiar  v.  Rajah  of  Shiva^n^a,  (30th  May  1863,) 
principally  rests  on  the  passage  last  cited,  which  the  reporter  has 
been  unable  to  find  in  Menu,  or  elsewhere." 

This  would  seem  to  be  a  misconception  of  the  learned  editor. 
The  lords  of  the  Privy  Council  appear  to  rest  their  judgment  more 
upon  analogy  than  upon  the  texts  referred  to. 

Nature  op  the  widow's  tencjrb. — The  nature  of  the  tenure 
by  which  a  widow  holds  property  which  has  devolved  upon  her 
by  the  death  of  her  husband  has  given  rise  to  much  discussion, 
and  the  arguments  relied  on  have  been  supported  by  analogies 
drawn  from  the  English  law  of  real  property. 

The  wife  has  not  an  absolute  proprietary  right,  neither  can  she 
in  strictness  be  called  a  tenant  for  life,  for  the  law  provides  her 
successors,  and  restricts  her  use  of  the  property  to  very  narrow 
limits.  She  cannot  dispose  of  the  smallest  part,  except  for  neces- 
sary purposes,  and  certain  other  objects  particularly  specified. 

It  follows,  then,  that  she  can  be  considered  in  no  other  light 
than  as  a  holder  in  trust  for  certain  uses;  so  much  so,  that 
should  she  make  waste,  they  who  have  the  reversionary  interest 
have  clearly  a  right  to  i*estrain  her  from  so  doing.  What  consti- 
tutes waste  must  be  determined  by  the  circumstances  of  eaeh 
individual  case.     The  law  has  not  defined  the  limits  of  her  dia- 
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cretion  with  sufficient  accuracy,  and  it  was  probably  neyer  in  the 
contemplation  of  the  legislator  that  the  widow  should  live  apart 
from,  and  out  of  the  personal  control  of  her  husband's  relatives, 
or  possess  the  ability  to  expend  more  than  they  thought  right  and 
proper.  In  assigning  a  motive  for  the  ordinance,  that  a  widow 
should  succeed  to  her  husband,  and  at  the  same  time  that  she 
should  be  deprived  of  the  advantages  enjoyed  by  a  tenant  for  life 
even,  it  seems  most  consistent  with  probability,,  that  it  originated 
in  a  desire  to  secure  against  all  contingencies,  a  provision  for  the 
helpless  widow,  and  thereby  prevent  her  from  having  recourse  to 
practices  by  which  the  fame  and  honour  of  the  family  might  be 
tarnished.  By  giving  her  nominal  property  she  acquires  con- 
sideration and  respectability,  and  by  making  her  the  depositary 
of  the  wealth,  she  is  guarded  against  the  neglect  or  cruelty  of  her 
husband's  relatives.  At  the  same  time,  by  limiting  her  power, 
a  barrier  is  raised  against  the  effects  of  female  improvidence  and 
worldly  inexperience.  This  opinion  receives  corroboration  from 
the  distinction  that  prevailes  in  the  Benares  sdiool,  which  may 
he  said  to  be  the  fountain  and  source  of  all  Hindoo  law,  Sir  W. 
H.  Macn,  Prins.  H.  L.  p.  21. 

By  the  Hindoo  law  of  inheritance  a  childless  widow  takes  as 
heir,  but  it  is  only  a  special  or  qualified  estate,  The  Collector  of 
Masulipatam  v.  Cavalt/  Vencata  Narrainapah,  8  Moore'i  In.  Ap 
550. 

In  this  case  the  lords  of  the  Judicial  Committee  in  delivering 
judgment,  said  :  "  With  reference  to  the  authorities  which  speak 
of  die  widow's  interest  as  a  life  estate,  it  was  justly  observed  in 
the  course  of  argument  that  great  confusion  arises  from  apj)lying 
analogies  derived  from  the  English  law  of  real  property  to  the 
Hindoo  law  of  inheritance,  and  that  when  so  applied,  the  terms 
by  which  we  describe  estates  in  land  under  the  English  law  are 
more  likely  to  mislead,  than  to  direct  the  judgment  aright.  It 
may,  however,  be  doubted  whether  the  argument  on  behalf  of  the 
respondent  does  not  really  require  some  such  process  of  reasoning 
to  support  it  The  Hindoo  widow,  it  was  urged,  had  an  estate  of 
inheritance,  not  a  life-estate.  The  original  estate,  it  was  said, 
devolves  upon  her  in  a  oourse  of  succession  derived  from  the 
husband,  who  had  in  him  an  estate  of  inheritance  which  she  takes 
as  heir.  Yet  what  is  this  in  effect,  but  to  apply  the  English 
law  regulating  the  descent  of  lands  in  feensimple  from  ancestor  to 
heirf" 

It  is  dear  that  under  the  Hindoo  law  the  widow,  though  she 
takes  as  heir,  takes  a  special  and  qualified  estate.  Compared  with 
any  estate  that  passes  under  the  English  law  by  inheritance,  it 
is  an  anomalous  estate.  It  is  a  qualified  proprietorship,  and  it  is 
only  by  the  principles  of  the  Hindoo  law  that  the  extent  and  nature 
of  the  qualification  can  be  determined. 

In  nature  op  an  estate  tail, — ^The  interest  of  a  Hiudoo  widow 
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succeeding  to  the  principality  of  her  husband  is  similar  to  that 
of  a  tenant  entail  by  the  English  law  as  representing  the  in- 
heritance, Katama  Nalchiar  v.  The  Rajah  of  Shivagunga^  9  Moort*t 
In.  Ap,  539. 

The  widow  in  Western  India  has  only  a  particular  estate  for 
life  in  the  immoveable  separate  property  of  her  deceased  hus- 
band, Jumiyatram  and  Uttamram  v.  Bat  Jamna,  2  Beng.  H.  C.  B. 
10. 

Widow's  right  to  accumulations  op  joint  estate — Mainte- 
nance.— A  Hindoo  testator,  after  devising  his  real  and  personal 
estate  absolutely,  amongst  his  five  sons,  said,  in  clause  11,  *'  Should 
any  amongst  my  said  five  sons  die,  not  leaving  any  son  from  his 
loins,  nor  any  son's  son,  in  that  event  neither  his  widow,  nor  his 
daughter,  nor  his  daughter's  son,  nor  any  of  them  will  get  any 
share  out  of  the  share  that  he  has  obtained  of  the  immoveables  or 
moveables  of  my  said  estate.  In  that  event  of  the  said  property, 
such  of  my  sons  and  sons'  sons  as  shall  then  be  alive,  they  will 
receive  that  wealth  according  to  their  respective  shares.  If  any 
one  act  repugnant  to  this,  it  is  inadmissible.  However,  if  any 
sonless  son  shall  leave  a  widow,  in  that  event  she  will  only  re- 
ceive 10,000  Company's  rupees  for  her  food  and  raiment."  The 
family  remained  joint,  Surrupachuntar,  one  of  the  sons,  died, 
but  leaving  a  widow  his  heir-at-law  : — held,  that  upon  the  death  of 
her  husband  without  male  issue  his  interest  in  the  capital  of  the 
estate  determined,  and  that  his  widow  became  entitled  to  hold, 
and  enjoy  as  a  Hindoo  widow,  a  fifth  part  of  the  accumulations 
from  the  testator's  estate  from  the  time  of  his  death  to  the  death 
of  his  son,  Surrupachuntar,  and  that  she  was  also  entitled 
absolutely  in  her  own  right  to  the  interest  and  accumulations 
which,  since  her  husband's  death,  had  arisen  from  such  fifth  part 
of  the  accumulations. 

She  was  declared  entitled  to  the  10,000  rupees  given  by  the  will, 
with  residence  in  the  family  dwelling-house,  and  participation  in 
the  means  of  worship,  the  amount  of  her  maintenance  as  a  Hindoo 
widow  being  left  open  by  the  Judicial  Committee,  as  that  point  could 
be  raised  on  further  directions  after  taking  the  accounts,  SreemvUy 
Soor  JeemoTiey  Dossee  v.  Denobandoo  MuUick,  9  Moore's  In,  Ap.  125. 

Widow's  power  over  her  husband's  property. — It  must  be 
observed  that  a  widow  has  not  the  same  power  over  property 
inherited  by  her  from  her  husband  as  she  has  over  her  StridhflU[ia, 
or  woman's  property,  1  Stra.  25 ,  137;  and  that  the  descent  of  one 
differs  from  the  other,  ib.  Her  Stridhana  goes  to  her  heirs.  Her 
husband's  property  reverts,  after  her  death,  to  his  heirs.  See 
Stridhana. 

A  deed  of  arrangement  and  release  in  the  English  form  between 
members  of  a  Hindoo  family,  in  respect  of  certain  joint-estate, 
claimed  by  a  childless  ELindoo  widow,  of  one  of  the  co-heirs,  in  her 
character  of  heiress,  and  legal  personal  representative  of  her  de- 
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ceased  huBband,  declared  that  she  was  entitled  to  the  sum  therein 
expressed,  as  the  share  of  her  deceased  husband,  ''for  her  sole 
absolute  use  and  benefit."  Held,  that  these  words  were  not  to 
receive  the  same  interpretation  as  a  court  of  equity  in  England 
would  put  upon  them,  as  creating  a  separate  estate  in  the  widow, 
but  that  the  deed  must  be  construed  with  reference  to  the  situa- 
tion of  the  parties,  and  the  rights  of  the  widow  hy  the  Hindoo 
law,  and  that,  as  the  deed  recited  that  she  claimed  and  received 
the  money  as  her  husband's  share  in  the  joint-estate,  as  the  heiress 
and  personal  representative  of  her  deceased  husband,  such  words 
must  be  construed  to  mean,  that  it  was  held  by  her  in  severalty 
from  the  joint  estate,  and  as  a  Hindoo  widow  she  had  only  a  life- 
estate  in  the  corpus,  the  same  at  her  death  devolved  as  assets  of 
her  deceased  husband,  upon  his  personal  representative  in  succes- 
sion, Sreemutty  Rahutty  Dosaee  v.  Sibchunder  Mullick,  6  Moor^a 
In,  Ap.  1. 

Widow's  right  in  undivided  estate. — Upon  the  principle  of 
survivorship,  the  right  of  the  co-parcenei*s  in  an  undivided  estate 
over-rides  the  widow's  right  of  succession,  Katama  Natchiar  v. 
Rajah  of  Sliivagunga,  9  Moor^s  In,  Ap,  540. 

Widow  must  be  chaste. — Chastity  seems  to  be  the  only  con- 
dition imposed  upon  the  widow's  right  of  inheritance.  Sir  Thos, 
Strange,  H,  L.  vol.  i.  pp.  45,  136,  says.  Chastity  is  a  necessary  title 
to  inheritance,  adultery  subjecting  her  to  degradation  from  caste, 
for  the  loss  of  which  she  forfeits  her  right  to  inheritance. 

The  Mttac.  ch.  ii.  s.  i.  §  39,  says,  that  a  wedded  wife,  being 
chaste,  takes  the  whole  estate  of  a  man  who,  being  separated  from 
his  co-heirs,  and  not  subsequently  re-united  with  them,  dies  leaving 
no  male  issue.  Sir  Thos.  Strange  observes,  p.  45,  (but  at  p.  172 
takes  the  same  view  as  the  Mitacskara,)  that  adultery  subjects  the 
woman  to  degradation  from  caste,  by  the  loss  of  which,  he  says, 
she  forfeits  her  right  of  inheritance.  It  may  be  a  question,  since 
the  enactment  of  Act  xxi.  of  1850  of  the  Government  of  India, 
whether  an  unchaste  wife,  by  losing  caste,  forfeits  likewise  her 
right  of  inheritance.  ^tV  Thos.  Strange  would  appear  to  Suppose 
that  the  forfeiture  of  inheritance  depends  on  the  wife's  degradation 
from  caste  in  consequence  of  adultery.  If  the  forfeiture  depends 
upon  the  degradation  from  caste,  the  Act  would  protect  her  right, 
and  under  its  provisions  she  might  claim  the  inheritance.  The 
Mitacshara,  however,  says  nothing  about  her  degradation  from 
caste ;  on  the  contrary,  the  author  lays  it  down  as  a  settled  rule 
that  '^  a  wedded  wife,  being  chaste,  takes  the  whole  estate."  Her 
right  to  the  inheritance,  therefore,  woidd  seem  to  depend  upon 
her  chastity,  which  she  must  abandon  previous  to  being  degraded, 
and  whether  she  has  been  degraded  or  not  depends  upon  her  hus- 
band. Her  right  to  inheritance  depending  upon  her  chastity,  we 
are  inclined  to  think  the  instant  she  becomes  unchaste  she  loses 
that  right. 
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The  oases  in  the  Appendix  support  this  view.  In  all  the  < 
we  haye  heen  able  to  oonsult,  the  proof  of  incontinence,  or  infidelitj 
appear  to  have  been  positive.  The  Maj^ukhoy  on  the  other  hand, 
p.  102,  lays  it  down  that  even  a  suspicion  of  incontinence  is 
enough  to  reduce  the  widow's  rights  to  that  of  mere  maintenance. 
^'  This,  it  seems  to  us,  can  hardlj  mean  vague  suspicion.  It  must 
be  a  reasonably  well-grounded  suspicion  short  of  actual  proo€ 
In  this  case,  for  instance,  had  Kumea  gone  off  with  Sitaram  alone, 
and  been  proved  afterwards  to  have  been  in  company  with  him 
at  a  distance  from  her  husband's  residence,  this  would  have  con- 
stituted, as  it  seems  to  us,  a  case  of  suspicion  sufficient  to  deprive 
her  of  the  inheritance  (on  the  authority  of  the  Mayukha.y 
See  goods  of  Dadoo  Mania,  Indian  Jurist,  October  26,  1862, 
p.  /59. 

But  nothing  short  of  absolute  infidelity  in  this  respect  dis- 
qualifies. When  the  inheritance  once  vests  in  her,  it  is  not  liable 
to  be  divested  unless  for  loss  of  caste,  unexpiable  by  penance,  and 
unredeemed  by  atonement^  1  Stra,  ZT.  Z.  136  ;  2  ih,  270,  272,  C. 
Sir  Thos,  Strange  is  not  supported  in  this  by  the  authorities  he 
has  cited,  neither  is  the  opinion  of  Mr  CoUln'ookey  p.  272,  vol.  2, 
Stra.  H,  L,  supported  by  the  authority  to  which  he  refers ;  §  37, 
8.  i.  ch.  ii.  of  Mitac.  would  appear  to  discuss  the  widow's  right  to 
succeed  to  the  inheritance,  and  not  the  subject  of  forfeiture  after 
the  inheritance,  has  once  vested  in  her.  This  is  evidently  the  view 
taken  of  the  text  of  Harita,  in  §  39,  nor  is  Mr  Colebrooke  sup- 
ported by  the  authorities  referred  to  in  p.  273  of  vol.  2  of  Stra,  H, 
L,  The  opinion  of  Sir  Thos,  Strange  is  based  upon  the  opinion  of 
of  Mr  Colebrooke,  whose  opinion  is  not  borne  out  by  the  authorities 
on  which  he  relies.  It  is  a  settled  rule  that  a  wedded  wife,  being 
chaste,  takes  the  whole  estate  of  a  man  who,  being  separated  from 
his  co-heirs,  and  not  subsequently  re-united  with  them,  dies  leaving 
male  issue,  Mitac.  ch.  iL  s.  i.  §  39 ;  1  Stra.  U.  L.  134  ;  MorL  Dig. 
279.  316,  318;  8  Moor^s  In.  Ap.  543;  Sibkoo  Singh  v.  PoHku 
Singh,  10  N.  W.  P.  R.  420. 

As  to  the  general  doctrine  that  proved  infidelity  before  widow- 
hood disqualifies,  and  proved  incontinence  after  widowhood  divests 
inheritance,  the  authorities  seem  to  clash  (see  Act  xxi.  of  1850;) 
as  to  the  nature  of  the  proof  of  incontinence  that  disqualifies,  there  is 
again  a  discre|)ancy  in  the  authorities  Sir  Thos.  Strange,  p.  136, 
a^r  laying  down  the  principle  that  an  unchaste  wife  is  excluded 
from  the  inheritance,  adds  that  ^  nothing  short  of  actual  infidelity 
in  this  respect  disqualifies.'' 

CoNSEQUENOBS  OF  IKFIDELTTT. — If  adultery  be  committed  with 
a  man  of  low  caste,  it  is  said  that  the  wife's  life  is  in  her  husband^s 
power.  Some  writers  protect  her  person  in  cases  of  infidelity  with 
men  of  the  higher  caste.  But  all  agree  as  to  forfeiture  of  inherit- 
ance in  the  former  case,  1  Sira^  H.  L.  45.  She  is  subjected  to 
extreme  mortification,  bare  necessary  subsistence,  and  her  hosbmad 
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maj  marrj  again^  though  her  own  marriage  maj  remain  undis- 
solyed,  ib,  45. 

Adulterj  with  another  man's  wife  amongst  the  ELindoos  is  pun- 
ishable, if  committed  with  a  priest,  bj  ignominious  tonsure,  and  in 
other  cases  with  loss  of  life,  and  the  case  may  be  proved  firom  cir- 
cumstances. But  in  the  Queen's  Courts  it  would  be  actionable,  as 
it  does  not  come  under  either  of  the  two  subjects  which  these 
courts  are  called  upon  to  administer  according  to  native  law,  1 
Stra.  H,  L,  46.     See  Civil  Procedure  Code,  s.  1. 

The  criminal  code  punishes  hy  imprisonment  and  fine  the  man, 
while  the  woman  is  allowed  to  escape  unscathed,  Indian  Fenal 
Code,  Act  xlv.  of  1860,  i.  497. 

The  husband  is  not  entitled  to  damages  from  the  adulterer,  the 
Hindoo  law  not  providing  for  discretionary  damages  on  any  account, 
JStra.  Man,  §  33. 

Abaitdomicent  of  a  blameless  wife. — If  a  husband  abandons  a 
blameless  wife  he  is  punisbable,  but  his  wife  is  entitled  to  a  third 
of  his  property  as  a  separate  maintenance,  1  Stra,  ££,  L,  46; 
Tajnavalchya,  2  Big,  420.  And  there  seems  to  be  no  reason 
why  she  should  be  deprived  of  any  of  her  rights  of  inheritance  on 
failure  of  male  issue. 

Wife's  special  property. — Besides  the  contingency  of  succeed- 
ing as  heir  to  her  husband,  a  Hindoo  wife  has  special  rights  of 
two  kinds — viz.,  1.  Stridhana,  or  woman's  property  consisting  of 
money,  land,  jewels,  or  other  ornaments ;  and,  2.  Whatever  is  not 
stridhana.  This  is  possessed  by  the  wife,  subject  to  the  direct 
and  unlimited  control  of  her  husband.  Thus,  what  she  acquires 
by  her  industry,  or  obtains  from  strangers,  or  inherits  on  failure 
of  nearer  heirs,  1  Stra,  H,  L.  60.  Sir  Thos,  Strange  cites  with 
reference  to  these  two  sources  of  the  wife's  property,  the  following 
passage  from  Jagannatha,  ^*  Ko  argument  is  found  to  show  why  a 
woman  should  not  have  independent  power  over  that  which  she 
has  gained  by  arts,  or  which  has  been  given  her  by  a  stranger  on 
a  religious  consideration,  or  through  friendship,  but  should  have  in- 
dependent power  over  that  which  was  received  as  a  bribe.*  The 
same  learned  author  adds.  It  is  necessary  also  in  every  case  of 
ornaments  belonging  to  her,  to  distinguish  between  such  at 
wei-e  given  to  her  by  her  husband,  or  some  of  her  relations  on, 
before,  or  connected  with  her  marriage,  and  those  worn  by  her 
occasionally,  and  not  having  been  so  given,  the  latter  not  being 
her  property,  but  her  husband's,  descendible  to  his  heirs,  she 
Burvivingy  but  it  is  otherwise  if  they  were  habitually  worn  by 
her*  in  which  case  they  are  not  partible.     See  Stridhana, 

Where  wife  dies  without  issue — The  hubbakd  sukvivino. — 
If  t^e  wife  die  in  the  lifetime  of  her  husband  without  issue,  her 
property  will  go  to  him,  or  his  sapindas,  (nearest  kinsmen,)  allied 

*  MeaniDg  the  gifts  presented  at  an  inducement  to  marriage. 
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hy  funeral  oblations,  provided  the  marriage  was  in  an  approved 
form;  if  otherwise,  to  her  father.  There  seems  some  doubt 
whether  this  rule  applies  to  that  part  of  her  property  only  which 
is  acquired  at  the  time  of  her  marriage,  1  Stra.  H,  L,  51. 

The  sok-in-law  never  takes,  as  he  is  not  in  the  line  of  heirs. 
Mad.  D,  2*51  of  59,  and  78  of  61. 

In  Rajckundra  Das  v.  Dhunmani,  3  S.  D,  A,  Hep,  362,  it 
was  determined  that,  according  to  the  Hindoo  law  as  current  in 
Bengal,  on  the  death  of  the  widow  who  had  claimed  her  hus- 
band's property,  her  daughter  will  inherit,  to  the  exclusion  of  her 
husbatid's  brother,  if  the  daughter  has,  or  is  likely  to  have,  male 
issue ;  and  on  her  death,  without  issue,  her  Other's  brother  wiU 
inherit,  to  the  exclusion  of  her  husband. 

Where  she  leaves  issxte. — Where  the  wife  leaves  issue,  her 
property  will  go  to  her  immediate  descendants,  whether  daugh- 
ters or  grand- daughters.  The  latter  take  per  stirpes — i.e.,  accord- 
ing to  the  root ;  the  unmarried  or  unendowed  of  the  one  or  other 
taking  first.  Where  there  are  daughters  and  grand-daughters,  it 
vests  in  the  daughters  exclusively,  subject  to  such  a  provision  for 
grand-daughters  as  usage  may  warrant.  Daughters  take  equally, 
subject  to  the  above,  of  married  and  unmarried ;  and  failing  the 
latter,  the  husband  and  his  relatives,  1  Stra.  ff.  L,  51. 

On  be-marriaqe. — Except  among  some  of  the  lower  castes,  no 
widow  could  marry  again  ;  but  Act  xv.  1856,  s.  1,  now  permits  it 
— ^provided  no  such  widow,  marrying  again,  shall  inherit  the  pro- 
perty of  her  first  husband,  unless  he  allows  it. 

Daughters. — Assuming  that  the  deceased  has  left  neither  sons 
nor  a  widow,  but  daughters,  they  come  next  in  succession.  The 
daughter  takes  as  a  principal  in  her  own  right,  in  default  of  the 
widow,  who  has  precedence. 

In  Jim.  Vahana,  ch.  xi.  s.  ii  §  1,  it  is  said  the  daughters  right 
of  succession  is  declared.  Menu  and  Narada  say.  The  son 
of  a  man  is  even  as  himself,  and  the  daughter  is  equal  to  the  son  : 
how  then  can  any  other  inherit  his  property,  notwithstanding 
the  survival  of  her  who  is,  as  it  were,  himself?  Menu,  ch.  ix.  §  130. 
Narada  places  her  right  of  inheritance  on  the  ground  of  her  con- 
tinuing the  line  of  succession  :  *'  On  failure  of  male  issue,  the 
daughter  inherits ;  for  she  is  equally  a  cause  of  perpetuating  the 
race,  since  both  the  son  and  the  daughter  are  the  means  of  per^ 
petuating  the  fathers  line,"  Narada^  13,  49. 

The  line  of  descendants  here  intends,  such  descendants  as  pre- 
sent funeral  oblations ;  for  one  who  is  not  an  olSerer  of  oblations 
confers  no  benefits,  Jim,  Vahanaf  ch.  xi.  s.  ii  §  1.  Her  son  only 
presents  such  oblations,  t6.  i.  §  2. 

Daughter's  right  after  death  of  sonless  widow. — ^A  Hin- 
doo, an  inhabitant  of  Bombay,  entitled  to  separate  moveable  and 
immoveable  property,  died  without  male  issue,  leaving  a  widow, 
four  daughters,  a  brother,  and  the  male  issue  of  other  deceased  bro- 
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ihers.  The  widow  is  entitled  to  the  moveable  property  absolutely, 
and  to  the  immoveable  property  for  life.  Subject  to  the  widow's 
interest  the  immoveable  property  descends  to  the  daughters  abso- 
lutely, in  preference  to  the  brother,  and  the  issue  of  the  deceased 
brothers,  Pranjeevandass  TooUeydms  v.  Dewcooverbaee,  1  Borrib, 
H.  C.  R.  131.  This  case  was  decided  by  the  High  Court  of  Bom- 
bay. The  judgment  of  Chief-Jvstice  Sausse  is  set  out  in  a  note  to 
9  Moore 8  In,  Ap,  528.  His  Lordship  said: — ** There  are  two 
grounds  of  claim — 1st,  That  plaintiffs  were  entitled  to  the  property 
as  members  of  an  undivided  family ;  2dly,  That  even  if  Kamdoss 
was  to  be  considered  as  having  separate  estate,  yet  that  he  willed 
it  in  such  a  way  to  charity,  that  the  bequest  was  void  for  vague- 
ness, and  so  the  plaintiffs  were  entitled  to  come  in,  as  heirs  of 
Bhagwandas."  His  lordship  considered  the  property  was  divided 
and  separate,  and  that  there  was  power  to  will  it  away.  So 
far  plaintiffs'  case  failed,  and  they  ought  then  to  show  that  they 
were  heirs  under  a  void  bequest. 

The  first  question  remaining  is,  Whether  this  devise  is  a  good 
charitable  devise?  His  lordship  held  the  devise  void,  and  the 
property  became,  undisposed  of  residue,  according  to  Hindoo  law. 

The  testator  left  a  widow  and  daughters.  We  must  first  con- 
sider what  estate  the  wife  took,  the  husband  dying,  leaving 
separate  property. 

I  have  felt  considerable  difficulty  in  coming  to  any  conclusion, 
as  the  schools  are  so  confiicting,  and  it  is  difficult  to  follow  the 
reports  of  the  Adawlut.  The  books  that  are  of  authority  in  this  side 
of  India  are  three  :  Menu,  Mitacsharay  and  Mayukha,  Cokhrooke 
speaks  of  the  Mayukha,  2  Stra.  U.  X.  318.  The  next  in  authority 
is  the  Mitacshara,  which  BorradaUe  mentions  in  his  reports ;  an4 
he  says,  that  these  three  books  are  generally  referred  to  in  this 
part  of  the  country.  I  also  had  inquiries  made  of  the  Shastrees, 
here  and  at  Poonah ;  and  they  say  these  three  books  establish  the 
usage,  and  have  been  referred  to,  for  the  last  eighty  years  at  least,  as 
authorities  here  on  the  law  of  inheritance.  The  Daya  Bhaga, 
referred  to  in  Sir  Thomas  Strangers  work,  is  of  the  Bengal  school. 
I  was  led  to  make  these  inquiries,  because  Strange  refers  to  Bengal 
books — ^the  Bengal  law  being  different.  Then,  according  to  these 
three  books,  what  does  the  widow  take?  All  the  authoiities, 
both  in  Bengal  and  here,  are  in  unison  as  to  the  right  of  the 
widow  to  succeed  where  the  property  is  separate,  and  in  the  former, 
to  undivided  also ;  but  her  power  over  it  is  said  to  be  limited  on 
the  Bengal  side,  and  she  is  merely  treated  as  tenant  for  life.  But 
on  this  side  there  appears  to  be  a  different  practice,  which  ap- 
pears to  be  founded  on  the  authority  of  the  books  I  have  named. 
In  1  Stra.  H,  L,  247,  he  says.  The  restriction  of  a  widow 
is  limited,  and  conceims  land  only;  but  as  to  personal  estate, 
greater  latitude  is  given.  He  cites  the  Bengal  Reports  of  1812, 
and  BorrodaUeU  Reports,  428.     I  cannot  get  the  Bengal  Reports, 
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but  Borrodaile»  does  not  bear  him  out.  In  Steel^a  Summary^  §  25, 
p.  42,  published  b^  the  Bengal  Goyernment  in  1821,  it  is  stated 
that  the  widow  holds  the  moveable  property  absolutely,  but  of 
land  is  merely  tenant  for  life.  He  there  refers  to  the  A/ttac- 
shara,  which  says,  Therefore  it  is  a  settled  rule  that  the  widow 
takes  the  whole  estate  when  separate,  if  living  chaste.  The  May- 
vkha  lays  down  the  proposition  very  much  in  the  same  way,  and 
says,  The  widow  takes  the  moveable  and  immoveable  property. 

On  the  questions  submitted  to  the  Shastrees,  it  appears  that  the 
widow  has  power  over  the  whole  estates  for  proper  purposes,  and 
over  the  immoveable  property  she  is  limited  to  the  use  of  it  for 
life,  but  can  mortgage  or  sell  it  for  necessary  purposes.  But  she 
is  bound  to  exhaust  the  moveable  before  resorting  to  the  immove- 
able property,  the  latter  being  an  object  of  care  to  the  Hindoo 
law,  with  a  view  to  preserve  it  for  the  heirs.  The  cases  are  con- 
flictii^;  but  I  find  that  over  the  moveable  she  ha.s  power,  but  that  it 
is  denied  to  her  over  the  immoveable ;  and  in  Madras  that  a  widow 
may  give  away,  during  her  life,  personal  property,  but  cannot  will 
it.     See  2  Mori  Dig.  p.  69. 

On  the  whole,  I  think  that  the  spirit  and  practice  of  Hindoo 
law,  as  existing  in  Western  India,  will  be  best  construed  by  treat- 
ing the  widow  as  having  uncontrolled  power  over  the  moveable 
estate,  but  not  having  more  than  a  life  interest  over  the  immove- 
able estate. 

The  widow  has,  by  the  text-books,  a  number  of  duties  thrown 
upon  her  as  to  spending  money ;  but  they  are  of  that  character 
that  it  would  be  impossible  for  the  Court  to  carry  them  out.  In 
Bengal,  dealings  by  a  widow  with  the  immoveable  estate  are 
legally,  but  not  morally,  good.  But  I  am  not  aware  that  it  has 
been  so  held  here.  I  have  therefore  come  to  the  conclusion  that^ 
in.  regard  to  immoveable  property,  her  estate  is  in  the  nature  of 
that  of  a  tenant  for  life. 

The  widow,  therefore,  not  having  full  power,  we  must  see  who 
are  entitled.  In  this  case,  there  are  daughters ;  now,  according  to 
all  the  authorities,  the  daughters  take  next  after  the  widow.  But 
what  is  the  nature  of  the  estate  they  take  I  And  here  there  are 
differences  of  opinion.  But  dealing  with  the  question  according 
to  the  three  books  I  have  mentioned,  it  appears  to  me  that  the 
daughters  take  an  absolute  estate.  That  the  separate  property 
they  take  by  inheritance  from  the  father  ranks  as  slridhana  is 
asserted  by  the  Miiacshara;  but  this  is  denied  by  Strange.  But 
the  practice,  as  far  as  my  search  goes,  does  not  agree  with  the 
Mitacahara;  therefore  I  think  it  is  not  expedient  or  consonant 
with  practice,  to  hold  that  property  coming  to  daughters  by  inherit- 
ance is  gtridhana,  but  merely  the  immoveable  part  of  it.  Stttmgi 
says.  Neither  does  such  property  go  as  stridhana^  but  according  to 
Southern  authorities,  it  classes  as  itndhana  ;  but  going  to  ^e  foun- 
tain of  law,  Menu,  as  quoted  in  the  Mayukha,  p.  103,  a  10,  we 
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haye  it  laid  down,  that  in  default  of  sons,  daughters  are  treated 
as  sons,  and  take  absolutely.  With  reference  to  this  point  also, 
I  consulted  the  Shaatrees,  both  here  and  at  Poonah,  the  question 
being,  Whether  daughters  could  alienate  any,  and  what  portion 
of  the  property  derived  from  their  father,  who  died  separate  f 
The  ans>ver  was,  That  daughters  obtaining  property  conld  alienate 
it  at  their  will  aud  pleasure ;  in  this  the  Shastrees  of  both  places 
agree.  On  reviewing  the  authorities  in  3  Dig,  405,  where  it  was 
held,  that  daughters  have  a  right  to  alienate  property  inherited, 
I  have  come  to  the  conclusion,  that  daughters  take  the  immoveable 
property  absolutely,  when  it  comes  to  them  after  the  death  of  the 
mother,  and  that  the  plaintifEs  have  no  locus  standi.  See  BangcU' 
vamiAyyangar  v.  Vanjulatammaly  1  Mad,  H,  C,  R.  28;  and  Perafa^ 
mat  V.  Venkatammel,  ib,  223. 

This  decision  seems  to  be  c6rrect,  with  the  exception  of  that 
point  which  refers  to  the  distinction  drawn  between  moveable 
and  immoveable  property,  no  reason  appearing  for  such  distinC'* 
tion. 

In  the  Mtiacshara,  ch.  ii.  s.  ii.  §  I,  On  the  right  of  a  daughter 
and  daughter's  son,  it  is  laid  down  on  failure  of  her,  (that  is,  the  * 
widow,)  the  daughters  inherit,  §  2,  is  as  follows.  Thus  Katyayana 
s&jB^  Lot  the  widow  succeed  to  her  husband's  wealth,  provided  she 
be  chaste,  and  in  default  of  her,  let  the  daughter  inherit,  if  un* 
married.  This  expression  is  shown  in  the  following  sections  in 
the  Mitacshara,  not  to  be  restrictive  but  preferential  only,  at*  be- 
tween married  and  unmarried  daughters.  See  the  judgment  of 
Chief-Justice  Sausse  in  Venayak  Anandroo  v.  Lakshdmi;  9  Mocr^s 
In.  Ap.  532,  ante. 

Sir  Thomas  Strange  says,  The  right  of  daughters  to  succeed  in 
default  of  sons  and  widows  is  not  to  be  confounded  with  that  of 
the  appointed  daughter  under  the  old  law.  That  appointment 
was  one  of  the  many  substitutions  for  a  son,  and  by  a  fiction,  now 
obsolete,  regarded  as  one,  1  Stra,  H,  L,  137. 

The  appointed  daughter  derived  her  title  from  the  will  and  act 
of  her  father.  The  daughter  succeeding  derives  hers  from  the  law, 
having  regard  to  the  general  principle  of  conferring  at  his  obsequies 
benefits  on  the  deceased.  Menu,  ch.  ix.  §  132. 

Their  order  of  succession. — Daughters  take  in  common.  If 
there  is  but  one  unmarried  daughter,  she  takes  the  whole  inherit- 
ance first,  to  the  exclusion  of  her  sisters  during  her  life.  After 
the  decease  of  the  single  daughter  the  married  next  enjoy  it,  1 
Stra,  H,  L,  138. 

Among  daughters,  the  unmarried  take  first.  After  them,  the 
married  daughters  having  male  issue,  or  with  probability  of  having 
'it,  and  the  widowed  daughters  with  male  issue,  1  Stra.  H,  L,  138. 
AJl  of  which  three  latter  classes  inherit  jointly,  Smriti  Chandrika; 
Stra.  M,  H.  L.  §  328. 

After  these,  the  barren  married  and  the  sonless  widowed  daugh- 
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ters  succeed.  These  also  take  jointly^  Mitac,  ch.  ii.  s.  xi.  §  13 ;  Sira, 
M.  §  329. 

Those  with  male  issue,  or  the  probability  of  it^  are  preferred, 
because  the  performance  of  the  funeral  rites  can  be  continued 
from  generation  to  generation  better  by  their  sons  than  others.  In 
each  class  the  unendowed  take  before  the  endowed,  Mkae.,  ch.  ii.  s. 
XL  §  13. 

What  constitutes  endowment  is  not  settled.  But  Mr  Strange 
considers  that  it  should  be  sufficient  for  maintenance,  StrcL  Man. 
§  330.  Daughters,  in  each  class,  succeed  jointly,  and  share  alike. 
But  this  relates  to  succession  from  the  father.  If  succession  be 
deriyed  from  the  mothers,  where  the  father  may  have  had  a 
plurality  of  wives,  the  daughters  take  by  succession,  according  to 
their  mothers,  Stra^  Man.  §  331. 

Ik  Bengal. — According  to  the  Bengal  school,  the  unmarried 
daughter  is  first  entitled  to  the  succession.  If  there  be  no  maiden 
daughter,  then  the  daughter  who  has,  and  the  daughter  who  is 
likely  to  have  male  issue,  are  together  entitled  to  the  succession,* 
and  on  failure  of  either  of  them  the  other  takes  the  heritage. 
Under  no  circumstances  can  the  barren  daughters  or  widows 
destitute  of  male  issue,  or  the  mothers  of  daughters  only,  inherit 
the  property,  1  Macn,  Prina.  H,  L,  21  ;  Jim.  Vahana,  ck  xi.  a.  il 
§  3,  8  ;  1  Mori.  Dig.  319,  335,  480. 

In  Benares. — This  rule  does  not  obtain  in  the  Benares  school, 
that  school  holding  that  a  maiden  is,  in  the  first  instance,  entitled 
to  succeed,  failing  her,  the  married  daughters  succeed ;  the  in- 
digent, excluding  the  wealthy  daughters,  1  Stra.  H.  L.  139;  but 
in  default  of  the  former,  the  latter  are  competent  to  inherit.  But 
no  preference  is  given  to  the  daughter  who  has,  or  is  likely  to 
have  male  issue,  over  a  daughter  who  is  barren,  or  a  childless 
widow,  Macn.  Prins.  H.  L.  22. 

In  Bombay. — It  has  been  held  by  the  High  Court  that,  as  be- 
tween two  married  daughters,  the  circumstance  of  having  a  son  is 
no  qualification  on  this  side  of  India,  giving  the  married  daughter 
having  a  son  a  prior  claim  to  inheritance  of  her  parents*  property 
over  the  married  daughter  not  having  a  son,  such  priority  of  claim 
depending  on  the  several  daughters  being  respectively  endowed, 
(sadhan,  ».«.,  with  wealth,)  or  unendowed,  (nirdhan,  i.^.,  with- 
out wealth,)  the  unendowed  daughter  having  the  preference,  Bah- 
ubat^  V.  Manchhabai,  2  Bomb.  H.  C.  B.  5 ;  I  Stra.  H.  L.  138; 
Mitacahara;  Mayuhha. 

In  Mithila. — The  Mithila  law  gives  the  preference  to  the  un- 
married over  the  married  daughter. 

Failing  her,  the  married  daughters  are  entitled  to  take.  There 
is  no  distinction  made  amongst  the  married  daughters ;  and  ond 

*  A  distiiiction  is  made  by  Srihrishna,  in  his  commentary  on  Jim,  Va- 
hana,  in  respect  of  unmarried  daughters.  He  is  of  opinion  that  the  daughter 
who  is  not  betrothed  is  first  entitled  to  the  inheritance.  In  her  default^  the 
daughter  who  is  betrothed.  But  this  doctrine  is  not  endorsed  by  any  other 
authority,  and  the  author  of  Dayarahaaya  expressly  impugns  it  as  untenable, 
Macn,  Prin.  H.  L.  21,  n. 
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who  has,  or  is  likely  to  have,  male  issue  is  not  preferred  to  one 
who  is  widowed  and  barren ;  nor  do  indigence  or  wealth  give  a 
preferable  title,  J/<wn.  P,  H,  L.  22,  This  school  divides  the  pro- 
perty equally  between  poor  and  rich,  mothers  and  childless.  See 
Chintamani,  293. 

Applicable  in  every  possible  case. — In  Bengal,  the  above 
rule  of  succession  is  applicable  in  every  possible  case. 

But  in  other  schools,  only  where  the  family  is  divided;  for, 
according  to  the  doctrine  of  those  schools,  even  the  widow,  to 
whom  the  daughter  is  postponed,  can  never  inherit  where  the 
family  is  united,  nor  can  the  mother,  daughter,  daughter's  son,  or 
grandmother.  The  father*s  heirs,  in  such  case,  exclude  them.  Bat 
though  the  schools  differ  on  other  points,  they  concur  in  opinion 
as  to  the  manner  in  which  such  property  devolves  on  the  daugh- 
ter's death  in  default  of  male  issue. 

According  to  the  Southern  authorities,  it  classes  as  her  Stridhana, 
and  descends  accordingly  to  her  heirs,  Macn,  Prtns,  H.  L,  p.  22 ; 
but  he  cites  no  authority.  In  a  note  to  the  same  page,  he  com- 
ments on  the  passage  of  Sir  Thos.  Strange,  already  quoted,  wherein 
he  treats  property  devolving  on  a  daughter  by  inheritance  as  the 
daugher's  Stridhana,  and  descendible  as  such.  Macn,,  however,  at 
p.  38,  cites  the  Mitac.,  which  treats  property  acquired  by  means  of 
inheritance  as  Stridhana.     See  ante,  Stridhana,  pp.  176,  274. 

According  to  the  law  of  Bengal  also,  it  reverts  to  her  father's 
heirs.  Sir  Thomas  Strange  asserts  that  property  devolving  upon 
a  daughter  by  inheritance,  is  classed  by  the  Southern  authorities 
as  Stridhana,  and  descends  accordingly  to  her  heirs,  vol.  i.  p.  140. 

We  have  discussed  this  subject  at  p.  274. 

It  should  seem,  therefore,  that  the  husband  takes  no  interest  in 
the  carpus  of  such  property.  Nor  has  the  daughter  any  power 
over  it  beyond  her  life  interest.  Sir  Thomas  Strange  says  the 
daughter's  own  power  over  it  is  greater  than  that  of  the  widow  of 
the  deceased,  whose  condition  is  essentially  one  of  considerable 
restraint,  vol.  i.  p.  140. 

Macn,  Prins.  ff.L.^.  23,  mentions  a  curious  case  which  arose 
in  Bombay,  involving  the  daughter's  right  of  inheritance.  Of 
two  widows,  one  had  two  sons,  and  the  other  a  daughter. 
On  the  death  of  the  latter  widow,  it  became  a  question  who 
was  to  succeed  to  her  property,  whether  her  daughter,  or  the  rival 
widow's  sons.  Yarious  authorities  were  consulted,  and  they  in- 
clined to  the  opinion  that  the  daughter  was  not  entitled  to  succeed 
as  heir,  inasmuch  as  property,  which  had  devolved  on  a  widow^ 
reverts  at  her  death  to  her  husband's  heir,  among  whom  the 
daughter  would  have  ranked  in  default  only  of  her  own  brothers.* 

Woman's  separate  property  goes  to  her  daughters  unmarried 
and  unprovided  for,  Gautama,  28,  22  ;  Mitac,  ch.  ii.  s.  11  §  4  ;  i6. 
cL  L  B.  3,  §  11. 

*  ThiB  case  is  very  obscure.  It  does  not  appear  whose  was  the  property  or 
how  the  widow  succeeded,  there  being  sons.  • 
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Self-aoquibed  propertt. — It  maj  safely  be  stated  as  a  true 
proposition  that  property,  which  is  not  ancestral,  is  self-acquired, 
in  whatever  way  the  property  may  have  been  obtained,  whether 
by  gift,  or  purchase,  or  labour,  mental  or  physical,  or  otherwise. 
When  a  zemindary  was  escheated  on  the  death  of  the  last  zemindar 
the  Government  griinted  it  anew  to  a  distant  relation  of  his.  This 
▼as  treated  as  self-acquired  property  in  Katama  Natchiar  v.  The 
Rajah  of  Skivagynga^  9  Maoris  In,  Ap.  595.  That  case  has  de- 
cided that  all  self-acquired  property  devolves  in  the  same  way 
as  the  family  property  of  a  divided  member.  Failing  male  issue, 
therefore,  a  widow  takes  the  self-acquired  property  of  her  husband. 
No  doubt,  on  the  ^lure  of  male  issue  and  a  widow,  the  daughter 
would  take,  9  Moore*s  In,  Ap,  616. 

Daughter's  80N& — According  to  the  law  of  Bengal  and  Benares 
the  daughter's  sons  inherit  in  default  of  the  q\ialified  daughters. 

Visfmu  sa3rs — If  a  man  leave  neither  son,  nor  son's  son,  nor 
[wife  nor  female]  issue,  the  daughter's  son  shall  take  his  wealth,  for 
in  regard  to  the  obsequies  of  ancestors,  daughter's  sons  are  con- 
sidered as  son's  sons.  Th  is  is  not  fou  nd  in  Vishnu* s  Institutes,  but  cited 
under  his  name  in  the  Smriti  Cliandrika,  note  to  Mitac,  ch.  xLs.iL 

Menu  likewise  declares,  "  By  that  male  child  whom  a  daughter 
shall  produce  from  a  husband  of  an  equal  class,  the  maternal  grand- 
father becomes  the  grandsire  of  a  son's  sons.  Let  that  son  give 
the  funeral  oblation,  and  possess  his  inheritanoe,"  1  Marl,  Dig. 
258,  319,  325. 

As  to  the  law  of  Mithila,  see  Chintamaniy  294. 

A  Hindoo  died  possessed  of  self-acquired  property  in  land,  leav- 
ing no  sons,  or  son's  sons,  but  one  widow,  Kambai,  and  two  daugh- 
ters, Jamna,  his  daughter  by  Rambai,  and  Suraj,  his  daughter  by 
an  elder  wife,  who  predeceased  him.  Rambai  succeeded  to  aU  her 
husband's  property  as  his  sole  surviving  widow,  and  held  it  for  her 
life.  Suraj  died  in  Rambai's  lifetime,  leaving  two  sons — held,  that 
the  daughters,  as  co-heiresses,  took  an  estate  in  remainder,  vested 
in  interest  on  their  father's  death,  and  that  such  vested  right  on 
the  death  of  one  of  them  during  the  widow's  lifetime  {Massed  by 
inheritance  to  her  sons,  who,  upon  the  widow's  death,  became  en- 
titled to  enter  into  possession  of  their  mother's  moiety  as  her  re- 
presentatives, Jamiyatram  and  UUamram  v.  Bai  Jamna,  2  Bomb, 
E.  a  B.  10. 

Amould,  C,  J„  in  giving  judgment,  said,  The  defence  set  up  by 
the  special  appellants  was,  that  they,  as  the  sons  of  Suraj,  one  of 
the  two  daughters  who  survived  Kashiram  were,  on  the  death  of 
Kashiram's  widow,  entitled  both  by  Hindoo  law  and  by  the  custom 
of  their  caste  to  share  Kashiram's  land  equally  with  their  paternal 
aunt  Jamna,  his  other  surviving  daughter ;  that  Jamna's  claim 
was  not  as  heir  of  Rambai,  who,  as  widow,  took  only  a  life  interest 
in  Kashiram's  land,  but  as  the  heir  of  Kashiram. 

It  may  be  well  to  state  at  once  that,  as  no  caste-custom,  mate* 
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riallj,  if  at  all/Tarying  from  what  we  cousider  to  be  the  general  rule 
of  ELIdcIoo  law  applicable  to  the  present  case,  appears  to  have  been 
made  out  in  the  Courts  below,  and  was  certainly  not  seriously  re- 
lied on  in  this  Court  on  behalf  of  the  special  appellants,  the  case 
will  be  considered  by  us  solely  with  reference  to  what  in  our  view 
is  the  general  rule  of  Hindoo  law  on  the  subject.  The  Munsiff 
decided  the  case  in  Janina's  &your,  on  the  ground  that  she  was 
the  heir  of  Bambai. 

The  senior  assistant  judge  remanded  the  case  to  the  Lower  Court. 

It  came  again  before  the  same  Munsiff,  who  again  decided  in 
fiEiTour  of  Jamna,  on  the  ground  that  the  title  by  inheritance  was 
established  alike  by  Hindoo  law  and  caste-custom.  On  appeal  the 
actinf?  judge  of  Surat  confirmed  the  MunsifiTs  decree  on  the  ground 
that  Suraj  (the  mother  of  the  then  appellants)  was  admitted  never 
to  have  had  possession  in  Rambafs  lifetime,  that  on  Kashirain's 
death  the  land  passed  to  Hambai,  and  that,  therefore,  as  he  con- 
ceived, there  could  be  no  doubt  that  Jamua,  Kambai's  only  child, 
was  her  heir,  and  entitled  to  the  lands. 

This  argument  was  abandoned  on  the  special  appeal  to  this 
Court. 

Indeed,  considering  what  must  be  taken  to  be  the  established 
doctrine  in  this  Court,  with  regard  to  the  extent  of  a  widow's 
interest  in  landed  property,-  to  which  she  succeeds  on  the  death 
of  her  husband,  such  an  argument  could  not  well  be  relied  on. 

It  was,  in  effect,  conceded  that  Jamna  must  claim  as  heir  to 
her  father  Kashiram  ;  but  it  was  contended,  that  claiming  in  that 
capacity  she  had  an  exclusive  right  to  the  whole  of  the  lauds,  as 
against  the  sons  of  his  other  daughter,  Suraj,  who,  though  she  had 
survived  her  father,  had  died  before  the  termination  of  the  life 
estate  of  the  widow. 

In  effect,  it  was  contended  that  the  respective  claims  of  those 
who,  but  for  the  existence  of  his  widow  Rambai,  would  have  in- 
herited on  Kashiram's  death,  must  be  decided  by  reference,  not 
to  the  state  of  things  thst  existed  at  the  death  of  Kashiram,  from 
whom  the  inheritance  descended,  but  by  the  state  of  things  that 
existed  on  the  death  of  the  widow,  the  inheritrix  of  the  inter- 
mediate estate  for  life. 

In  support  of  this,  many  authorities  were  cited,  the  effect  of 
which  was  stated  to  be  as  follows — viz.,  that  the  established  order 
of  succession  in  Hindoo  law  to  the  immoveable  property  of  a 
man  dying  separated,  without  direct  descendants  in  the  male  line, 
is  this  : — 1.  Widow  ;  2.  Daughters  ;  3.  Daughters'  sons,  Miiac. 
ch.  ii.  8.  ii.  §  1,  6 ;  Daya  Bhaga,  ch.  xi.  s.  ii.  §  1,  25,  29  ; 
Vyavara  Mayukha,  ch.  iv.  s.  viii.  §  13.  There  can  be  no  doubt 
that  the  authorities  cited,  and  which  in  effect,  with  the  exception 
of  the  Mayukha,  are  the  same  as  those  relied  on  by  Sir  ThoTnas 
Strange,  1  H.  L,  130,  do  establish  the  above  proposition,  which  is 
often  stated  in  this  form  :  On  failure  of  male  issue,  the  widow 
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iDherits ;  on  failure  of  the  widow,  the  daughters ;  on  failure  of 
daughters,  the  daughters*  sons. 

But  though  this  proposition  must  be  considered  as  well  estab- 
lished, it  does  not  touch  the  real  question  involved  in  this  case, 
which  is  in  effect  this,  Whether  the  doctrine  of  representation, 
which  in  Hindoo  law  undoubtedly  prevails  in  the  case  of  sons,* 
prevails  likewise  in  the  case  of  sons  of  daughters  1 

This  question  as  regards  the  claim  of  the  sons  of  a  daughter 
who  has  died  in  the  lifetime  of  their  grandfather's  widow,  against 
another  daughter  of  the  grandfather,  who  has  survived  the  widow, 
(which  is  the  present  case,)  may  be  put  thus — Do  or  do  not  the 
daughters  of  a  separated  Hindoo  who  has  died,  leaving  no  male 
descendants  in  the  direct  male  line,  take  on  their  father's  death  a 
vested  estate  in  remainder  as  co-heiresses  subject  as  to  its  coming 
into  possession,  to  the  particular  life  estate  of  the  widow  t 

The  point  is  by  no  means  a  clear  one.  It  would  appear  to  turn 
mainly  on  the  determination  of  the  two  following  points  : — 

1.  The  nature  of  the  widow's  estata  2.  As  to  how  far  the  sons 
of  daughters  can  be  regarded  as  bearing  a  similar  relation  in  re- 
spect of  funeral  obsequies  to  the  grandfather  as  that  borne  by  the 
sons  of  sons. 

1.  As  to  the  first  point — viz.,  the  nature  of  the  estate  which 
the  widow  of  a  separated  Hindoo  takes  on  his  death  in  his  im- 
moveable property  was  in  effect  settled  by  an  elaborate  decision  of 
the  point,  pronounced  by  C-J,  Sauue  in  the  late  Supreme  Court, 
after  an  exhaustive  reference  to  all  accessible  printed  authorities, 
and  the  consultation  of  many  learned  Hindoo  Shastris,  a  decision 
well  known  on  the  other  side  of  the  Court  as  DevhuvaHniis  case, 
and  which  has  since  been  confirmed  in  the  Privy  Council  in  a 
case  decided  there  in  the  early  part  of  the  present  year,  {Vinayak 
Anandrao  v.  Lakshimihai,  1  Bojnb,  H,  G,  E.  F.  C.  117.)  That  decision 
was,  that  on  this  side  of  India  the  widow  of  a  separated  Hindoo 
takes  only  a  life  estate  in  the  separate  immoveable  property  of  her 
deceased  husband.  The  notion  that,  according  to  the  Mitacshara^ 
such  property  forms  part  of  the  widow's  SirtdkanOy  and  as  such 
goes  on  her  death  to  her  heirs,  not  her  hutband\  was  founded 
on  a  passage  of  Sir  Thomas  Strangty  cL  x.  on  widowhood, 
\  H,  L,  248,  which  was  itself  based  on  a  mistaken  reference  to 
the  Mitacshara, 

The  Mitacshara,  ch.  ii.  s.  xL  §  2,  undoubtedly  classes  property 
acquired  by  inheritance  under  the  widow's  Stridhana,  but  (as 
pointed  out  in  DevhuvarhaHs  case)  §  4  of  the  same  chapter  and 
section  conclusively  shows  that  the  words  "  property  acquired  by 
inheritance,"  as  used  in  clause  2,  relates  only  to  what  has  ''  been 

*  '*  The  doctrine  of  represeotation  obtaining  in  it,  if  the  son  have  died  in 
the  lifetime  of  the  father,  leaving  a  son,  and  that  son  also  die,  leaving  one, 
and  then  the  great-grandfather  die,  the  great-grandson  succeeds  as  his  grand- 
father would  have  done  had  he  siurived/'  1  Stra,  H,  L,  124. 
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received"  by  the  widow  from  her  brother,  her  mother,  or  her 
father,  i.e,f  from  her  own  family.* 

The  widow,  therefore,  in  Western  India,  has  only  a  particular 
estate  for  life  in  the  immoveable  separate  property  of  her  deceased 
husband. 

It  follows  from  this,  that  when  a  separate  Hindoo  dies,  leaving 
landed  property,  and  no  sons  or  son's  sons,  his  widow  on  his  death 
takes  for  her  life ;  and  the  daughters,  on  his  death,  subject  to  the 
widow's  life  estate,  take  an  estate  in  remainder,  vested  immedi- 
ately in  interest,  but  not  coming  into  the  possession  of  themselves 
or  their  sons,  as  the  case  may  be,  until  after  the  death  of  the 
widow. 

There  is  a  passage  in  Sir  Thomas  Strange  (founded  on  a  case 
cited  in  his  2d  vol.,  appendix  to  ch.  x.  page  404,  in  which  Mr 
Colebroohey  Mr  Sutherland,  and  Mr  JSUiSf  all  express  an  opinion, 
which  although  somewhat  less  positive  than  that  of  the  learned 
author,  substantially  agrees  with  his)  which  entirely  supports  the 
proposition,  as  above  laid  down.  It  runs  thus  : — Of  that  which 
devolves  upon  her,  (the  widow,)  from  him,  (the  husband,)  he 
dying,  leaving  no  son  of  any  description,  the  landed^  part,  or  what- 
ever comes  under  that  description,  descends  on  her  death  to  his 
heirs,  not  to  hers,  "The  principle  being,*  adds  Sir  Thomas 
Strange^  "  that  it  vests  in  those  toho  would  have  taken  it  upon  his 
death  had  she  at  the  time  not  existed" 

Now,  in  this  case,  had  Eambai  not  existed  at  the  time  of 
Kashiram*s  death,  his  self-acquired  landed  estate,  ie.,  the  property 
in  question  in  those  cases  (others  depending  on  the  decision)  would 
have  vested  in  right  to  his  two  then  surviving  daughters,  Jamna 
and  Suraj,  as  co-heiresses. 

That  being  so,  although  Suraj  has  died  during  the  continuance 

♦  The  word  "  inheritance*'  here  does  not  apply.  A  woman  can  only  "receive" 
property  from  her  brother,  but  can  in  no  case  inherit  from  him ;  she  may 
inherit  from  her  mother  and  father,  but  the  manner  in  which  this  word 
"received"  in  §  4  ia  used  would  appear  to  have  reference  to  gifts  bestowed 
upon  her  during  the  lifetime  of  her  parents.  The  word  "inheritance"  is 
unrestricted  in  §  2,  and  from  the  note  on  this  par.  we  find  that  the  commen- 
tator, Balam  BhcUta.  defends  the  author  against  the  writers  of  the  Eastern 
School,  (viz.  Jim  Vahanay  ch.  iv.  s.  i.)  who  do  not  class  wealth  devolving  on  a 
woman  by  inheritance  with  woman's  property.  A  daughter  is  clearly  in  the 
line  of  heirs,  and  as  such  succeeds  by  inheritance,  which  she  is  capable  of 
transmitting  to  her  own  heirs.  A  wife  is  likewise  heir  to  her  husband,  but  it 
is  supposed  that  she  does  not  take  other  than  a  life  interest;  but  the  daughter 
evidently  succeeds  on  a  di£ferent  footing.  We  have  been  able  to  discover  no 
passage  m  Hindoo  law  which  limits  her  title  to  her  father's  property,  to  a  life 
interest,  nor  are  we  satisfied  that  the  rule  which  limits  the  estate  of  the  widow 
is  aJtogether  free  from  objection ;  paragraphs  8-7  are  the  authorities  on  which 
the  author  of  the  MUac.  relies  in  support  of  ike  doctrine  enunciated  in  §  2. 
The  SmrUi  Chandrika  apparently  supports  the  Mitae.  in  this  respect,  for  at 
§  3,  8.  L  ch.  ix.,  the  author,  quoting  from  Yajnavalchyat  classes  among  the 
modes  of  separate  acquisition  not  enumerated  by  Menu,  under  "any  other  sepa- 
rate acquisition/*  woman's  property,  devolving  on  her  by  inheritance. 
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of  the  widoVs  particular  estate,  Kashiram's  landed  property  on 
the  widow's  death  would  vest  in  Jamoa,  and  the  other  half  in  the 
eons  of  Suraj,  unless  there  be  any  rule  of  Hindoo  law  which  pre- 
vents the  doctrine  of  representation  from  taking  effect  in  the  case 
of  sons  of  daughters  as  well  as  in  the  case  of  sons  of  sons. 

This  btings  us  to  the  second  point,  viz.: — Is  there  any  such 
rule,  or  are  sons  of  daughters  considered  in  Hindoo  law  to  stand, 
though  perhaps  in  an  infeiior,  yet  somewhat  in  analogous  spiritual 
relation  to  their  deceased  grandfather  as  the  sons  of  sons. 

The  universally  admitted  fact  that  they  are  in  Hindoo  law 
reckoned  among  the  heirs  of  their  deceased  grandfather  goes  far 
towards  supplying  an  answer  to  this  question,  for,  as  Sir  W,  J<me$ 
long  ago  pointed  out,  the  whole  Hindoo  law  of  inheritance  is  based 
on  the  principle  of  spiritual  services,  to  be  I'endered  by  the  heir  to 
the  deceased  by  means  of,  a  due  discharge  of,  his  funeral  rights^ 
1  Stra,  H,  L.  128.      Vide  anU,  p.  231. 

The  doctrine,  however,  that  sons  of  daughters  are  regarded  in 
Hindoo  law  as  standing  in  an  analogous  spiritual  relation  to  the 
deceased  with  the  sons  of  the  sons,  does  not  rest  on  inference  alone, 
but  is  supported  by  abundant  authority. 

Sir  Tlwmoi  StrangCy  (1  H.  L,  138,)  after  distinguishing  between 
the  case  of  an  "appointed  daughter"  under  the  old  law,  (who  by 
a  legal  faction  was  supposed  afler  appointment  to  stand  in  tlM 
place  of  a  son,)  and  the  case  of  a  daughter  not  appointed,  proceeds 
as  follows : — **  The  daughter  not  appointed  but  sweceeding  derives 
her  title  from  the  law,  having  regard  to  the  general  principle  of 
conferring  at  his  obsequies  benefits  on  the  deceased." 

We  have  referred  to  the  authorities  cited  by  Sir  Thomas  Strange 
in  a  foot-note  to  this  passage,  and  find  that  they  fully  bear  out 
his  position.  The  principle  on  which  a  daughter  inherits  is  thus 
stated  by  Menu,  ch.  ix.  §  130.  **The  son  of  a  man  is  even  as 
himself,  and  the  daughter  is  equal  to  the  son.  How,  then,  can  any 
other  inherit  his  property,  notwithstanding  the  survival  of  her 
who  is  as  it  were  himself?"  So  Vrihaspati,  cited  in  Mitacshara, 
ch.  ii.  &  ii.  §  2  : — "  As  a  son  so  does  the  daughter  of  a  man  pro- 
ceed from  his  several  limbs.  How^  then,  should  any  other  person 
take  her  father's  wealth)" 

The  principle  on  which  the  son  of  a  daughter  inherits — the 
point  that  more  immediately  interests  us  here,  is  thus  stated  by 
Menu — "By  that  male  child  whom  a  daughter,  whether 
formally  appointed,  or  not,  shall  produce  from  a  husband  of  an 
equal  class,  the  maternal  grandfather  becomes  the  grandsire  of  a 
son's  son,  Let  that  son  give  the  funeral  oblation,  and  possess  the 
inheritance,"  (ch.  ix.  §  136.)  To  the  same  effect  is  Vishnu—"  l£ 
a  man  leave  neither  sons,  nor  son's  son,  [nor  wife,  nor  female 
issue,]*  the  daughter's  son  shall  take  nis  wealth.  For  in 
regard    to    the   obsequies  of  ancestors,  daughter's    sons  are   con- 

*  BalamBhatta. 
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9idered  <u  tan's  sont"  Mitac,  ch.  ii.  s.  ii.  §  6 ;  and  see  Stoke* t  H.  L, 
£ooks,  p.  441,  note.  It  tbus  appears  that,  as  in  Hindoo  law, 
daughter's  sons  are  considered  as  son's  sons  in  respect  of  their 
spiritaal  relation  to  their  deceased  ancestor;  so  they  must  be 
regarded  as  equally  entitled,  with  son's  sons,  to  avail  themselves 
of  the  right  of  representation,  which,  in  Hindoo  law,  like  the 
very  right  of  inheritance  itself  is  ultimately  founded  on  the 
principle  of  service  to  be  perfoimed  to  the  ancestor  in  relation  to 
his  funeral  obsequies  with  a  view  to  his  spiritual  welfare. 

On  the  whole  then,  our  conclusion  is,  that  on  the  death  of 
Kashiram,  his  landed  property  vested  in  possession  in  his  widow, 
Rambai,  for  her  life ;  vested  in  remainder,  that  is,  (subsequent  to 
the  widow's  life  estate,)  in  his  two  then  surviving  daughters,  Jamna 
and  Suraj.  Suraj  having  died  before  the  termination  of  the 
widow's  life  estate,  her  vested  right  passed  on  her  death,  by 
inheritance,  to  her  sons,  who,  upon  Kambai's  death,  became  en- 
titled, as  representing  their  mother,  to  enter  into  the  enjoyment  of 
one  half  of  the  whole  Iknded  property  of  Kashiram,  leaving  the 
other  half  to  be  enjoyed  by  their  mother's  half  sister,  Jamna. 

With  all  due  deference  to  the  opinion  of  the  learned  judge  re- 
specting the  right  of  representation  held  to  exist  in  the  daughter's 
sons,  we  think  a  fallacy  runs  through  his  argument.  In  the  first 
place,  as  respects  Hindoo  inheritance,  the  application  of  the 
technical  term  remainder,  is  inappropriate.  Remainders  are  the 
creatures  of  grant.  Inheritance  springs  from  the  law.  On  the 
death  of  the  husband,  the  widow,  it  is  true,  according  to  the  con- 
struction which  the  Hindoo  law  on  this  point  has  received,  suc- 
ceeded, and  took  a  life  estate.  On  her  death  it  would  be  neces- 
sary to  ascertain,  who  among  the  surviving  kindred  of  the  husband 
was  entitled  to  succeed ;  and  for  this  purpose  the  table  of  succes- 
sion would  have  to  be  referred  to,  and  the  survivor,  next  in  degree, 
would  be  the  person  entitled,  and  he  or  she  would  succeed  in  the 
order  of  degree.  No  provision  is  made  in  Hindoo  law  for  re- 
presentation where  property  descends  in  such  case ;  for  instance, 
brothers  may  succeed ;  but  if,  of  two  brothers,  one  survives,  and  the 
other  dies  leaving  a  son,  the  law  does  not  say  that  the  brother  and 
nephew  shall  succeed  together.  The  succession  of  the  nephew  is 
postponed  to  that  of  his  uncle.  The  right  of  representation  exist- 
ing, is  based  amongst  son's  sons  when  a  father  is  living  in  union 
with  his  sons,  on  a  different  ground  from  that  on  which  the  learned 
judgesupposes  the  right  of  representation  in  a  daughter's  son  is  based. 
Sons  living  with  their  father  do  not  succeed  to  their  father's  estate  ; 
they  have  an  equal  interest  with  the  father ;  and  on  the  father^s 
death  his  share  falls  into  the  common  stock,  and  when  division  oc- 
curs, the  property  is  apportioned  among  those  entitled  to  share. 
Grandsons,  therefore,  as  representing  their  fathers,  and  having  by 
birth  an  equal  interest  with  them  in  their  portions,  are  entitled  to 
succeed  to  that  part  of  the  property  to  which  their  fathers  would 
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have  been  entitled,  had  they  been  living.  It  is  on  the  principle 
of  interest  in  the  family  property,  that  the  right  of  representation 
in  son's  sons  depends.  Now,  a  daughter's  son  has  not  a  joint,  or 
common  interest  with  her  in  her  property.  She  receives  the 
property,  not  as  heir  to  her  mother,  but  as  heir  to  her  father, 
standing  first  in  degree  of  the  kindred  entitled  to  succession. 
She  receives  the  property,  therefore,  in  right  of  inheritance,  and 
takes  it,  according  to  the  MUac.y  as  her  Stridhana,  daughter's  sons 
being  postponed  to  daughters  in  the  table  of  succession.  K  of 
two  daughters  one  dies,  leaving  a  son,  and  the  other  survives,  the 
succession  of  the  son  must  be  postponed  to  that  of  his  aunt.  The 
principle  upon  which  the  right  of  representation  exists  in  respect 
to  son's  sons,  does  not  apply  to  daughter's  sons  who  have  not  the 
same  interest  in  the  Stridhana  of  their  mothers  as  son's  sons  have 
in  the  ancestml  property  of  the  family.  Mr  Strange,  M.  H,  L. 
§  316,  says,  with  respect  to  the  descent  in  the  female  line, 
of  property  vesting  in  a  female,  "And  should  it  devolve  on  a 
female  relative,  for  instance  on  a  daughter,  it  would  go  on  from 
her  according  to  the  rule  of  descent  in  the  female  line." 

MiTHiLA  SCHOOL. — But  the  right  of  daughter's  sons  is  not 
recognised  by  the  Mithila  school.  The  Vivada  Chandra,  the 
Vivada  RatndkarcLi  and  Vivada  Chijitamani  authorities  current 
there,  do  not  enumerate  daughter's  sons  amongst  the  series  of  heirs. 

Order  of  succession. — If  there  be  sons  of  more  than  one 
daughter,  they  take  per  capita,  and  not  as  the  son's  sons  do,  per 
stirpes.  Sir  Thomas  Strange  states  that,  where  such  sons  are 
numerous,  when  they  do  take,  they  take  per  stirpes  and  not  per 
capita,  citing  3  Dig,  501  ;  1  Stra.  H.  L.  139.  But  this  authority 
supports  a  contrary  view.  Jagannaiha  there  lays  down  the  follow- 
ing rule  : — "  Again,  if  daughter's  sons  be  numerous,  a  distinction 
must  be  made.  In  that  case,  if  there  be  two  sons  of  one  daughter, 
and  three  of  another,  five  equal  shares  must  be  allotted ;  they 
should  not  first  divide  the  estate  in  two  parts  and  afterwards 
allot  one  share  to  each  son." 

This  principle  was  maintained  also  in  the  case  of  Ramdhaun  Sein 
V.  Kishenkant  Sein,  3  Sudr.  B.  A,  R.  100,  1821,  where  it  was  de- 
termined that  grandsons  by  different  mothers  claiming  their  mater- 
nal grandfather's  property  take  per  capita  and  not  per  stirpes^  I 
Macn.  Prins.  H.  L,  24. 

Daughters'  grandsons. — Daughter's  grandsons  are  not  in  the 
line  of  heirs,  Stra,  Man,  $  334. 

Daughters'  daughters. — Macnaghten,  Cons,  H.  L,  6,  says,  In 
the  line  of  the  daughters*  male  issue  the  descent  stops  with  their 
sons.  It  does  not  extend  to  the  female  issue,  M,  D,  21  of  62,  Stra. 
Man.  §  332. 

On  failure  of  daughters'  sons,  among  Soodras,  illegitimate  sons 
succeed,  that  is,  to  full  shares.  Half  shares  they  are  always 
entitled  to,  see  anU,  p.  234;  1  Stra,  132  ;  Stra,  Man.  §  335,  t.e.,  if 
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there  are  legitimate  sou's  daughters,  or  sons  of  daughters,  the 
illegitimate  sons  of  Soodras  get  half  shares. 

The  question  was  raised,  but  not  decided,  whether  the  interest 
of  a  daughter  in  the  estate  of  her  deceased  father  is  of  the  same 
nature  as  that  of  a  widow,  6  Moor^s  In.  Ap.  433. 

Succession  in  descending  line  stops  with  daughter's  son. — 
The  succession  in  the  descending  line  from  the  daughters 'does 
not  proceed  beyond  her  son,  the  funeral  cake  stopping  with  him. 
It  is  the  daughter's  son  who  is  the  giver  of  funeral  oblation,  not 
his  son,  nor  the  daughter's  daughter,  for  the  funeral  oblation 
ceases  with  him,  Jim,  Vahana,  ch.  xi.  s.  ii.  §  2,  which.  Sir 
Thomas  Strange  says,  is  an  answer  to  the  claims  of  the  son's  son, 
grounded  on  the  property  having  belonged  to  his  father,  1  Stra. 
H,  L.  139. 

Daughter's  daughter. — According  to  the  commentary  of 
Balam  Bhatta,  the  daughter's  daughter  inherits  in  default  of 
daughter's  sons.  He  grounds  this  opinion,  for  which,  however, 
there  is  no  authority  in  Vignanavara's  text,  upon  the  analogy 
which  this  author  has  admitted  in  another  case  between  the 
succession  to  a  woman's  separate  property,  and  the  inheritance  of 
the  paternal  estate,  note  to  Mitac,  ch.  ii.  s.  iL  §  6.  It  has  been 
held,  that  where  two  of  four  daughters  died  during  the  lifetime 
of  their  mother,  and  one  of  them  left  a  daughter,  who  sued  her 
aunt  for  a  fourth  of  the  property  in  right  of  her  mother,  there  was 
no  legal  foundation  for  the  claim,  2  S,  D.  A,  R.  290,  Bengal,  1819. 
Moreover,  when  there  are  daughter's  sons,  their  right  of  succes- 
sion is  postponed,  for  it  is  a  right  deduction  that  the  succession  of 
the  daughter's  son  is  next  after  the  daughter,  Jim  Vahana,  ch.  xi. 
8.  ii.  §  25 ;  1  Stra,  H,  L.  139,  so  that  he  comes  in  after  the  other 
daughters  of  the  deceased. 

Where  one  op  several  daughters  who  succeeded  as  maiden 
dies,  leaving  sons  and  sisters. — If  one  of  several  daughters  who 
had  as  maidens  succeeded  to  their  father's  property  die,  leaving 
sons  and  sbters,  and  sister's  sons,  then,  according  to  the  law  of  Ben- 
gal, the  sons  alone  take  the  share  to  which  their  mother  was  entitled, 
to  the  exclusion  of  the  sisters  and  the  sister's  sons,  1  Macn,  Frin, 
H.  Z.  24. 

In  conformity  with  this  doctrine  it  was  held,  that  property 
inherited  by  a  daughter  goes  at  her  death  to  her  son  or  grandson, 
to  the  exclusion  of  her  sister,  and  her  sister's  son,  2  S,  D,  A,  26, 
19th  AprU  1820,  1  Macn.  tb.  n. 

Where  one  of  several  daughters  who  had  as  married 

WOMEN  SUCCEEDED,  DIES,  LEAVING  SONS,  SISTERS,  AND  SISTER's  SONS. 

— If  one  of  several  daughters,  who  had  as  married  women  succeeded 
their  father,  dies,  leaving  sons,  sisters,  or  sister's  sons,  according 
to  the  same  law  the  sisters  exclude  the  sons ;  and  if  there  be  no 
sister  the  property  will  be  equally  shared  by  her  sons  and  her 
sister's  sons.  This  distinction  seems  to  prevail  in  Bengal  only, 
Macn.  Frins.  of  H.  L.  24. 
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A.   B.   AND   C.     SUOCEED — C.    DIBS    BBFORB    A. — B.    SUBVITBa. 

— If  there  be  three  sisters,  A.  B.  and  C,  who  succeed  jointly  to 
their  father's  estate.  Supposing  B.  to  have  one  son,  and  C.  to  have 
three  sods,  and  supposing  C.  to  have  died  before  A.,  and  K  to  have 
survived  her.  It  is  agreed  that,  upon  the  death  of  A.  her  estate 
will  go  to  B.,  but  whether,  on  the  death  of  B.,  it  shall  go  to  her  only 
son,  or  be  divided  between  him  and  the  three  sons  of  C.  is  a  vexata 
qtuJBstiOf  Macn,  Cons,  H.  L.  10.  In  reply,  Macn.  Prins.  H,  L,  24, 
says,  I  apprehend  that  if  the  property  devolved  on  the  daughters 
at  the  time  they  were  maidens,  then  on  C.*s  death  her  property 
would  go  to  her  three  sons,  and  not  to  her  sisters.  But  if  they 
were  married  at  the  time  it  would  go  to  her  sisters,  and  on  the 
death  of  A.  to  B.,  and  on  the  death  of  B.  her  sons  and  the  sons  of 
C.  would  take  per  capita^  and  this  upon  the  general  principle  that 
property  which  had  devolved  upon  a  daughter  is  taken  at  her 
death  by  the  heirs  of  her  father,  and  not  by  the  heirs  of  the 
daughter,  and  the  father's  heirs  in  this  case  ai*e  his  daughter's  sons, 
who  are  entitled  to  equal  shares,  Jim  Vahana,  ch.  xL  s.  i.  §  65. 
.  On  failubb  of  daughter's  issue  estatb  reyebts  to  father^s 
HEIRS. — This  is  a  moot  point,  whether  on  failure  of  issue  the  in- 
heritance so  descending  on  the  daughter  goes,  like  her  Stridhana^ 
to  her  husband  surviving  her,  or  to  those  who  would  have  suo- 
ceeded,  had  it  never  vested  in  such  daughter. 

Jim,  Vahana,  ch.  zL  s.  ii.  §  30,  says.  If  a  maiden  daughter,  in 
whom  the  succession  has  vested,  and  who  has  been  afterwards 
married,  die,  without  bearing  issue,  the  estate  which  was  hers  be- 
comes the  property  of  those  persons,  a  married  daughter,  or  others 
who  would  regularly  succeed  if  there  were  no  [unmarried  daughter] 
in  whom  the  inheritance  vested,  and  in  like  manner  succeed  on 
her  demise  after  it  has  so  vested  in  her,  (see  1  Mori,  Dig,  319.) 
It  does  not  become  the  property  of  her  husband,  or  other  heirs» 
for  that  [text  which  is  declaratory  of  the  right  of  husband  and  the 
rest]  is  relative  to  a  woman's  peculiar  property,  (Stridhana.)  Since 
it  has  been  shown,  ch.  zL  s.  i.  §  56,  that  on  the  decease  of  the 
widow,  in  whom  the  succession  had  vested,  the  legal  heirs  of  the 
former  owner,  who  would  regularly  inherit  his  property,  if  there 
were  no  widow,  in  whom  the  succession  vested — namely,  the 
daughters,  and  the  rest,  succeed  to  the  wealth — therefore  the  same 
rule  concerning  the  succession  of  the  former  possessor's  next  heirs 
is  inferred,  h  fortiori^  in  the  case  of  the  daughter  and  grandson, 
whose  pretensions  are  inferior  to  the  wife's,  see  Daya  Krama  San- 
graha,  ch.  i.  s.  ii.  §  3 ;  so  that  if  the  daughter  die  without  issue 
her  fjBither^s  next  heirs  succeed.     See  Stridhana^  176. 
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Section  IY. 

PARENTS. 

Properiyasce^ids — Father — Mother — Mothers  cannot  alienate —  Where 
father  had  other  wives — Stepmother — brothers — Sisters  not  inclvded 
— Order  of  succession —  Where  mother  succeeds  father — Title  rests  <m 
funeral  benefits — Re-united  brothers — Brother's  sons  or  nephews — 
Sinless  widow  of  undivided  brother  cannot  separate — Daughter  of 
former  wife  cannot  take  father's  share  —  Brother's  grandsons, 
nephews^  sons,  or  grand-nepliews — Brother'' s  daughters — Daughters- 
-in-law —  United  family — Daughters  son — Sister — Bengal-^-Bomr 
bay — Sister's  sons — Nieces  or  sister's  dauglUers — Succession  after 
sister^s  son — In  Bengal — Remote  kindred-Spiritual  preceptor — 
Benares  —  Mithila  —  Bombay  — Pupil — Southern  India — Holy 
mendicants — Dancing  girl — Prostitution — Its  gains  recognised — 
Lands  endowed  for  religious  purposes — What  law  governs  parties 
who  migrate  from  one  district  to  another  where  a  different  school 
of  law  prevails — Caranese  law — Aliya  Santana — Division  of 
family  property — Malabar  law — Castes  follounng  the  Marooma- 
kcUayam  rule —  United  females — Succession  asKamaven — No  right 
to  partition — The  principle  of  jxirtition — Alienation — Property 
assigned  by  Naya  females — Judgmervt  against  Kamaven — Charges 
of  property — Self-acquired  property — Widowhood — Management 
of  females — Maintenance — Account  from  Kamaven — Succession  to 
management — Anandraven's  right  to  maiTitenance, 

Property  ascends. — In  default  of  issue  in  the  descending  line, 
the  inheritance  ascends,  the  property  passing  to  the  parents.  But 
a  difference  of  opinion  has  prevailed  in  the  various  schools  as  to 
which  parent  should  take  the  precedence.  Some  give  the  prefer- 
ence to  the  father,  some  to  the  mother,  and  some  to  both  jointly. 
The  father  inherits  according  to  the  Bengal  school 

Mother — father. — But  the  mother  succeeds  to  the  exclusion 
of  the  father,  according  to  the  other  schools.  Jim^  VaJiana,  eh. 
xi.  &  iii.  §  4,  (and  other  authorities  in  Bengal)  says  that  in  the  term 
patirau,  "both  parents  *'  (contained  in  the  text  of  Yajnavalchya)  "the 
priority  of  the  father  is  indicated,  for  the  father  is  first  suggested  by 
the  radical  term  pih^iy  and  afterwards  the  mother  is  inferred  from 
the  dual  number,  by  assuming  that  one  term  of  two  which  com- 
posed the  phrase,  is  retained."  But  both  the  Benares  and  Mithila 
schools  prefer  the  mother  to  the  father.  The  Mitacshara^  ch.  iL 
8.  iil,  §  2,  founds  its  preference  of  the  mother  on  the  use  of  the 
terra  matapitaraUy  (mother  or  father,)  rather  than  that  of  pitarat^ 
(parents,)  and  arguing  thence,  according  to  Hindoo  logic,  that  the 
omission  of  the  one,  and  the  retention  of  the  other,  show  the  inten- 
tion to  be  to  give  the  mother  the  preference.     In  the  Mitacshara^ 
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ch.  ii.  8.  iii.  §  5,  reliance  is  placed  on  the  propinquity  of  the  mother  to 
the  son,  it  is  there  said,  *'  Therefore,  since  the  mother  is  the  nearest 
of  the  two  parents,  it  b  most  fit  that  she  should  take  the  estate.*' 

But  on  failure  of  her  the  father  is  successor  to  the  property, 
according  to  the  same  school,  ib. 

The  commentator,  Balam  Bhattay  is  of  opinion  that  the  father 
should  inherit  first,  and  afterwards  the  mother,  upon  the  analogy 
of  more  distant  kmdred,  where  the  paternal  line  has  invariably 
the  preference,  before  the  maternal  kindred,  and  upon  the  authority 
of  several  express  passages  of  law,  t6.  n.  5. 

Nanda  Pandita,  author  of  commentaries  on  the  Mitacshara^ 
and  on  the  institutes  of  YiahnUy  had  before  maintained  the  same 
opinion.  But  the  elder  commentator  of  the  Mitacshara,  Vtsva- 
vara,  has  in  this  instance  followed  the  text  of  his  author  in  his 
own  treatise,  entitled  Madana  FarijaJta^  and  has  supported  Vignoir 
nesvarcCs  argument  both  there  and  in  his  commentary,  named 
Svhodhini. 

Srikara  maintains  that  the  father  and  mother  inherit  together, 
and  the  great  majority  of  writers  of  eminence  (as  Apararka  and 
Kalamakara,  and  the  authors  of  the  Smriti  Ckandrika,  ModUma- 
ratna,  Vyavahara  Mayukhay  &c.)  give  the  father  the  preference. 
Jimuta  Vahana,  Raghunandana  have  adopted  this  doctrine.  But 
Vachespati  Misra^  on  the  contrary,  concurs  with  the  Mitacshara 
in  placing  the  mother  before  the  father,  being  guided  by  an  erro- 
neous reading  of  the  text  of  Vishnu^  s.  i.  §  6,  as  is  remarked  in  the 
Veramitrodaya,  The  author  of  the  latter  work  proposes  to  recon- 
cile these  contradictions  by  a  personal  distinction.  If  the  mother 
be  individually  more  venerable*  than  the  father,  she  inherits ;  if 
she  be  less  so  the  father  takes  the  inheritance.  But  this  is  very 
fanciful. 

Others  again  exclude  the  father  altogether,  and  on  failure  of  the 
mother  pass  the  inheritance  to  the  paternal  grandmother,  as  the 
surer  means  of  preserving  the  property  in  the  same  tribe,  upon  the 
ground  that  the  father  succeeding,  the  estate  becomes  a  paternal 
one,  and  as  such  may  devolve,  as  well  on  sons,  belonging  to  a  mixed 
class,  as  on  issue  by  a  wife  of  his  own,  whereas  if  taken  by  the 
grandmother  it  descends  as  a  maternal  one  to  persons  of  the 
same  class,  only,  viz.,  to  her  daughters  and  their  representatives, 
Dharesvara,  Mitac,  ch.  ii.  s.  iv.  §  2 ;  1  Stra,  U,  L.  142.  But  the 
force  of  this  argument  ceased  ever  since  mariiages  with  women 
of  inferior  classes  became  illegal,  1  Stra,  H,  L,  142. 

Assuming  the  father  to  take  first,  in  default  of  him  the  mother 
takea  Her  interest,  however,  is  not  absolute,  and  is  of  a  nature 
similar  to  that  of  a  widow,  1  Stra,  II,  LAii;  1  Macn,  P,  H,  L,  25. 
But  this  rule  seems  to  be  more  than  doubtful,  ante^  p.  128.  n.  1. 

In  a  case  of  property  which  had  devolved  upon  a  mother  by  the 

*  Ab  to  the  preeminence  of  the  mother,  see  the  Vivada  Changamava, 
Menu,  Vyoua,  the  Puranas, 
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decease  of  her  boh,  the  law  officers  ot  the  S.  D,  A.  held,  that  the 
rules  concerning  property  devolving  on  a  widow  equally  affect 
property  devolving  on  a  mother.  On  her  death  the  property 
devolves  on  the  heirs  of  her  itons,  and  not  on  her  heirs,  Macn.  Frina. 
of  H.  L.  25.  But  vide,  p.  224,  with  reference  to  the  Madras 
school. 

When  we  come  to  consider  the  extremely  fanciful  grounds  upon 
which  the  prior  right  of  the  mother  to  succeed  is  placed,  we  cannot 
help  thinking  that  there  can  be  no  solidity  in  an  argument  raised 
upon  so  weak  a  foundation.  Laying  aside  the  ingenious  argument 
founded  upon  the  use  of  the  terms  patrau,  pUarau,  matapUaraUy 
what  can  be  more  trifling  than  resting  her  prior  title  on  the  pains 
and  merits  of  child-bearing,  on  her  greater  propinquity  to  her 
issue,  on  her  being  more  venerable  than  the  huslmnd,  and  again, 
resting  the  priority  of  the  father  on  the  ground  that  *'  the  seed  is 
preferable  to  the  soil."  All  these  subtle  and  nice  distinctions  must 
give  way  to  common  sense.  Vishnu  says,  If  there  be  none,  (daughter's 
son,),  it  belongs  to  the  father ;  if  he  be  dead  it  appertains  to  the 
mother.  Menu  says,  ch.  ix.  s.  27,  Of  a  son  dying  childless  and 
leaving  no  widow,  his  father  and  mother  shall  take  his  estate ; 
and  the  mother  also  being  dead,  the  paternal  grand/a^Aer  and 
gctLTidimother  shall  take  the  inheritance  on  failure  of  brothers  and 
nephew&  Now,  that  he  intended  the  father  to  take  first,  and  the 
mother  to  succeed  him  is  clear,  for  he  must  assume  the  father  to 
be  dead  when  he  says  the  mother  also  being  dead,  otherwise  it 
would  be  absurd  to  give  the  property  over  on  the  death  of 
the  mother,  if  the  father  were  still  alive,  and  in  possession.  More- 
over, the  same  order  is  obserxed  in  passing  the  property  from  the 
mother  on  her  death  to  the  gi*andfather  and  grandmother. 

Although  Jagannathay  3  Dig,  503,  admits  the  point  to  be  uncer- 
tain, yet  it  is  evident  that  the  bias  of  his  judgment  was  in  favour 
of  the  father,  upon  the  ground  of  his  comparative  efficacy  in  per- 
forming obsequies  to  the  deceased,  arguing  by  analogy  to  the 
ground  of  preference  to  the  son  of  a  daughter,  who  succeeds  as  well 
to  both  parents,  as  to  the  brother,  1  Stra,  H.  L,  143  ;  Jim,  Fa- 
hanay  oh.  xi.  s.  iii.  §  3. 

Of  a  son  dying  childless  and  leaving  no  widow.  Menu,  accord- 
ing to  the  gloss  of  Coollooca  BhattOy  says  that  the  father  and  mother 
shall  take  the  estate.  This,  according  to  Hindoo  reasoning,  estab- 
lishes in  the  fether  the  right  of  prior  enjoyment.  Other  versions 
of  the  same  text,  omitting  the  father,  have  been  construed  to 
suppose  the  father  dead,  Mitac.  ch.  iL  s.  iii.  §  2  ;  Jim,  Vahanay 
ch.  xi.  8.  iii.  §  2  ;  3  Dig.  503 ;  Menu,  ix.  §  185;  1  .S'^o.  U.  L, 
143.. 

Amidst  all  these  conflicting  authorities,  Sir  Thomas  Strange 
adds,  Reason  ought  to  decide  between  the  contending  views, 
with  Jagannathay  in  favour  of  the  Mher,  upon  the  principle  that 
"if  two  texts  differ,  reason,  or  that  which  it  best  supports,  must 
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in  practioe  prevail,  when  the  reason  of  the  law  can  be  shown,"  1  H, 
L.  143. 

That  the  father  takes  first  is  the  doctrine  of  the  Bengal  school, 
founded  on  FMnu  and  Menu^  I'esting  the  subsequent  title  of  the 
mother,  on  her  claims  of  having  borne  the  deceased,  and  nursed 
him  in  his  infancy,  1  Stra,  H,  Z.  143. 

In  whatever  onler  the  natural  mother  inherits  she  is,  like  the 
widow  taking  as  such,  restricted  from  alienating  the  estate,  unless 
for  necessary  subsistence,  or  for  pious  purposes  beneficial  to  the 
deceased,  and  for  this  only  to  a  very  limited  extent,  Mi,  Bija  Dibhi^ 
V.  ML  Unpooma  Dibeh,  1  S.  D.  A.  164  Beng.  Rep. ;  1  Macn^  P. 
H,  L,  25.     See  ante,  p.  224. 

Where  the  father  had  other  wives. — Should  the  father  of  the 
person  to  be  traced  from,  have  had  other  wives,  besides  Uie  mother 
of  the  individual,  they  do  not  inherit.  The  property  passes  ex- 
clusively to  the  individual's  mother. 

It  is  said  in  1  Stra.  144,  that  stepmothers  are  excluded,  but  the 
Hindoo  law  authorities  he  has  referred  to,  do  not  support  him. 

Brothers.  — If  the  father  be  dead,  brothers  share  the  estate,* 
according  to  MenUy  Of  him  who  leaves  no  son,  the  father  shall  take 
the  inheritance.  Menu  ix.  §  185.  Afacn.  F,  H,  L,  voL  L  p.  26,  says, 
In  default  of  father  and  mother,  brothers  inherit,  2  Stra,  H.  L,  254. 

Sisters  not  included. — Nanda  Pandita  and  Balam  BhaUa  con- 
sider this  as  intending  brothers  and  sisters,  in  the  same  manner  in 
which  '* parents''  have  been  explained  mother  and  &ther,  and,  con- 
formably with  a  rule  of  grammar,  they  give  the  inheritcmce  to  the 
brother  first,  and  in  his  defitult  to  the  sister.  This  opinion  is 
controverted  by  Kamalakara,  and  .by  the  author  of  Vyamhara 
MayvJcha^  Mitac,  ch.  ii.  s.  iv.  note  6.  Sisters  ai^  not  enumerated 
in  the  order  of  heirs,  1  Maen,  P.  H.  L,  p.  26. 

Order  of  Succession. — Amongst  brothers,  those  that  are  of  the 
whole  blood  take  the  inheritance  in  the  first  instance,  under  the 
text  of  Menu,  ch.  ix.  §  187.  "  To  the  nearest  sapinda  the  inherit- 
ance next  belongs."  Since  those  of  the  half  blood  are  remote,  through 
the  difference  of  the  mothers,  Mitac,  ch.  ii.  s.  iv.  §  5,  and  take  only 
on  failure,  or  in  default  of  the  whole  brothers.  If  there  be  no 
uterine,  (or  whole  brothers,)  those  by  a  different  mother  inherit 
the  estate,  t6.  §  6  ;  Jim.  Vahana,  ch.  xL  s.  v.  §  9,  11  ;  3  Dig,  506 ; 
1  Stra,  H,  L,  144 ;  2  ib,  254. 

Macn.  Prins  H,  L,  vol.  i.  p.  26,  says.  The  order  of  succession 
is,  first,  the  united  brothers  of  the  whole  blood ;  second,  the  di- 
vided brothers  of  the  whole  blood ;  third,  the  united  brothers  of 
the  half-blood;  fourth,  the  divided  brothers  of  the  half-blood.  A 
divided  brother  of  the  whole  blood  takes  in  preference  to  a  divided 
one  of  the  half-blood. 

This  order  of  succession  supposes  that  the  deceased  had  only 
uterine,  or  half-brothers,  and  that  they  were  iJl  united,  or  all 
**  See  sister,  T^i,  296. 
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separated ;  bat  if  a  man  die,  having  a  nterine  brother  separated, 
and  a  half-brother  associated,  or  reunited,  these  two  will  inherit 
the  property  in  equal  shares,  Maen.  Frins.  of  H,  L.  26. 

AjBsuming  the  mother  to  have  succeeded  the  &ther,  on  her 
death  the  property  devolves  on  the  brother,  for,  Vi^u^  who 
declares,  that  '<  if  the  father  be  dead,  it  appertains  to  the  mother," 
proceeds  to  say,  "on  fiiilure  of  her  it  goes  to  the  brothers,"* 
and  here  the  pronoun  refers  to  the  mother.  It  appears  also, 
from  the  passage  of  Yc^'navalchya,  "  both  parents,  brothers  like- 
wise," that  the  brother's  succession  takes  place  in  the  case  of 
the  death  of  both  parents,  Jim,  Vahana,  oh.  zL  &  v.  §  1.  On  the 
death  of  the  mother  the  residue  of  the  estate  devolves  on  the 
brother  as  next  heir,  in  the  order  of  succession ;  and  not  like  a 
woman's  peculiar  property  on  her  son  and  daughter,  for  it  is  the 
case  of  an  estate  devolving  on  a  woman,  Jim,  Vahana,  ch.  xL  sec* 
V.  note  7,  Chudamani, 

Stridhana,  or  women's  peculiar  property,  being  the  mother's, 
descends  on  her  death  to  her  daughters,  ante,  p.  174,  et  seq. 

Sir  Tko8,  Strange,  vol.  L  p.  144,  says.  But  if  the  property  was 
not  stiidhana,  but  was  inherited  by  her  from  her  son,  it  passes  in 
Bengal  to  hii  heirs,  and  not  to  hers,  Jim^  Vahana,  ch.  xi.  s.  iv. 
§  7,  note,  who  on  failure  of  a  son  of  the  owner,  or  on  failure  of 
widow,  or  of  a  daughter,  or  of  parents,  are  his  brother  or  brothers. f 
See  ante,  p.  224. 

Title  bests  on  funeral  benefits. — The  title  of  the  brother, 
as  in  other  instances,  rests  on  the  benefits  he  confers  by  the  ofifer 
of  oblations  in  which  the  deceased  owner  of  the  property  partici- 
pates, and  in  presenting  others  which  the  deceased  was  bound  to 
offer,  and  in  this  respect  occupying  his  place,  Jim,  Vahana,  oh. 
xi.  s.  V.  §  3 ;  1  Stra.  H,  L.  145. 

The  uterine  brother  takes  first,  for  he  presents  oblations  to 
six  ancestors,  which  the  deceased  was  bound  to  offer,  and  three 
oblations  in  which  he  participates,  while  the  half-brother  presents 
none  to  ancestors. 

But  as  he  presents  three,  in  which  the  deceased  participates,  he 
is  therefore  superior  to  the  nephew,  who  accordingly,  though  son 
of  a  uterine  brother,  is  postponed  in  the  succession  to  his  uncle  of 
the  half-blood,  Jim,  Vahana,  ch.  xi.  s.  v.  §  12.  A  preference, 
nevertheless,  that  has  been  censured,  1  Stra^  H,  L.  145. 

It  has  been  suggested  that  the  succession  differs  where  the 
property  has  been  inherited,  and  where  it  has  been  acquired  by 
the  deceased ;  but  this  has  not  been  established,  3  Dig,  506  ; 
1  Stra.  H.  L.  145. 

♦  That  is,  the  brothers  of  him  through  whom  she  succeeded^that  ia,  her 
son.  This  text  must  refer  to  a  divided  familv;  for  if  united,  the  inheritanoe 
must  pass  direct  to  the  brothers,  and  not  to  the  mother. 

t  This  of  coarse  assumes  a  separation,  for  if  a  son  had  united  brothers  the 
property  could  not  have  devolved  upon  the  mother. 
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Re-united  brothers. — When  brothers  separate  and  afterwards 
re-unite,  and  then  again  separate,  should  any  share  have  lapsed  by 
death,  &o.,  during  the  state  of  re- union,  such  share  goes  in  equal 
parts  to  the  re-united  brothers  of  the  whole  blood,  and  the  sisters 
of  the  whole  blood.  Failing  brothers  of  the  whole  blood,  it  goes 
to  i*e-united  brothers  of  the  half-blood,  and  sisters  of  the  same 
mother,  to  all  in  equal  shares,  Mitac  ch.  iL  s.  ix.  §  13. 

Although  in  the  succession  to  the  estate  of  a  grandfather  the 
right  of  representation  exists ;  that  is  to  say,  the  son  of  a  de- 
ceased son  inherits  with  his  uncle,  yet  where  the  property  comes 
to  the  brother  after  the  death  of  lus  brother's  widow,  the  son  of 
another  brother,  who  died  during  the  life  of  the  widow,  has  no 
right  to  claim  a  share  of  the  inheritance,  because  during  the  life 
of  his  widow  the  father  of  the  son  had  not  even  an  inchoate  right 
to  the  property.     It  had  never  appertained  to  him. 

In  the  case  of  HtulrachuTidra  Chowdhi  v.  Samhhu  Chandra 
Chotodhryj  3  S,  B,  A,  E,  106,  a  question  arose  as  to  the  re- 
lative rights  of  a  brother  and  a  brother's  son  to  succeed  on  the 
death  of  a  widow  to  property  which  had  devolved  on  her  at  the 
death  of  her  husband,  they  being  the  next  heirs.  In  the  succes- 
sion to  the  estate  of  a  grandfather  the  right  of  representation 
undoubtedly  exists ;  that  is  to  say,  the  son  of  a  deceased  son 
inherits  together  with  his  uncle.  Not  so  in  the  case  of  property 
left  by  a  brother,  the  brother's  son  being  enumerated  in  the  order 
of  heirs  to  a  childless  person  s  estate  after  the  brother,  and  en- 
titled to  succeed  only  in  default  of  the  latter.  In  the  case  in 
question  the  deceased  left  two  brothers  and  a  widow,  the  widow 
succeeding,  one  of  the  brothers  died  during  her  life  leaving  a  son, 
on  her  death  this  son  claimed  to  inherit  together  with  his  uncle. 
The  opinion  of  the  pundits  in  favour  of  the  justice  of  his  claim 
was  based  upon  the  fallacious  supposition,  that  on  the  death  of  the 
first  brother  the  right  of  inheritance  of  his  other  two  surviving 
brothers  immediately  accrued,  and  that  the  dormant  right  of  the 
brother  who  died  subsequently  was  transmitted  to  his  son,  whereas, 
in  point  of  law,  during  the  life  of  the  widow  neither  brother  had 
even  an  inchoate  right  to  the  property,  and  as  it  had  not  vested 
in  them,  the  one  who  died  could  not  have  transmitted  to  his  son 
a  right  which  never  appertained  to  himself.  This  doctrine  was  sup- 
ported in  Mu8st  Jyntani  Libia  v.  Ramjoy  Ghoufdhri,  ZS,  D,A,  289. 

Brothehs*  sons  OB  NEPHEWS. — In  default  of  brothers,  their  line 
having  been  exhausted,  their  sons  inherit,  VishnUy  Jim,  Vahana^  cL 
xL  s.  vL  §  1 ;  Mitac,  ch.  ii.  s.  iv.  §  7 ;  Baya  Krama  ScmgrahOy  ch.  L 
s.  viii.  §  1 ;  1  Stra,  H.  L,  145.  In  the  same  order,  as  to  division  and 
union,  the  whole  being  preferred  to  the  half-blood,  Jim,  Vahana,  ch. 
ix.  s.  vL  §  2 ;  Daya  Kram^a  Sangraha,  cL  i  s.  viii.  §  1.  As  the  nephew 
of  the  half-blood  confers  less  benefits  compared  with  the  brother's 
son  of  the  whole  blood,  since  the  mother  and  grandmother  of  the 
deceased  owner  do  not  participate  in  the  oblations  presented  by 
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the  nephew  of  the  half-blood  to  the  father  and  grandfather  of 
Buch  deceased  owner,  Jim,  Vahana,  ch.-xi.  s.  vi.  §  1,  2;  Mitac, 
ch.  it  8.  iv.  §  7,  8;  3  Dig,  518,  519,  524,  527;  Daya  Krama 
Scmgrahay  ch.  i.  &  viiL  So  the  united  succeed  before  the  divided, 
2  Stra.  H,  L.  254 ;  SHhrishna. 

In  case  of  competition  between  brothers  and  nephews  the 
nephews  have  no  title  to  the  succession,  for  their  right  of  in- 
heritance is  declared  to  be  on  failure  of  brothers,  [both  parents, 
brothers  likewise,  and  their  sons,]  Mitac,  ch.  ii.  s.  iv.  §  8.  How- 
ever, when  a  brother  has  died  leaving  no  male  issue,  (nor  other 
near  heir,)  and  the  estate  has  consequently  devolved  on  his 
brothers  indifferently,  if  any  one  of  them  die  before  a  partition 
of  his  brother's  estate  takes  place,  his  sons  do  in  that  case  acquire 
a  title  through  theif  father,  and  it  is  fit  therefore  that  a  share 
should  be  allotted  to  them  in  their  father's  right  at  a  subsequent 
distribution  of  the  property  between  them  and  the  surviving 
brothers,  ib.  §  9. 

The  sonless  widow  op  an  undivided  brother  cannot  separate 
and  take  his  share,  nor  can  the  daughter  op  a  pokmer  wife 
TAKE  HER  pather's  SHARE. — Where  three  undivided  brothers  lived 
and  ate  together  with  the  mother,  but  traded  separately,  but  two 
of  the  brothers  died,  one  leaving  a  widow  and  a  daitghter  by  a 
former  wife,  the  other  a  widow  and  two  sons,  it  was  held  that 
the  brothers  and  descendants  of  the  two  deceased  could  not 
be  considered  as  a  divided  family,  and  the  widow  and  her  sons 
will  be  permitted  to  possess  their  father's  share ;  but  the  widow  of 
the  other  brother  cannot  be  permitted  to  separate  and  take  her 
husband's  share ;  nor  has  the  daughter  by  a  former  wife  any  right 
to  separate  and  take  her  father's  share  because  he  died  without 
previous  separation  and  leaving  no  son ;  the  other  members  of  the 
family  are  however  bound  to  maintain  the  widow  and  daughter, 
Mt  Raj  Koonvmr  v.  Mt  Dhun  Koomour^l  JBorr.  207  ;  1  MorL 
Dig.  484,  §  45.    . 

But  with  regard  to  succession  of  brother  s  sons  there  is  this 
peculiarity,  that  if  a  brother's  son,  whose  father  died  previously  to 
the  devolution  of  the  property,  claim  Jure  representationisy  they  take 
per  stirpes  with  their  uncle,  being  in  that  case  grandsons  inheriting 
with  a  son ;  but  when  the  succession  devolves  on  the  brother's  sons 
alone  as  nephews,  they  take  per  capita  as  daughter's  sons  do.  In 
the  subodhini  it  is  stated  that  the  succession  cannot  under  any 
circumstances  take  place,  per  capita.  But  this  opinion  is  rejected, 
1  Mam,  P.  H,  L,  27. 

He  maintains,  also,  that  daughters  of  brothers  inherit.  In 
this  opinion  he  is  joined  by  Narada  Pandita,  but  the  doctrine  is 
also  rejected,  Macn,  Prins.  of  H.  L,  p.  27  ;  see  note  to  Mitac, 

Sir  Thomas  Strange  says,  that  unlike  sons  of  daughters  they 
take  pel*  capita,  not  claiming  Jure  representaiionis,  as  if  their 
£Bithei3  had  had  a  vested  interest  in  their   brothers'   property 
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before  their  decease ;  whereas  the  right  only  vested  in  them  by 
the  demise  of  the  owner,  their  fathers  being  at  the  time  dead,  1 
Stra.  E,  L,  145. 

Elherling,  p.  78,  says.  In  default  of  brothers,  brothers'  sons  suc- 
ceed in  the  same  order  as  brothers  ;  VithnUy  Daya  Krama 
Sangraha,  ch.  i.  s.  viii.  ;  Daya  Bhaga,  ch.  xi.  s.  vi.  §  1  ;  Mitac. 
ch.  ii.  s.  iv.  §  7.  They  take  according  to  numbers,*  and  not  by 
representation  as  grandsons.  Brothers'  sons  are  totally  excluded 
by  the  existence  of  brothers ;  but  when  a  brother  has  once  suc- 
ceeded, his  share  devolves,  of  course,  on  his  death,  on  his  sons,  and 
not  on  his  surviving  brothers,  even  though  he  happens  to  die 
before  a  partition  of  the  estate  takes  place,  Miiac  ch.  ii  sea  iv.  §  9. 

Amongst  brothers*  sons,  associated  and  unasociated,  all  of  the 
whole  blood,  the  succession  devolves  exclusively  on  the  associated 
brothers'  sons,  Daya  Krama  Sangrdfuiy  ch.  i  s.  viii.  §  3.  (See 
2  Stra,  H.  L,  254  ;  Siikrishna.)  In  like  manner,  in  the  case  of 
associated  and  unassociated  brothers'  sons,  all  of  the  half-blood, 
the  succession  devolves  on  the  associated  brothers  of  the  half- 
blood,  Daya  Krama  Sangraha,  §  4. 

But  if  the  son  of  the  whole  brother  were  unassociated,  and  the 
son  of  the  half-brother  associated,  then  they  both  inherit  together, 
ib.5. 

Where,  however,  two  nephews  were  either  associated  or  unas- 
sociated with  the  deceased,  one  of  the  whole,  the  other  of  the 
half-blood,  then  in  both  instances  the  succession  devolves  on  the 
nephew  of  the  whole  blood,  ib,  6. 

The  sons  of  brothers  who  have  demised  before  the  property  fialls 
in,  do  not  succeed  while  there  are  surviving  brothers  to  take  the 
inheritance,  SirF,  Macn,  3;  JElberling  78;  Stra.  Man.  H.  X.,  §343. 

Bbothebs'  grandsons. — Brothers'  grandsons  are  not  in  the 
direct  line  of  heirs,  EWerling,  %  78 ;  but  Mr  Strange  says  they  come 
in  ulteriorly  as  more  remote  $apinda9,  Stra.  Man.  H.  L.  §  344. 

Nephews'  sons  or  grandnbphews. — Nephew^'  sons  or  grand- 
nephews  next  take  in  the  same  order,  and  in  the  same  manner  as 
nephews.  But  with  them  the  succession  in  the  male  line  from  the 
father  direct  stops,  1  Stra.  H.  L.  146. 

In  default  of  brothers'  sons,  their  grandsons  inherit  in  the  same 
order,t  according  to  the  law  as  current  in  Bengal.  But  the  law 
of  Benares,  Mithila,  and  other  provinces,  does  not  enumerate  the 
brother's  grandson  in  the  order  of  heirs,  but  assigns  to  the  paternal 
grandmother  the  place  next  to  the  brother's  son,  Macn,  Prins.  H. 
L.  31 ;  JElberling,  78 ;  Mitac  ch.  ii.  sec.  v.  §  1. 

*  The  reason  is  that  thej  do  not  inherit  in  right  of  their  father,  but  in  their 
own  right,  and  as  their  right  is  equal,  their  share  most  also  be  equal,  MUae. 
ch.  ii.  s.  iv.  §  7,  note. 

'I*  No  re-union,  after  separation,  can  take  place  with  a  grandson's  brother. 
Reunion  can  take  place  onlj  with  the  following  relations :— the  father,  the 
brother,  and  paternal  uncle,  Vrihaspati^  cited  in  Jim.  Vakana^  ch.  ix.  s.  1. 
30. 
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The  brother's  great-grandson,  though  a  lineal  descendant  of  the 
owner's  father,  is  excluded  bj  the  paternal  uncle,  for  he  is  not  a 
giver  of  oblations,  since  he  is  distant  in  the  fifth  degree.  Thus 
Menu  says,  ^  To  three,  must  oblations  of  water  be  made ;  to  three, 
must  oblations  of  food  be  presented  ;  the  fourth  in  descent  is  the 
giver  of  these  offerings,  but  the  fifth  has  no  concern  with  them," 
MenUy  iz.  §  186,  by  this  passage  the  fifth  in  descent  is  debarred, 
Jim,  Vahana,  ch.  xi  s.  vi  §  7 ;  3  Dig.  526,  527  ;  Daya  Krama 
Sangraka^  ch.  i  s.  ix. 

Brother's  daughters. — Brother's  daughters  do  not  inherit,  2 
StrcL  H.  L.  240,  S.  ;  Stra.  Man.  H.  L.  §  345 ;  1  Macti.  P.  H.  L\21. 

Daughter-in-law  does  not  succeed  to  her  mother-in-law, 
being  excluded  equally  with  sisters  and  sister^s  sons,  Stra.  Man. 
§345. 

Succession  in  united  family. — Where  brothers  are  united,  the 
succession  differs  in  some  respects  from  that  which  prevails  where 
they  are  divided.  The  estimated  share  of  each  brother  vests  suc- 
cessively in  his  sons,  son's  sons,  and  son's  grandsons,  as  in  the  case 
of  individual  property.  Failing  these,  however,  the  next  in  the  line 
of  succession  are  the  surviving  brothers,  amongst  whom  the  lapsed 
share  vests  equally.  The  great-great-grandaon  of  the  dec^wed 
brother  would  not  take  it,  unless  kept  open  for  him  by  the  sur- 
vival of  his  father,  or  grand&ther.  From  the  brothers  the  lapsed 
share  would  vest  in  their  male  issue,  as  far  as  the  great-grandson. 
After  that  it  would  pass  to  the  widow  of  the  last  survivor  of  any 
of  these,  Stra.  Man.  H.  L.  347. 

The  widow  of  these  previously  demised  would  not  participate. 
When  there  may  be  male  issue  of  the  undivided  brothers,  it  passes 
fi*om  one  cousin  to  another  to  the  remotest  degree  while  united, 
and  on  all  these  failing,  then  to  the  widow  of  the  last  survivor. 
It  finally  goes  to  divided  relatives  in  their  order,  Stra.  Man.  §  347. 

A.,  one  of  four  brothers  in  joint  povaeesion  of  ancestral  property, 
separates  himself  in  food,  worship,  and  estate,  leaving  his  three 
brothers  jointly  possessed  of  their  undivided  three-fourth  shares.  A 
dies  nnassociat^,  leaving  a  son  and  heir,  B.  The  three  brothers 
continue,  and  die  associated,  two  without  heirs,  and  the  third  leav- 
ing a  sou  and  heir,  C.  B.  has  no  claim  to  any  part  of  the  undivided 
three-foui:th  shares  as  against  C,  who  takes  the  whole  absolutely, 
Jattdubchunder  Ohou  v.  Banodbeharry  Oho$ey  Hyd^9  Beng.  H.  C. 
R,  1866,  p.  214. 

Distant  undivided  relatives  take  before  the  widow,  Stra,  M.  H. 
L.%  348. 

Where  there  are  two  brothers  who  have  not  divided,  and  they 
die  in  succession  without  male  issue,  each  leaving  a  widow,  the 
widow  of  the  last  survivor  alone  inherits  ;  this  is,  beotuse  on  the  de- 
cease of  the  brother  who  first  died  the  entire  property  vested  in  the 
surviving  brother,  and  so  passed  on  to  his  widow,  2  Stra.  H.  L., 
232,  C.  and  D.  Stra.  M.  H.  L.,  §  349.    Where  one  of  two  undi- 
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vided  brothers  dies,  leaving  a  daughter,  she  does  not  succeed; 
the  property  passes  on  to  the  surviving  brother  and  his  line, 
Stra,  M,  H.  L.,  §  350. 

Daughter's  son. — The  succession  in  the  male  line  from  the 
father  direct,  having  stopped  with  the  nephews  and  grand- 
nephews.  Failing  heirs  of  the  father,  down  to  the  great-grandson, 
the  succession  devolves  on  his  daughter's  son,  in  preference  to  the 
uncle  of  the  deceased,  in  like  manner  as  it  descends  to  the  owner's 
daughter's  son  on  failure  of  the  male  issue,  in  preference  to  the 
brother,  Jim.  Vahana,  ch.  xi.  s.  vi.  §  8  ;  3  Dig,  627  ;  see  1  Mori. 
Big.  326,  328;  Dat/a  Erama  Sangraha,  ch.  i.  sec.  10,  §  1. 

The  succession  of  the  grandfather's  and  great-grandfather's  lineal 
descendants,  including  the  daughter's  son,  must  be  understood  in  a 
similar  manner,  according  to  the  proximity  of  the  funeral  offering. 
Since  the  reason  stated  in  the  text,  "  For  even  the  son  of  a 
daughter  delivers  him  in  the  next  world,  like  the  son  of  a  son." 
Menu,  ix.  §  139  is  equally  applicable,  and  his  father's  or  grand- 
father's daughter's  son  transports  his  manes  over  the  abyss  by  offer- 
ing oblations  of  which  he  may  partake,  Jim,  Vahana,  ch.  xL  s. 
vi.  §9. 

Accordingly,  Menu  has  not  separately  propounded  their  right  of 
inheritance,  for  they  are  comprehended  under  ikie  two  passages, 
**  To  three,  must  libations  of  water  be  made,"  &c.,  and  "  to  the  near- 
est kinsman  (sapinda^the  inheritance  next  belongs,"  Menu,  ix.  §  187. 
YajnavalcJiya  likewise  uses  the  term  gentiles  or  kinsmen  (gotraja) 
for  the  purpose  of  indicating  the  right  of  inheritance  of  the  flEtther's 
and  grandfather's  daughter's  son,  as  springing  from  the  same  line 
in  the  relative  order  of  the  funeral  oblation,  and  for  the  further 
purpose  of  excluding  females  related  as  sapindas,  since  these  also 
spring  from  the  same  line,  Jim.  Vahana,  ch.  xi.  s.  vi.  §  10. 

Sister — The  general  principle  is  that  females  are  incompetent 
to  inherit.  The  sister,  therefore,  being  no  offerer  of  oblations,  is 
excluded  from  the  heritage.  But  the  right  of  succession  of  the 
widow,  and  certain  others — ^viz.,  the  daughter,  the  mother,  and 
the  paternal  grandmother,  is  reserved  by  express  texts  without  Any 
contradiction  to  this  maxim,  Jim»  Vahana^  ch.  xi.  s.  vi.  §  8,  1 1,  and 
notes ;  3  Dig.  528,  529  ;  1  Stra,  H,  L.  134,  146 ,  2  ib.  pp.  239, 
243,  244  C,  and  S,     See  ante,  ''  Brothers,"  p.  290. 

Bombay. — According  to  the  law  of  inheritance  prevailing  in 
Bombay,  sisters  succeed  to  the  estate  of  their  deceased  brother,  if 
the  estate  had  been  separately  acquired  by  their  father  in  prefer- 
ence to  their  father's  brother's  sons,  Vinayak  Anandrow  v. 
Luxumeebaee,  9  Moore^sln,  Ap,  538 ;  1  Bomb,  IT,  C,  R,  117.  Bhug- 
wantrao  was  a  Hindoo  resident  at  Bombay ;  he  died  in  1851,  having 
made  a  will  appointing  his  wife  (one  of  the  respondents)  his  sole 
executrix,  and  added,  '<  All  the  outstanding  debts  due  to  me  must 
collect,  and,  after  paying  legal  debt  duo  by  me,  and  the  expense 
of  funeral  and  other  ceremonies  during  the  6rst  year  of  my  death, 
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the  remainder  property,  both  moveable  and  immoveable,  I  give 
and  bequeath  to  Luxumeebaee,  my  dearly  beloved  wife,  and  my 
little  son  Guyanon,  an  infant"  **  The  joys,"  <Sw.,  I  have  made  for 
my  wife  and  children  ;  they  belong  to  themselves  **  respectively." 
Their  Lordships  consider  that  the  word  "  respectively  "  has  no  ap- 
plication to  the  gift  of  the  residue,  but  refers  only  to  whatever  may 
have  been  meant  by  "  the  joys,"  <fcc. 

Besides  his  widow  and  sou,  the  testator  left  three  daughters 
after  him,  who  are  also  respondents.  His  son  died  under  four 
years  of  age.  Observations  were  made  concerning  the  true  con- 
struction of  the  words  of  the  gift  of  the  residue,  and  whether  as 
giving  or  not  giving  absolute  interest,  or  an  interest  in  the  nature 
of  what  English  lawyers  call  a  joint  tenancy  in  common.  Upon 
these  points  no  opinion  was  given,  for  upon  the  testator's  death 
the  widow  and  the  son  took  the  whole  between  them,  at  least  in 
possession,  and  upon  death  of  the  son  the  widow  became  entitled 
to  the  whole  at  least  for  her  life. 

The  appellants  contend  that  upon  the  death  of  Guyanon  the  ab- 
solute interest  in  the  whole,  or  a  moiety,  subject  to  the  wife's  life- 
interest,  devolved  upon  the  appellants  as  his  heirs,  and  not  upon  the 
daughters,  as  they  were  the  sons  of  the  brother  of  the  testator, 
and  being  so  rela^d  in  the  ^nale  line,  they  excli^ded  by  law  the 
sisters  of  Guyanon  from  the  heirship  to  him. 

Upon  the  capacity  of  the  sisters  to  be  heirs  of  their  brother 
different  views  of  the  law  appear  to  be  taken  in  different  parts  of 
India,  and  a  general  feeling  in  favour  of  excluding  the  sisters  in 
such  a  case  appears  to  prevail  in  Bengal,  but  not  in  the  terri- 
tories of  Bombay.  It  is  a  point  upon  which  probably  it  may  be 
said  that  a  reasonable  difference  of  opinion  may  be  entertained. 
But  the  authorities  most  regarded  in  Bombay,  whence  this  case 
comes,  seem  to  be  in  favour  of  preferring  the  claim  of  the  sisters 
to  that  of  the  male  paternal  relatives,  the  cousins.  The  Chief- 
Justice  Satisse,  in  giving  hisjudgment  in  the  present  case,  quotes 
a  book  with  which  we  are  iSxTt  familiar  here,  but  which  seems  to 
be  well  known  in  Bombay,  and  to  be  considered  and  treated  aa 
an  authority  there.  He  says,  Supposing,  then,  that  Luxumeebaee 
to  take  a  life-estate  only  in  the  descended  inheritance,  the  rever- 
sion vests  in  the  next  heir  of  Guyanon,  and  upon  the  best  autho- 
rities recognised  in  this  Presidency  that  heir  is  his  sisters,  who 
are  defendants  in  the  suit. 

This  appears  from  the  Mayvkha^  ch.  iv.  p.  19,  where,  after 
enumerating  the  mother,  see  pp.  14  and  15,  the  uterine  brother 
and  his  sons,  s.  16,  17,  the  paternal  grandmother,  s.  18, — and  no 
paternal  grandmother  of  Guyanon  is  shown  to  be  in  existence, 
on  the  face  of  this  bill — the  commentator  in  s.  19  proceeds  thus  : 
'*  In  default  of  her,  (the  paternal  grandmother,)  comes  the  sister 
under  this  text  of  Menu.  To  the  nearest  sapinda,  (male  or  fe- 
male,) after  him,  or  her  in  the  third  degree  the  inheritance  next 
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belongs ;  and  thus  of  Brthaspati,  where  many  d&im  the  inheri- 
tance of  a  childless  man,  whether  they  be  paternal  or  maternal 
relations,  or  more  distant  kinsmen,  he  who  is  the  nearest  of  them 
shall  take  the  estate.**  And  the  next  rank  is  hers,  (the  sister's,)  both 
from  her  being  begotten  under  the  brother  s  family  name,  and 
there  being  no  further  reservation  with  respect  to  the  gentile  re- 
lationship. Neither  is  she  mentioned  in  the  texts  as  an  occasion 
of  taking  the  wealth,  but  as  next  of  kin  she  succeeds. 

Considering  the  high  authority  of  the  Mayukha  on  this  side  of 
India,  this  might  alone  seem  sufficient  to  establish  the  position 
that  the  sister  comes  next  in  order  of  inheritance  after  the  pater- 
nal grandmother.  Bat,  according  to  certain  commentators  on  the 
Mitacshara^  the  sister  comes  next  in  order  of  inheritance  after  the 
brother.  The  passage  in  the  Mitacshara  is  contained  in  the  first 
par.  of  ch.  ii  &  iv.  On  the  failure  of  the  father^  brethren  share 
the  estate.  Nanda  Pandita  and  Balam  Bhatta,  says  Mr  Cole- 
brooke  in  his  note  to  this  passage,  considers  that,  as  including 
brothers  and  sisters,  in  the  same  manner  in  which  parents  have 
been  explained  mother  and  father,  and  conformably  with  an  ex- 
press rule  of  grammar. 

They  observe  that  a  brother  inherits  first,  and  in  his  default 
the  sisters.  This  opinion,  Mr  Colebrooke  observes,  is  controverted 
by  Kamalakara  and  the  author  of  the  Mayukha.  It  certainly  is 
so  in  §  16  of  ch.  iv.  viii.  of  MayukhOy  p.  105,  but  it  should  be 
observed  that  at  p.  15  of  the  same  commentary  the  doctrine  of 
Mitacshara,  now  generally  regarded  as  established  as  to  the  word 
''  parents,''  including  both  father  and  mother^  is  controverted,  and 
on  precisely  the  same  grammatical  grounds. 

Their  lordships  desire  not  to  be  understood  as  expressing  an 
opinion  that  the  general  course  said  to  be  taken  in  Bengal  upon 
this  subject,  or  upon  the  constrnction  of  the  word  brethren  is 
wrong ;  but  neither  are  they  satisfied  that  the  construction  put 
upon  the  passage  in  the  Mitacshara^  which  has  been  mentioned, 
and  generally  adopted  as  it  seems  in  Bombay,  la  wrong.  Their 
lordships  come  to  the  conclusion  that  the  general  rule  in  Bombay 
has  long  been,  and  is,  to  treat  the  sisters  as  heirs  to  the  brothers 
rather  than  the  paternal  relatives  of  the  description  of  the  present 
plaintiffs.* 

Their  lordships  consider  that,  in  Bombay  at  least,  the  sisters  in 
such  a  case  as  this,  are  the  heirs  of  the  brother.  The  conse- 
quence is,  that  in  whatever  possible  manner  the  will  of  the  testator  is 
read,  the  entire  interest  in  the  property  in  question  must  be  viewed 
as  vested  in  the  widow  and  her  daughters,  or  some,  or  one  of  them. 

Sister's  sok. — In  default  of  brother's  grandsons,  the  sistei^s 

son  inherits  in  Bengal,  Jim,  Vahana,  ch.  zi.  s.  vi.  §  8,  9,  but  not 

in  the  provinces,  which  follow  the  Mitacshara,  1  Stra,  H.  L.  147  ; 

Rajch/ander  v.  Ooculchund  1  Beng.  R.  46,  ante,  1805 ;  1  McrL  Dig. 

*  Query,  appellants. 
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327 ;  Doe  d.  KuUammak  v.  Kupjm  PUlai,  1  Mad,  H.  C.  E,  90, 
affirming  J?.  A.  No.  33  of  1858 ;  M.  S.  Z>.  1858,  pp.  209,  211  S.  A. 
No.  84  of  1 860 ;  M.  S.  Z>.  p.  245, 1860.  In  Elberlings  Treaiiu  an  In- 
heritance, §  178,  <fec,  it  is  laid  down  that  sons  of  different  sisters  take 
according  to  the  numbers  bom,  as  well  as  unborn  and  even  unbe- 
gotten,  at  the  time  of  their  uncle's  death,  Btjia  Deby  v.  Unnapooma 
Dehyy  1  S,  D,  ^.  162  ;  M.  Solookhuna  v.  Jiamdolal  Fande,  ih,  324. 
ElbeHing  is  a  Bengal  writer,  but  discusses  the  authorities  of  the 
Benares  school  as  well.  At  the  dose  of  §  178,  he  says,  that  ac- 
cording to  the  schools  of  Benares  and  MUhUa^  the  sister^s  sons 
are  excluded,  as  they  belong  to  a  different  family,  p.  79. 

In  the  Southern  India  schools  the  paternal  grandmother  is 
ranked  next  to  the  brother's  son,  and  the  sister's  son  also  is  excluded 
from  the  enumerated  heirs,  Rajachunder  Narrain  y.  Goculchunder 
Goh.  I  &  D,  A.  B,  43.  The  suit  was  there  brought  by  a  sister's 
son,  against  the  paternal  uncle's  son,  for  the  recovery  of  land  in 
Bengal,  the  estate  of  a  deceased  Hindoo.  The  Court  held  that, 
according  to  Bengal  law,  the  plaintiff  was  heir ;  according  to  the 
Mithila  law,  the  defendant,  1  Macn.  P,  U.  Z.  28 ;  2  ib,  125. 

The  writers  in  the  Bengal  school  differ  as  to  the  rights  of  suc- 
cession between  the  whole  and  half  blood,  some  maintaining  that 
an  uterine  sister's  son  excludes  the  son  of  a  sister  of  the  half- 
blood  :  but  according  to  the  most  approved  authorities  there 
should  be  no  distinction,  1  Macn,  P.  H,  L.  29. 

Nieces  or  sister's  daughter. — The  observations  we  have 
made  with  reference  to  a  sister  apply  to  the  claims  of  nieces,  or 
sister's  daughters,  who  are  nowhere  enumerated  in  the  order  of 
heirs,  although  Nanda  Pandita  and  Balaam  Bhatta  maintain 
that  daughters  also  of  sisters,  have  a  right  of  inheritance,  an 
opinion  which  has  been  refuted,  2  Stra,  H,  Z.  248 ;  1  Macn. 
Prine,  ff.  L,  29,  n.  On  a  question,  as  to  whom  does  the  land 
of  a  Hindoo  woman  descend,  she  having  left  her  surviving  two 
nieces  and  a  grandson  of  a  third  ?  The  pundit  answered,  As  be- 
tween the  grandson  of  a  deceased  niece,  and  the  surviving  sisters, 
the  grandson  succeeds.  The  two  surviving  their  sister  can  have 
no  claim,  having  no  issue.  It  is  held  in  the  Smriti  Sindheeva^  in 
the  chap,  of  Jim,  Vahana,  treating  on  woman's  property,  that  a 
female,  having  no  issue,  shall  never  succeed  to  land ;  the  same 
is  repeated  in  the  Smriti  Chandrika,  Saraswati  Tilasa,  and  Verde- 
rajah,  Upon  which  Mr  Sutherland  remarks,  that  he  regards 
the  opinion  as  very  inaccurate.  See  the  erroneous  doctrine, 
that  women  inherit  only  through  having  male  issue,  contro- 
verted in  the  Miiacshara,  ch.  iL  s.  i.  Here  the  right  of  the 
grandson  to  succeed  can  only  be  through  his  grandmother; 
therefore  he  can  have  no  right  to  a  larger  share  than  that  to 
which  she  would  have  been  entitled.  In  fact,  however,  I  think 
he  has  no  right  to  any  share.  The  doctrine  of  representation 
does  not  apply  to  the  case  of  succession  to  the  estate  of  an  aunt, 
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or  great  grand-aunt,  and  the  right  of  his  grandmother  had  never 
vested.  It  is  worthy  of  consideration  whether  either  of  the  three 
sisters  could  have  any  right  at  all,  to  succeed  to  the  estate  of  their 
deceased  aunt  In  the  series  of  heirs  the  niece  is  nowhere 
enumerated  ;  and  my  pundit  agrees  with  me  that  the  estate  woidd 
escheat  rather  than  descend  to  nieces,  and  h  fortiori  to  the  grand- 
son of  a  niece,  2  Bira,  H,  Z.  239. 

SuooESSiON  AFTER  SISTERS'  SONS. — In  the  Bengal  school  the  suo- 
cession,  after  the  sister's  son,  according  to  Daya  Kranui  Sangraha^ 
and  1  Macn.  P.  H,  L.  29,  passes  to  the — 
Brother's  daughter's  son. 
Paternal  grandfather. 
„         grandmother. 
,y        uncle. 
„        son. 
„        grandson. 

„         grandfather's  daughter's  son. 
„         uncle's  daughter's  son. 
„        great-grandfather. 
„  „     grandmother. 

yy  „     grandfather's  brother. 

„  „     grandfather's  son. 

„  „    grandfather's  grandson. 

91  99    great-grandfather's  daughter's  son. 

„  „        „    grandfather's  brother's  daughter's  son. 

On  failure   of   the   foregoing,  the  inheritance  passes,  in  the 
maternal  line,  to  the — 
Maternal  grandfather.* 
„  uncle. 

„         son. 
„  grandson. 

„         daughter's  son. 
„  great-grandfather. 

„  great-grandfather's  son. 

„         great-grandfather's  grandson. 
„  great-grandson  and  daughter's  son. 

„  great-great- grandfeither. 

„  great-great-grandfather's  son. 

„  great-great-grand&ther's  grandson. 

„         great-great-grandfather's  great-grandson  and  daugh- 
ter's son. 
Remote  kindred — Sakxtlyas. — In  default  of  all  these,  the  pro- 
perty goes  to  the  remote  kindred  in  the  descending  and  ascending 
line,  as  far  as  the  fourteenth  in  degree,  then  to  the 

*  JaganncUhaf  8  Dig,  580,  sajs,  that  'Hhe  son  of  a  80d*8,  and  of  a  grand- 
son's daughter,  and  the  son  of  a  brother^s,  and  of  a  nephew's  daughter,  and 
so  forth,  claim  succession  in  the  order  of  proximity  before  the  maternal 
grandfather."    But  this  opinion  is  not  supported  by  any  authority. 
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Spiritual  preceptor. 

The  pupil 

The  fellow-student;*  those  bearing  the  same  name;  thoee  de- 
scended from  the  same  patriarch. 

Brahmins  learned  in  the  vedas,  or  holy  books ;  and,  lastly,  the 
king,  by  escheat,  with  the  exception  of  Brahmin's  property,  which 
must  be  distributed  among  other  Brahmins ;  but  see  8  Mooters  In. 
Ap.  oOO,  where  it  has  been  held  that  a  Brahmin's  estate  is  also  liable 
to  escheat.     See  post,  p.  302.     1  Afacn,  P.  H.  Z.  30. 

Even  amongst  the  Bengal  writers  this  order  of  succession  does 
not  generally  prevail.  Sr^nithna  Tarkalanhara,  in  his  commentary 
on  the  Daya  Bhaga,  after  the  sisters'  sons  places  the  paternal  uncle 
of  the  whole  blood,  the  paternal  uncle  of  the  half-blood,  the  son  of 
the  paternal  uncle  of  the  whole  blood,  the  son  of  the  paternal  uncle 
of  the  half-blood,  their  grandsons  successively — 

The  paternal  grandfather's  daughter's  son. 
„         grandfather. 
„         grandmother. 
„         grandfather's  whole  brother. 
„  „  half-brother. 

„  „  their  sons  and 

„  „  grandsons  successively. 

,,         great-grandfather's  daughter's  son. 

The  Sapindas;  the  maternal  uncle  and  the  rest,  who  present  ob- 
lations which  the  deceased  was  bound  to  offer. 

The  mother's  sister's  son. 

The  maternal  uncle's  sons  and  grandsons. 

The  grandson  of  the  son's  son,  and  other  descendants  for  three 
generations  in  succession. 

The  offspring  of  the  paternal  grandfather's  grandfather,  and 
other  ancestors  for  three  generations. 

Samanodicas,  these  connected  by  obsequial  offerings  of  water. 

In  the  Vtvidanavasetu,  a  digest  compiled  by  the  order  of  Mr 
ff(utinff$,f  Vivadasararnava  and  Vividabhungamava,  a  digest  com- 
piled at  the  request  of  Sir  W,  Jones  by  Jagannat^ia,  and  usually 
cited  as  the  Digest,  the  series  of  heirs  are  thus  enumerated  : — After 
the  sister's  sons — 

The  grand&ther. 

The  grandmother. 

The  uncle. 

The  uncle's  son. 

„       grandson. 

„       great-grandson. 

Grand&ther's  daughter's  son. 

Great-grandfather. 

*  A  fellow-hermit  is  heir  to  an  anchorite,  his  pupil  to  an  aacetio,  and  his 
preceptor  to  a  professed  student  of  theology,  2  Stra.  H,  L.  248. 
t  This  is  considered  of  doubtful  authority. 


Digitized  by  VjOOQIC 


302  HINDOO  LAW. 

Great-grandmother. 
„  „  son. 

„  „  grandson. 

„  „  great-grandson  and  danghter^a  son. 

Maternal  grandfather. 
„  unele. 

,y  ff    his  son. 

„  „     grandson. 

The  deceased's  grandson's  grandson,  (in  the  male  issuei) 

His  great-grandson  and  his 

Great-great-grandson. 

Then  the  ascending  line  succeed. 

The  paternal  great-grandfather's  &ther. 

„  ,y  son,  grandson,  and  great-grandson. 

Jagcmnatha  assigns  a  place  next  to  the  maternal  uncle's  grandson, 
to  the  maternal  great-grandfather,  and  the  maternal  great-great- 
grandfather and  their  descendants.  He  also  is  of  opinion  that  of  the 
male  descendants  of  the  paternal  grandfather  and  great-grandfather, 
those  related  by  the  whole  blood  should  exclude  those  of  the  half 
blood. 

All  these  authorities  concur  in  the  order  of  enumeration,  as  far 
as  the  sister's  son.  Mr  Coleh'ooke,  2  Stra,  U.  Z.  261,  sajs,  Where 
there  is  any  difference  of  opinion,  reliance  may  with  safety  be  placed 
on  the  Daya  Krama  Scmgraha  of  i^rikrishnay  1  Macn,  F,If,L.Zl, 

The  works  to  which  we  have  referred  are  of  the  greatest  author- 
ity in  Bengal.  Differences  of  opinion  prevail  amongst  writers  of 
less  note,  but  it  is  uuneoessary  to  refer  to  them  more  particu- 
larly, 1  Macn.  F.  U.  L.  31. 

Spiritual  prboeptor. — In  default  ofall  relatives,  property  vesting 
in  a  male  will  pass  to  the  aoharyar,  or  spiritual  preceptor,  the  pupil, 
fellow-student  in  theology ;  learned  Biuhmins ;  and,  lastly,  always 
excepting  the  property  of  Brahmins,  the  estate  escheats  to  the  Crown, 
MUae.  ch.  ii.  s.  viL  See  anUf  p.  301.  Property  vesting  in  a  female, 
except  in  the  instance  of  Brahmins' escheats,  in  default  of  relatives, 
Strcu  Man.  §  358. 

Property  vesting  in  a  Brahmin,  whether  male  or  female,  on 
failure  of  relatives,  should  go  to  any  learned  or  venerable  priest, 
and  then  to  any  pure  Brahmin,  Mmuj  Narada^  Mitac  ch.  ii.  a.  Tii. 
§  3-5.  The  Privy  Council,  however,  have  determined  that  it 
escheats  to  the  crown  as  any  other  property,  ColUctor  of  Maiulipa- 
tarn  V.  Cavaly  Vencata  Narainapah,  8  Moore* 8  In.  Ap.  500. 

The  crown  would  now  therefore  undoubtedly  claim  the  property 
in  supersession  of  the  teacher,  i&c,  and  their  rights;  for,  such  a  rule 
seems  to  be  merely  directory,  and  comes  under  a  principle  which 
our  Courts  cannot  carry  out,  or  adjudicate  upon,  as  being  too  in- 
definite in  its  nature,  and  incapable  of  being  carried  out  universally. 
Even  a  much  clearer  rule  that  the  Crown  could  not  take  the  pro- 
perty of  Brahmins  has  been  overruled  by  the  Judicial  Committee  of 
the  Privy  Council  on  the  ground — 
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1.  That  even  Hindoo  law  does  not  say  that  the  king  cannot  take 
the  property,  but  merely  says  it  would  be  a  great  sin  if  he  kept  it. 
His  duty  being  to  bestow  it  upon  the  virtuous  Brahmins. 

2.  Escheats  fCve  not  governed  by  Hindoo  law,  for  rights  attach- 
ing to  property  are  dependent  on  the  religion  and  law  of  the  person 
holding  it  Property  without  an  owner  cannot  be  governed  by  the 
law  of  the  last  holders,  and  there  being  no  other  holder  the  law  of 
the  person  taking  it  governs  the  whole  question. 

Benabbb. — According  to  the  law  as  prevailing  in  Benares,  in 
de&ult  of  the  son  and  son's  son  and  grandson,  the  widow,  (sup* 
posing  the  husband's  estate  to  have  been  distinct  and  separate,) 
succeeds  to  the  property  under  the  limited  tenure  above  specified. 
But  if  her  husband*s  estate  were  joint,  and  held  in  co-paroenery, 
she  is  only  entitled  to  maintenance,  1  Macru  P,  H.  L,  32. 

In  de&ult  of  the  widow,  the  maiden  daughter  inherits.  In 
her  default,  the  married  indigent  daughter.  In  her  default,  the 
married  wealthy  daughter.  Then  the  daughter's  son.  But  the 
Vvoadachandra,  Vivadaratnakara^Midi  the  VivadachirUamani^  author- 
ities which  are  current  in  Mithila,  do  not  enumerate  the  daugh- 
ter's sons  amongst  the  series  of  heirs,  see  pogt^  p.  304.  The  mother 
ranks  next  in  the  order  of  succession.  Balaam  Bhatta  gives  the 
inheritance  to  the  father  first ;  so  Nanda  Fandita ;  so  Apararka, 
Kamalakara,  author  of  Vivadatandava  ;  the  authors  of  the  Smriti 
Chandrika,  Madanaratna,  Vyavahara  Maynkha,  Vtvada  Chan- 
drikuy  Batnakara ;  and  the  authorities  current  in  Benares  prefer 
the  father,  see  ante,  p.  228,  1  Macn.  P.  II.  L,  32. 

In  default  of  the  Either,  brothers  of  the  whole  blood  succeed,  and 
in  default,  those  of  the  half  blood.  In  their  default,  sons  inherit 
successively. 

The  paternal  grandmother,  see  antCf  p.  228. 

„  grandfather. 

Paternal  uncle  of  the  whole — of  the  half  blood, — their  sons  in 

succession. 
Paternal  great-grandmother. 
„       great  grandfather. 
„       sou  and  grandson  successively. 
„       great  grandfather's  mother. 
„  „  father. 

„  „  brother. 

„  „  brother's  son. 

Sapinbas. — In  the  same  order  to  the  seventh  degree,  which  in- 
cludes only  one  degree  higher  in  the  order  of  ascent  than  the  heirs 
above  enumerated. 

Samanodioas. — In  default  of  sapindas,  samanodicas  succeed. 
These  include  the  above  enumerated  heirs  in  the  same  order,  as 
far  as  the  fourteenth  in  degree.* 

♦  The  term  Qotraja,  or  GentileB,  has  been  defined  to  signify  sapindas  and 
samanodicas  by  Balaam.  Bhatta^  and  in  the  Svbodkini,  fto. 
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In  default  of  the  samanodioas,  the  Bundos  or  cognates  succeed. 
These  kindred  are  of  three  descriptions ;  personal,  paternal,  and 
maternal.  The  personal  kindred  are  the  sons  of  his  own  father's 
sister ;  the  sons  of  his  own  mother  s  sisters^  and  the  sons  of  his 
own  maternal  uncle.  The  paternal  kindred  are,  sons  of  his  Cither's 
paternal  aunt,  the  sons  of  bis  father's  maternal  aunt,  and  the  sons 
of  his  father's  maternal  uncle.  The  maternal  kindred  are,  the  sons 
of  his  mother's  paternal  aunt,  the  sons  of  his  mother's  maternal  aunt, 
and  the  sons  of  his  mother's  maternal  uncle.*     1  Macn,  P,  H,  L.  34. 

In  default  of  them  the  acharja  or  spiritual  preceptor,  the  pupil, 
fellow-student  in  theology,  learned  Brahmins,  and  lastly  the  estate 
escheats  to  the  crown.     1  Macn,  P,  H,  L,  34. 

MiTHiLA. — The  order  of  inheritance  in  Mithila  corresponds  with 
the  above.  In  GungadiiM  Jka  v.  Sreenarain,  and  Aftust.  LeelanmUe, 
2  S,  D.  A.  R,  11,  it  was  held  that,  according  to  the  Mithila  law, 
claimants  of  succession,  as  far  as  the  seventh,  (sapindas^)  and  even 
the  fourteenth  in  descent,  {samanodicas)  in  the  male  line  from  a 
common  ancestor,  are  preferable  to  the  cousin  by  the  mother's 
side  of  the  deceased  proprietor,  i.e.,  his  mother's  sister's  son.  Had 
the  case  been  decided  according  to  the  Bengal  law,  the  mother's 
sister's  son  would  have  succeeded,  he  taking  between  the  sapindas 
aud  mmanodicas  ;  for  it  was  there  held  that  the  son  of  a  maternal 
uncle,  (who  is  also  a  handhu,)  takes  the  inheritance  before  the 
lineal  descendants  from  a  common  ancestor,  beyond  the  third  in 
ascent,  Rschoorun  Mohapater  v.  Anund  Lai  Khan,  2  S,  D.  A.  35, 
1  Macn,  P,  H,  L,  35. 

Bombay. — There  is  a  considerable  difference  between  the  above 
order  of  inheritance  and  that  current  in  the  west  of  India.  In  the 
Vyavahara  Mayvkha,  the  heirs  after  the  mother  are  thus  enumer- 
ated : — 

The  brother  of  the  whole  blood. 

Son. 

Paternal  grandmother. 

Sister.f 

The  paternal  grandfather,  and  the  brother  of  the  half  blood 
who  inherit  together. 

Sapindas. 

Samanodicas,  and 

Bundhus  inherit  successively  according  to  the  degree  of  prox- 
imity. Maternal,  or  mother's  cognate  kindred,  are  the  sons  of  bis 
mother's  paternal  aunt,  of  his  mother's  maternal  aunt,  and  of  his 
mother's  maternal  uncle,  Mifac,  ch.  ii.  s.  vi.  §  1. 

*  See  Mitac,  In  this  series  no  provision  appears  to  be  made  for  the 
maternal  relations  in  the  ascending  line ;  bub  VcLouspatimUray  in  the  Vivida 
Chintamani,  assigns  to  the  maternal  uncle  and  the  rest  a  place  in  the 
order  of  succession  next  to  the  samanodicas ;  and  MUramuraf  in  ViramilrO' 
dayUf  expreses  his  opinion  that,  as  the  maternal  uncle's  son  inherits,  he  him- 
self should  be  held  to  have  the  same  right  by  analogy,  1  Macn,  P.  H.  L.  34. 

t  See  1  Borr,  Bombay  Reports,  71 ;  2  ih,  471.  A  8iBter*s  grandson,  8 
Morrii,  166.  * 
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Spiritual  preceptor. — The  acharjar,  or  spiritual  preceptor, 
succeeds  them. 

Pupil. — Then  follow  the  pupil,  the  fellow-student  in  theology, 
learned  Brahmins ;  and,  lastly,  the  ruling  power,  which,  in  this 
instance,  would  be  the  Empress  of  India. 

Southern  India. — The  order  of  succession,  according  to  the  law 
of  Southern  India,  does  not  appear  to  differ  from  that  current  in 
JSenareSy  1  Macn,  F,  IT.  L.  35. 

Kelioious  order. — Holy  mendicants,  devotees,  hermits,  ascetics, 
student  in  theology  resigning  all  worldly  ties,  have  their  title  as 
heirs  to  those  to  whom  they  are  by  nature  related,  and  their  pro- 
perty is  transmissible  amongst  themselves,  Jim,  Vahana^  ch.  xi.  s. 
vi.  §  35,  36,  note ;  Mitcw,  ch.  ii.  s.  viii. ;  3  Dig,  546  ;  Daya  Krama 
Sangrafia,  ch.  i.  s.  x.  §  35;  1  Stra.  II.  L.  150,  160,  165;  2  ib. 
248.  In  Bengalthe  rights  and  possessions  of  the  religious  order 
of  sanyasis  or  Gosains  pass  to  their  chelas  or  adopted  pupils,  Beng, 
R.  1806,  pp.  73,  92;  ib.  1807,  p.  144;  ih,  1810,  p.  246;  Bomb. 
R,  397  ;  1  Stra,  H.  L.  150. 

Danoing-girl. — The  property  of  a  dancing-girl  must  pass  to 
her  female  issue  first,  then  to  her  male,  as  in  the  case  of  other 
females,  Stra,  Man,  §  361.  On  failure  of  her  issue  it  will  go  to  the 
pagoda  to  which  she  is  attached,  ih,  §  362.  Mr  Strange  relies  upon 
the  pundits'  opinion,  but  they  cite  no  authorities. 

With  prostitutes,  the  tie  of  kindred  being  broken,  none  of  their 
relatives  who  remain  undegi*aded  in  caste,  whether  offspring  or 
other,  inherit  from  them ;  for  this  position  the  proceedings  of  the 
Sudr  Court  of  Madras,  dated  11th  Nov.  1844,  and  7  S.  D.  A,  273, 
are  referred  to,  as  authorities.  Mr  Strange^  §  363,  adds,  Their  issue 
after  their  degradation  succeed,  but  for  this  no  authority  is  cited. 
But  the  latter  position  appears  to  be  supported  by  the  judgment  of 
the  H,  C.  in  Mayna  Bai  v.  Uiiaram,  2  Mad,  H.  (7.  ^.  196 ;  8  Mowe'i 
In,  Ap,,  post,  p.  334,  wherein  it  is  ruled  that  there  is  no  authority 
against  the  existence  of  heritable  blood  between  the  woman  and  her 
"  illegitimate  offspring." 

Prostitution,  its  gains  recognised. — The  trade  of  prostitution 
Is  recognised  and  legalised  by  Hindoo  law,  ChalaJconda  Alasani  v 
Chalakonda  Ratnachalatn,  2  Mad.  II.  C,  R.  5Q. 

The  learned  editor  appends  the  following  note  to  this  case  : — 
In  Anundrow  Gunpet  v.  Bapoo  GungaxUmr^  the  High  Court  of 
Bombay  seemed  to  think  that  as  the  legislature  discountenanced 
prostitution  by  enacting  ss.  372,  373  of  the  Penal  Code,  it  was 
time  to  withdraw  the  sanction  of  the  profession  of  a  prostitute, 
which  had  been  given  by  the  decision  in  Tara  Munee  Dosea  v. 
Motee  Buneanee,  and  in  Morris  Bomb,  R.  1851,  p.  137. 

'*  With  prostitutes  the  tie  of  kindred  being  broken,  none  of  their 
relatives  who  remain  undegraded  in  caste,  whether  ofi&pring  or  others, 
inherit  from  them.  (Pro.  of  Sudr  Court,  11th  Nov.  1844, 7  S.  D,  A. 
273.)    Their  issue  after  their  degradation  succeed,"  Stra.  Man.  363. 

u 
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QufiBre,  If  this  is  law,  samhajidha  or  relationship  can  only  be  de- 
stroyed by  Ghatasphotanay  Moreover,  if  it  be  said  that  by  Hindoo 
law  a  wcman  loses  caste  by  becoming  a  prostitute,  and  therefore 
cannot  inherit,  Act  xxi.  of  1860  applies — If  then  she  can  inherit^ 
why  should  not  her  undegraded  relatives  inherit  from  her  ) 

Lands  endowed  for  reliqiocs  purposes. rr-These  lands  although 
the  management  of  them  passes  by  inheritance,  subject  to  u^age, 
are  not  heritable  as  private  property,  see  Elder  Widoto  of  Rajak 
Chatterdm  v.  Younger  Widow,  Beng.  R,  1807,  p.  103  ;  Marain 
Bass  Y,  JBindhasan  Doss,  ih,  1814,  p.  481 ;  1  Stra.  H.  L,  151 ;  2 
ib.  250 ;  Sir  W.  Jones;  ib.  369. 

What  law  qoverns  parties  who  migrate  from  one  district 
TO  another  where  a  different  school  of  law  PRBVAiLa — Upon 
a  question  whether  the  MithUa  or  Nvddea  law  was  to  regulate  the 
succession,  the  test  to  be  applied  is  the  form,  and  character  of  the 
religious  rites,  and  ceremonies,  and  the  usages  of  the  family. 

When,  therefore,  a  family  of  Bengali  Soodra  Sutgops,  had 
migrated  at  a  remote  period  from  the  south-west  of  Bengal,  where 
the  Nuddea  law  prevailed,  to  the  district  of  Poornea,  where  the 
Mithila  law  was  in  force,  and  had  adopted  and  performed  their 
religious  rites  and  ceremonies  according  to  the  law  of  Mithila, 
the  lords  of  the  Judicial  Committee  of  the  Privy  Council  held, 
affirming  the  decree  of  the  Sudr  Court,  that  the  Mithila  law  ia 
such  case  governed  the  right  of  succession,  Rany  Pudmavali  y. 
Baboo  Doolar  Sing,  4  Moore's  In,  Ap.  259.  Upon  a  claim  to  the 
inheritance  of  a  zemindary  in  Midnapore,  which  had  been  in 
possession,  for  a  long  period  anterior  to  the  institution  of  the  suit 
of  a  family  of  Gutgop  Brahmins,  who  had  migrated  from  Bengal 
to  Midnapore,  but  had  retained  their  laws,  and  performed  their 
religious  ceremonies  according  tothe Daya  Bkaga,eiud  other  author!* 
ties  in  force  in  Bengal.  The  lords  of  the  Judicial  Committee 
held,  affirming  the  judgment  of  the  Sudr  Court,  that  the  Daya 
Bhaga  Sastras  must  govern  the  descent,  and  not  the  Mitacshara^ 
which  prevailed  in  Midoapore,  Rany  SrimvUy  JHbeah  v.  Rany 
Koond  LiUa,  4  Moore's  In^  Ap.  292. 

A  deed  purporting  to  be  a  deed  of  gift  of  a  zemindary  was  exe- 
cuted to  a  stranger  by  the  widow  of  the  zemindar  last  seised,  who 
died  without  issue.  The  deed  was  made  with  the  confirmation  of 
the  Bundhus,  the  mother's  brother's  sons,  the  heirs,  held  to  be 
valid  by  Daya  Bhaga  Sastras^  as  against  a  party  claiming  the  8U0- 
oession  according  to  the  Mitacshara,  as  being  descended  in  the 
seventh  remove  in  the  male  line  from  the  common  ancestor,  ib, 

Canaresb  Law — Alita  Santana — Division  of  family  property, 
— This  term  is  derived  from  Karn  Aliya,  son  in  law  ;  and  Sri  So- 
tana,  offspring;  see  Chamier's/^  the  land  assessment,  and  the  landed 
tenures  of  Canara"  Mangalore,  1853,  pp.  16,  86,  where  it  is  stated 
that  the  rule  was  introduced  into  Canara  about  the  beginning  of 
the  third  century.  Mr  Strange  in  his  Manual,^  iOi,  says,  In  Canara 
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a  similar  system  (speaking  of  Malabar  law)  of  inheritance  obtains 
which  is  termed  Aliya  Santan.  In  Malabar,  the  Brahmins  do  not 
follow  this  rule.  In  its  details  the  law  of  Aliya  Sautan  corresponds 
with  that  of  MaroomakcUayam,  saving  that  the  principle  that  the 
inheritance  vests  in  the  females  in  preference  to  the  males  is  in 
practice  better  carried  out  in  Canara,  where  the  management  of 
property  vests  ordinarily  in  females,  while  in  Malabar  the  males 
commonly  administer  thereto. 

In  Canara,  females  only  are  recognised  as  the  proprietors  of 
family  property,  and  division  cannot  be  enforced  by  one  of  the 
members  of  a  family  governed  by  the  law  of  Aliya  Santan.  This 
system  differs  only,  from  that  of  Malabar,  in  more  consistently  car- 
rying out  the  doctrine  that  all  rights  to  property  are  derived 
from  females,  per  Mr  Holloway,  «7i,  Munda  Chetti  v.  Timmaju 
Henm,  1  Mad.  H.  G.  R.  380. 

This  suit  was  brought  by  a  female  member  of  a  family,  governed 
by  this  rule,  which  prevails  in  Canara,  for  a  division  of  the  family 
property,  and  for  the  recovery  of  a  moiety  claimed  by  the  plain- 
tiff. 

The  District  Munsiff  of  Mangalore  gave  judgment  in  favour  of 
the  plaintiff,  but  disallowed  a  portion  of  her  claim  on  the  ground 
that  it  was  self-acquired  property  of  the  second  defendant. 

This  judgment  was  appealed  from,  and  tbe  principal  Sadr.  Ameen 
decreed  that  the  plaintiff  was  entitled  to  the  entire  lands  claimed  ; 
and  this  decree  was  also  appealed  from  to  the  High  Court,  and  it 
was  contended  by  the  defendants  (appellants)  that  the  division  of 
family  property  in  Canara,  where  inheritance  is  governed  by  the  Aliya 
Santan  rule,  cannot  legally  be  enforced. 

The  case  was  remitted  to  the  Court  below  to  take  evidence  with 
reference  to  the  existing  custom  and  usage,  and  the  civil  judge  re- 
plied that  the  division  of  family  property  had  been  allowed  in  nume- 
rous suits  since  1825. 

Mr  Justice  Frere^  in  delivering  judgment  in  the  principal  case, 
said,  '*  It  is  necessary  to  remark  that  the  practice  of  the  division  of 
family  property  at  the  instance  of  individual  members  is  undoubt- 
edly at  direct  variance  with  the  ancient  law  upon  the  subject.*'  It 
is  admitted  that  the  law  book  called  after  Bhutalapandiya  *  con- 
stitutes the  basis  of  Aliya  Santan  system  which  prevails  in  Ca- 
nara, and  in  a  portion  of  this  book  which  is  quoted  by  Mr  Findlay 
Anderson  in  his  decree  in  appeal.  No.  82  of  1843,  such  divi- 
sion is  repeatedly  prohibited,  and  in  express  terms. t     It  remains, 

*  The  learned  editor  of  the  report  of  the  principal  case  has  appended  the 
following  note  to  it.  The  work  attributed  to  this  author,  who  is  said  to  have 
lived  in  the  beginning  of  the  era  of  Salivahana,  a  d.  78,  though  printed  in 
Canara,  is  still  untranslated  unto  English. 

t  "The  eldest  child  of  the  eldest  sister,  be  it  male  or  female,  is  to  be  jajainana, 
(manager,)  and  is  to  hold  the  property  as  such.  But  it  cannot  be  divided 
among  the  family.  The  remaining  members  are  to  act  under  the  authority  of 
fuch  female,  or  male  manager.    If  a  disagreement  takes  place  between  the 
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therefore,  to  be  coDsidered  whether  this  ancient  law,  which  is  in 
conformity  with  that  of  Malabar,  has  been  superseded  by  any 
custom  or  usage  which  has,  by  long  prescription,  or  otherwise,  ac- 
quired the  form  of  law.  The  learned  judge  adds,  that  the  question 
must  be  decided  in  the  negative;  and  continues.  Of  the  decrees 
submitted  by  the  late  civil  judge,  several  award  division  in  favour 
of  males,  and  are  thus  clearly  opposed  to  the  local  law  as  now 
settled  in  Canara.  In  none  does  the  question  of  compulsory  divi- 
sion between  the  females,  who  alone  are  now  recognised  as  the  pro- 
prietors of  the  family  estate,  appear  to  have  been  judicially  tried 
and  decided.  No.  82  of  1843,  in  which  he  quotes  BhutalapancUydf 
Mr  Findlay  Anderson,  the  late  expeiienced  judge  of  Mangalore,  has 
expressed  an  opinion  in  favour  of  such  division,  but  simply  on 
the  ground  of  expediency,  for  he  admits  that  it  is  contrary  to 
the  intent  of  the  Alii/a  Santan  law,  and  it  is  important  to  observe 
that  the  question  at  issue  in  that  case,  was  not  that  of  division  be- 
tween females,  but  of  the  respective  rights  of  a  male  and  female 
member  of  the  same  family,  so  that  the  judgment  can  form  no 
precedent  as  respects  the  point  now  under  consideration.  After 
commenting  upon  and  distinguishing  the  suit.  No.  376  of  1833, 
the  learned  judge  adds,  We  arrive  at  the  conclusion  that  the  ancient 
law  which  prohibits  any  compulsory  division  of  the  family  estate 
in  Canara  generally,  has  not  been  in  any  way  legally  abrogated,  or 
superseded. 

HoUowayy  J*.,  said.  It  has  not  been  disputed,  as  indeed  it  could 
not  be,  that  the  compulsory  division  of  the  family  property 
is  wholly  opposed  to  the  authorities  upon  which  Aliya  Sanian 
system  of  inheritance  rests.  It  is  equally  opposed  to  the  principle 
of  that  system  which  vests  the  property  in  the  females  of  a  family. 
.  .  .'  The  only  cases  cited  are  those  of  inferior  courts,  evidently 
influenced  by  their  views  of  expediency  in  the  particular  cases  be- 
fore them ;  and,  still  more  singularly  decisions  in  which,  while  vio- 
lating the  law,  these  courts  have  admitted  its  existence.  .  .  .  The 
divisibility  of  family  property  in  Canara,  is  one  of  those  propositions 

Bisters,  the  elder  sister  is  to  provide  the  younger  sister  with  a  separate  house 
and  its  necessary  apparatus,  retaining  the  general  managership,  and  perform* 
ance  of  ceremonies,  but  no  division  of  property  can  be  made.  To  the  dignities 
of  chief  families  held  bj  the  manager  of  the  senior  branch,  the  members  of  his 
own  Santan  will,  on  his  demise,  be  entitled  to  succeed.  Those  of  the  junior 
branch  will  have  no  right.  If  all  the  members  of  the  senior  branch  be  ex- 
tinct, then  those  of  the  junior  will  have  a  right.  The  husband  is  not  permit- 
ted to  confer  upon  his  wife  any  gifts,  but  the  marriage  present.  If  he  give  one 
pice  («ic,)  more,  then  the  family  may  resume  it.  The  father  may  give  whatever 
self-acquired  property  he  likes,  but  no  ancestral  property  to  his  children.  This, 
bis  private  property,  may  be  inherited  by  his  children.  On  failure  of  collateral 
descendants,  a  female  of  the  same  buUi  must  be  adopted,  males  cannot  be 
adopted.  From  failure  of  heirs,  Aliya  Santan  estates  cannot  be  sold  nor  trans- 
ferred to  the  wife's  children.  He  must  adopt  a  female  who  is  to  inherit  the  pro- 
perty. If  a  family  becomes  extinct  without  such  an  adoption,  the  elders  of 
the  caste  should  assemble,  and  adopt  another  couple  of  people  from  the  same 
lineage,  whose  oflEspring  then  succeeds  to  the  property." 
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which  fall  within  the  oategorj  of  law  taken  for  granted,  and  is 
found  when  examined,  to  have  no  solid  foundation.  The  evidently 
moral  precept  to  give  women  who  cannot  agree  with  the  rest  sub- 
sistence out  of  the  house,  is  not  onlj  no  authority  for  this  claim  to 
compulsory  division,  but  is  a  positive  authority  against  it. 

Malabar. — In  the  province  of  Malabar,  among  the  great  body 
of  its  inhabitants,  a  different  rule  of  descent  prevails  from  what 
exists  in  other  districts  of  the  Presidency,  Canara  excepted.  In 
these  two  provinces  the  descent  runs  in  the  female  line.  A  man's 
sons  are  not  in  the  line  of  his  heirs,  his  property  goes  to  his 

Sisters. 

Sister's  sons. 

Sister's  daughtera 

Sister's  daughter's  sons  and  daughters. 

Mother. 

Mother's  sisters,  their  children. 

Maternal  grandmother. 

Her  sisters,  and  their  children. 

Failing  these  and  their  stock,  in  the  same  way  of  descent,  it  goes, 
as  in  the  other  part  of  the  Presidency,  to  the  man's  disciple  and 
fellow  student,  and  then  escheats,  Stra.  Man,  H.  L,  §  382. 

This  rule  of  descent  is  termed  Maroomakatayam,  or  Nepotism, 
in  the  female  line.  Mr  Strange  Manual,  §  383,  says,  The  origin 
thereof  is  conceived  to  be  thus  : — It  is  alleged  that  Parasooramen, 
the  first  king  of  Malabar,  introduced  Brahmins  into  the  district,  and 
gave  them  possessions  therein ;  and  to  prevent  these  properties 
from  being  split  up,  decreed  that  they  should  vest  in  the  elder 
brothers,  whom  alone  he  permitted  to  contract  marriage.  The  sons 
of  these  were  to  be  accounted  as  sons  for  the  whole  family.  The 
junior  members,  being  without  wives,  were  permitted  to  consort 
with  females  of  lower  castes ;  the  offspring  of  these  unions  not 
being  legitimate,  could  not  take  rank  as  Brahmins,  or  inherit  from 
their  fathers.  Their  inheritance  was  hence  made  to  follow  from 
their  mothers.  The  lower  castes  fell  into  the  same  system  of 
promiscuous  intercourse  amongst  themselves.  With  them  the 
females,  before  attaining  maturity,  go  through  a  form  of  marriage, 
the  bridegroom  not  necessarily  taking  the  posit^pn  of  husband. 
After  maturity  they  may  consort  with  whom  they  please,  and  with 
as  many  as  they  please,  provided  that  the  connexion  be  with  mem- 
bers of  their  own,  or  some  higher  caste.  The  offspring  succeed  to 
the  estate  in  the  mother's  family  ;  it  being  obvious  that  parentage 
cannot  be  traced  out  in  the  line  of  the  male. 

Castes  followino  the  maroomakatatah  rule  are  all,  ex- 
cept Brahmins  and  Aka  Podwals,  a  class  of  pagoda  servants,  the 
artisans, — viz.,  carpenters,  brass,  black,  and  gold  smiths ;  the  Chero- 
mars  or  slave  tribe  ;  the  Malayers  and  the  Paniars,  with  whom  the 
rule  of  descent  is  to  sons.  The  Fecars  or  toddy-drawers,  and  the 
Mookwas,  or  fishermen  of  North  Malabar  follow  the  rule,  while  those 
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to  the  South  observe  makatajam  or  descent  to  sons.  In  North 
Malabar,  most  of  the  Moplas,  although  Mahommedans,  follow  also 
the  rule  of  female  descent  in  this  respect,  having  conformed  to  EUn- 
doo  usage  in  the  times  of  the  ascendency  of  the  Hindoos,  tb.  §  384. 

United  fa  milieu — The  adherents  to  the  female  line  of  descent 
form  united  family  communities  called  Tarawads,  The  remotest 
member  is  acknowledged  as  one  of  the  family  if  living  under  sub- 
ordination to  its  head,  and  taking  part  in  its  religious  observances. 
The  senior  male,  of  whatever  branch,  is  the  head  of  the  fetmily,  and 
is  termed  Karanaven^  the  other  members  being  termed  Anandravmt 
ib.  §  385. 

Succession  as  karanayen. — The  position  of  karanaven,  belongs  to 
the  senior  relative  of  the  deceased  karanaven,  and  not  to  the  nearest 
in  blood  to  the  deceased.  Thus,  a  mother's  sister's  daughter's  son, 
being  the  senior,  is  preferred  to  a  mother's  sister's  son.  He  would 
be  preferred  also  to  a  sister's  son,  who  is  the  nearest  in  descent,  ib, 
§  386.  Each  member  of  the  tarawad  has  a  right  to  succeed  by 
seniority  to  the  manap:ement  of  the  family  property,  Kunigaralu  v. 
Arren^adm,  2  Mad.  ££,  C.  R,  12. 

The  right  of  the  eldest  member  of  a  Nambndiri  family  to  manage 
the  illom  is  absolute,  and  where  a  junior  member  has  in  fact  man- 
aged it,  then  this  is  presumed  to  have  been  with  the  permission  of 
the  former,  who  may,  at  any  time,  take  up  the  actual  control, 
Namhiatan  Nambudiri  v.  NamhicUan  Nambndiri,  2  Mad.  H.  C.  B. 
110. 

No  RIGHT  TO  PARTTnoN. — The  head  of  the  family  has  entire  con- 
trol over  the  concerns  and  property  of  the  family,  to  which  he  has 
to  administer  for  the  good  of  the  whole.  The  unity  of  the  family 
may  not  be  broken  up  by  any  member  claiming  his  share,  and 
forcing  on  a  division,  or  incurring  debt,  and  charging  it  on  the 
property,  tb.  387.  The  family  may,  however,  by  common  consent, 
come  to  a  division  amongst  themselves,  and  the  courts  would  up- 
hold it,  and  would  doubtless  grant  relief  where  a  wrong  was  inflicted 
upon  an  individual  member. 

But  a  division  cannot  be  enforced  by  a  co-sharer,  nor  by  a  credi- 
tor, ib.  §  388. 

The  principle  op  partition. — The  division  would  be  according 
to  the  taveries,  or  branches  of  the  family ;  that  is,  the  property 
would  be  divided  primarily  according  to  the  number  of  the  sisters 
of  the  common  ancestor,  these  giving  rise  to  the  branches,  and 
afterwards  among  their  progeny,  ib.  §  389. 

Alienation. — Tbo  karanaven  can  alienate  all  moveable  property, 
ancestral,  or  self-acquired,  at  his  discretion.  But  as  to  immoveable 
property,  whether  self-acquired  or  ancestral,  he  must  have  the 
written  assent  of  the  chief  anandraven,  tb.  §  390. 

The  absence  of  concurrence  of  an  anandraven,  living  in  discord 
with  the  karanaven,  would  not,  however,  vitiate  the  act  of  the 
karanaven  in  alienating  immoyeable  property,  the  rule  requiring  the 
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assent  of  the  anandrayen  to  such  alienation  implying  that  the 
family  is  an  united  one,  Stra.  Man,  J^.  Z.  §  391. 

A  karanaven  may  raise  money  on  mortgage  for  the  use  of  the 
family  without  the  assent  of  the  anandrayen.  It  is  only  in  mak- 
ing absolute  alienation  that  their  concurrence  is  necessary,  Stra. 
Man,  H,  L,  %  392.  The  signature  of  the  latter  is  not  required  to 
giye  yalidity  to  bonds  executed  by  the  karanayen,  ih,  393. 

According  to  Malabar  law  a  sale  of  family  property  is  yalid  when 
made  with  the  assent,  express  or  implied,  of  all  the  members  of 
the  tarawad,  and  when  the  deed  of  sale  is  signed  by  the  karanaven 
and  the  senior  anandraven,  t/,  sui  juris,  Kondi  Menon  y.  Srangivr 
reagaita  Ahammada,  1  Mad,  H,  G,  H,  248.  Such  signature  ia  primd 
facie  eyidence  of  the  assent  of  the  family,  and  the  burden  of  proof 
of  dissent  lies  on  those  who  allege  it,  tb. 

The  assent  of  the  anandrayen  is  necessary  to  a  sale  of  tarawad  by 
a  karanayen.  The  chief  anandraven's  signature  to  the  instrument 
of  sale  is  sufficient  but  not  indispensable  eyidence  of  such  assent, 
Kaipreta  JRamen  y.  MaJckaiyil  MtUoren,  1  Mad,  H,  G.  R*  359. 

Property  AssiaxED  for  Nayar  females — Judgment  against 
KARANAVEN. — Property  assigned  by  males  of  a  Nayar  family,  for  the 
support  of  their  females,  is  still  family  property,  and  liable  as  such 
to  be  taken  in  execution  to  satisfy  a  judgment  against  the  karanaven, 
Parrakel  Kondi  Menon  y.  Vadakentil  Kunni  Penna,  2  Mad,  H,  (7. 
^.41.  Certain  maroomakkatayam  land  had  been  attached  in  satiS' 
£EU3tion  of  a  decree  obtained  by  the  defendant  against  the  plaintiff's 
deceased  karanaven.  The  suit  was  brought  to  cancel  the  attachment 
The  plaintiff  alleged  that  the  land  was  her  Stridhana,  and  had  been 
set  aside  by  the  males  of  her  tarawad  for  her  support.  The  defend^ 
ant  oontended  that  the  land  still  belonged  to  the  tarawad,  and  was 
therefore  liable  for  the  debt  of  the  karanaven.  The  munsiff  dis^ 
missed  the  suit,  but  on  appeal  the  civil  judge  reversed  his  decree. 
The  Court  held,  that  the  decision  of  the  civil  judge  was  bad  law, 
as  the  karanaven  could  at  any  time  alter  the  disposition  of  family 
property  so  made.  It  is  clear  that  it  is  still  family  property,  and 
still  liable  for  a  judgment  binding  on  the  family.  Even,  however, 
if  the  family  arrangement  amounted  to  a  binding  contract  between 
the  members  of  the  family,  such  arrangement  could,  in  no  circum- 
stances, have  the  effect  of  withdrawing  family  property  from  the 
execution  of  a  decree  binding  that  property. 

Charges  on  property. — Debts  to  be  chargeable  on  the  family 
property  must  have  been  contracted  for  the  use  of  the  family  by 
the  karanaven,  or  other  member  managing  under  his  sanction. 
The  debts  of  individual  members  cannot  be  charged  on  the  pro- 
perty, Stra,  Man,  §  394,  nor  one  contracted  by  the  head  of  the 
family  for  his  own  use,  ib,  §  395.  The  debtor's  estimated  share  in 
the  family  property  is  not  liable  for  individual  debts,  Stra,  Man,  § 
896.  The  presumption  is  that  a  debt  contracted  by  a  karanayen 
was  for  the  use  of  the  fiimily.    The  presumption  would  be  the 
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other  way,  where  the  debt  was  contracted  by  the  anandrayeD,  ib, 
§  396. 

A  karanayen  may  be  superseded  for  iDCompetency,  loss  of  caste, 
old  age,  deafness,  blindness,  dumbness,  madness,  disgraceful  con- 
duct, and  dissipation  of  the  family  meana  When  put  aside  either 
by  the  family,  or  legal  process,  he  is  to  be  replaced  by  the  next 
senior  competent  male  member,  Stra.  Man,  §  398. 

Sklf-acquired  PROPERTr. — Self-acquired  moveable  property — i.*., 
what  has  been  obtained  by  individual  exertion,  and  without  aid 
from  the  family  funds,  belongs  exclusively  to  the  acquirer,  and  may 
be  disposed  of  by  him  at  his  pleasure.  Females  may  hold  it,  as 
well  as  males.  On  demise,  it  descends,  in  the  case  of  males,  to  their 
Bister's  sons,  or  nearest  anandraven  ;  and  in  the  case  of  females,  to 
their  issue,  male  and  female,  Stra.  Man,  H.  L.  §  399. 

By  the  law  of  Malabar,  all  acquisitions  of  any  member  of  a  family, 
which  he  has  not  disposed  of  in  his  lifetime,  form  part  of  the  family 
property. 

The  acquirer  may,  during  his  lifetime,  hold,  alienate  at  once, 
and  encumber  his  self-acquisitiona  A  karanaven  in  possession  of 
the  family  funds  is  presumed  to  have  made  all  acquisitions  with 
them,  and  for  the  benefit  of  the  corporate  body.  But  such  pre- 
sumption is  not  irrebuttable,  and  his  alienation,  or  charge  of  such 
acquisitions  made  during  his  lifetime  may  be  valid,  Kallati  Kwiy'u 
Menon  v.  Palat  Erracka  Menon,  2  Mad.  H.  C.  R.  162. 

These  suits  were  brought  by  the  head  of  a  Malabar  family  to 
recover  land  in  possession  of  the  son  of  a  former  head.  The  defence 
set  up  was,  that  the  land  was  the  self-acquisition  of  the  deceased, 
and  that  during  his  lifetime  he  had  alienated  it  to  the  defendants. 

The  Lower  Courts  held  that  the  alienation  was  void,  but  expressed 
no  opinion  upon  the  questions,  whether  the  property  was  self- 
acquired,  and  if  so,  whether  it  was  alienated  during  the  lifetime 
of  the  acquirer. 

Per  curiam  *  it  is  unquestionably  the  law  of  Malabar,  that  all 
acquisitions  of  any  member  of  a  family  undisposed  of  at  his  death, 
form  part  of  the  family  property,  that  they  do  not  go  to  the 
nephews  of  the  acquirer,  but  fall,  as  all  other  property  does,  to 
the  management  of  the  eldest  surviving  male. 

It  is,  however,  as  unquestionable  law,  that  the  acquirer  is  fully 
entitled  to  hold,  encumber,  and  dispose,  during  his  lifetime,  of  his 
self-acquisitions.  That  doctrine,  of  the  soundness  of  which  we 
entertain  no  doubt  whatever,  was  laid  down  by  this  Court  in  a 
case,  unfortunately  not  reported,  and  is  unquestionably  in  accord- 
ance with  usage ;  for,  in  all  the  reckless  litigation  of  Malabar,  one 
member  of  the  Court,  with  the  judicial  experience  of  several  years, 
does  not  remember  an  instance  of  a  karanaven  attempting  to  get 
into  his  own  hands  the  self-acquired  property  of  a  junior  member. 

That  a  karanaven,  who  is  in  possession  of  the  family  funds,  will 

♦  Scotland,  C,J.,  and  Holloway,  J. 
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be  supposed  to  have  made  all  acquisitioDS  with  them,  and  for  the 
benefit  of  the  corporate  body,  is  unquestionable.  It  is  also  clear 
that  it  lies  upon  those  who  assert  such  self-acquisitions,  to  make 
them  out  by  the  most  satisfactory  evidence ;  so  strong  is  the  pre- 
sumption in  the  case  of  a  karanaven  against  self-acquisition. 

When  once  established,  however,  we  are  perfectly  satisfied  that 
an  alienation,  charge,  or  other  disposition,  to  take  efifect  at  once, 
made  during  his  lifetime,  will  be  perfectly  valid. 

Widowhood. — There  is  nothing  analagous  to  the  case  of  widow- 
hood, as  elsewhere  existing.  Females,  whether  in  alliance  with 
males  or  not,  reside  in  their  own  families,  Stra.  Man,  H,  L,  §  400. 

Management  bt  females. — In  theory,  the  property  is  held  to 
vest  in  the  females  only,  the  males  having  rjght  of  management 
and  claim  to  support.  Practically,  the  males  are  oo-sharers  with 
the  females.  In  default  of  males,  females  succeed  to  the  manage- 
ment of  the  family  property.  In  some  families,  the  management 
devolves  on  them  in  preference  to  the  males.  In  such  cases,  the 
senior  female  takes,  t6.  §  401. 

Maintenance. — All  members  of  the  family,  even  the  remotest, 
are  entitled  to  maintenance,  1  Stra,  Man,  H,  X.  §  402.  It  seems 
an  anandiraven's  right  to  maintenance  is  merely  a  right  to  be 
maintained  in  the  family  house,  Kunigaratu  v.  Arrungaden,  2  Mad. 
H,  C,  R.  12. 

Account  prom  karanaven — Succession  to  management — Anan- 
draven'b  bight  to  maintenance. — An  individual  member  of  a 
tarawad,  governed  by  the  Maroomakkatayam  rule,  has  no  right  to 
an  account  from  the  karanaven,  Kunigaratu  v.  Arrungaden, 
supra. 

This  suit  was  brought  to  recover  a  certain  sum,  the  balance  of 
the  amount  due  for  maintenance,  and  for  the  payment  in  future, 
by  way  of  maintenance,  of  a  share  of  the  yearly  income  of  the 
family  property,  such  share  to  be  ascertained  by  dividing  the 
income  into  as  many  equal  parts  as  there  are  members  of  the 
family.  The  plaintiffs  and  defendants  constituted  a  tarawad 
governed  by  the  Maroomakkatayam  usage,  and  of  which  the  first 
defendant  was  the  karanaven.  The  principal  Sadr  Ameen  decreed 
in  favour  of  plaintiff.  This  decree  was  reversed  by  the  civil  judge 
in  the  following  judgment — "The  plaint  recites  that  they  were 
members  of  a  family  following  the  rule  of  nephews,  that  the 
property  of  the  family  is  in  the  hands  of  the  eldest  member,  and 
they  ask  for  a  share  of  the  income  to  be  assessed  by  dividing  the 
whole  into  equal  parts.  The  plaint  contains  the  usual  fallacy, 
that  all  the  members  of  the  family  have  equal  rights  therein. 
They  have  equal  rights  in  one  particular ;  each  has  the  right  of 
succeeding  to  the  management  as  he  becomes  senior  in  age.  The 
whole  doctrine  of  a  Malabar  family  is,  that  they  are  all  to  reside 
in  the  family  house,  and  be  there  supported  by  the  head  of  the 
family.     There  never  was  the  slightest  pretence  for  saying,  that 
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each  was  entitled  to  an  account ;  and  if  the  head  could  not  show 
that  he  had  expended  an  aliquot  portion  of  the  income  upon  each 
member,  that  such  member  could  sue  for  the  balance ;  jet  to  this 
length  the  plaint  and  the  decree  of  the  Lower  Court  would  lead  us. 
The  prayer  of  the  plaint  is  as  inadmissible  as  a  plaint  to  diyide  the 
whole  property  between  the  Tarious  members  would  be.  • .  .  I  have 
the  very  strongest  doubts  whether  it  is  open  to  any  member  of  a 
Malabar  family  to  ask  for  support  out  of  the  family  house.  On 
appeal  against  this  decision,  it  was  contended,  that  an  anandrayen 
and  his  karanaven  are  respectively  in  the  positions  of  a  ceshd  que 
trust,  and  trustee,  and  the  right  to  call  for  an  account  of  the 
trust,  is  an  incident  to  the  beneficial  enjoyment.  Mr  Justice  Frere 
confirmed  the  decree  of  the  civil  judge,  observing,  The  doctrine  of 
trusts  had  nothing  to  do  with  the  case,  and  that  the  law,  as  laid 
down  by  the  civil  judge,  was  in  accordance  with  his  own  eight 
years*  experience. 
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CHAPTER  X. 
PARTITION. 

SECTlOKa 

I.  The  natural  condition  of  a  Hindoo  familt. 
IL  Who  arb  the  objbctb  of  partition. 

III.  Mode  of  partition. 

IV.  Period  of  partition. 

V.  Partition  against  father's  consent  of  ancestral  propbrtt. 

VI.    DibTRIBDTION  BETWEEN  FATHER  AND  SONS. 
VII.    As  TO  THE  RIGHT  TO  DEMAND  PARTITION  AMONG  CO-HEIRS. 

VIII.  Upon  what  property  partition  attaches. 
IX.  Eyidbncb  of  partition. 
X.  Rb-union. 

Section  I. 

The  natural  condition  of  a  Hindoo  family  is  that  of  union — Defini- 
tion of — Partition  may  take  place  where  no  property — Three  modes 
of  disposing  of  property — 1.  By  partition — 2.  By  alienation — 3. 
By  will — In  Malabar  no  one  member  entitled  to  division — In 
Madras  any  member  can  call  for  it^  Presumption  in  joint  family 
that  all  the  property  is  Joint — Yet  they  need  not  be  joint  in  all  re- 
spects— May  be  total  or  partial — I^eed  not  attach  upon  the  wfiole  of 
the  property — Partial  as  to  number  of  shares — As  to  amount —  The 
law  of  succession  follows  the  nature  of  the  property — Agreement  to 
divide  may  be  enforced  by  the  widow — Partition  final — Effects 
subsequenUy  discovered — Re- distribution  by  consent — Where  in- 
equality  caused  by  frofud — By  concecUment — Re-union — Condition 
of  co-parcenery  destroyed  by  partition — Status  of  native  Christians 
— Payment  of  debts  previous  to  division — Payment  or  appoi'tionr 
merit  with  consent  of  creditors — Postponement  with  consent  of 
creditors — Mode  of  providing  for  payment  —  Debts  contracted 
after  division — On  initiation  of  younger  brothers — Marriage  of 
daughters. 

Definition  of  partition  of  heritage. — The  natural  condition 
of  a  Hindoo  family  is  that  of  union.  Narada^  Id,  1,  declares, 
Where  a  division  of  the  paternal  estate  is  instituted  by  sons,  that 
becomes  a  topic  of  litigation  called  bj  the  wise  partition  of  heritage, 
Mayukhxiy  oh.  iv.  s.  iii.  §  1 ;  Jimuta  Vahuna,  oh*  i.  §  3 ;  Mitac 
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cb.  i.  B.  i.  §  5.  The  word  "sons,"  includes  (by  ajnecdocbe)  grand- 
sons and  the  rest,  and  in  the  same  way  by  paternal,  (is  intended 
the  estate  of,)  the  grandfather  and  the  rest,  and  this  deBnition  of 
partition  of  heritage  has  been  declared,  Mayukha,  ch.  iy.  s.  liL  $ 
1 ;  Mitac,  ch.  i.  s.  i.  §  5,  and  note  5.  Partition  is  the  adjust- 
ment of  diyerse  rights  regarding  the  whole,  by  distributing 
them  on  particular  portions  of  the  aggregate,  Mitac  ch.  i.  s.  L 

§4. 

Inhekitance  includes  succession  to  the  goods  of  any  relative. 

— The  expressions  "paternal,"  and  "by  sons,"  both  indicate  any  rela- 
tion, for  the  term  "  partition  of  heritage*'  is  used  for  a  division  of  the 
goods  of  any  relation  by  any  relatives,  Narada,  13;  2  Meniiy  ch. 
ix.  §  103  ;  Jim,  Vahana,  ch.  i.  §  3 ;  Mitac,  ch.  i.  a  i.  §  5,  Parti- 
tion consists  in  manifesting  [or  particularizing  by  the  casting  of 
lots  or  otherwise]  a  property  which  had  arisen  in  lands  or  chattels, 
but  which  extended  only  to  a  portion  of  them,  and  which  was 
previously  unascertained,  being  unfit  for  exclusive  appropriation, 
because  no  evidence  of  any  ground  of  discrimination  existed,  Jim, 
Vahana,  ch.  i.  §  8,  or  partition  is  a  special  ascertainment  of  pro- 
perty, or  making  of  it  known,  [by  reference  of  a  particular  share  to 
a  particular  person,]  tb.  §  9. 

Partition,  in  its  most  general  sense,  comprehending,  as  well  the 
division  of  the  paternal  property  during  the  life  of  the  father,  as 
that  which  usually  takes  place,  at  some  period  or  other,  among 
co-heirs,  is  adjusting,  by  distribution,  the  possession  of  different 
parties  to  a  pre-existing  right,  1  Slra,  H,  L,  176. 

The  definition  holds  good  in  the  case  even  of  a  single  article ; 
the  right  to  which  may  be  shared,  as  provided  by  Vrihaspaii;  Jim. 
Vahana^  ch.  i.  §  10. 

Pabtition  mat  take  place  even  where  there  is  no  property. 
— Even  where  there  is  total  failure  of  common  property,  a  par- 
tition may  also  then  be  made,  by  the  mere  declaration,  *'  1  am 
separate  from  thee.**  A  partition  may  even  be  a  mere  mental  dis- 
tinction. This  exposition  dearly  distinguishes  the  various  qualities 
term,  Mayvkha^  ch.  iv.  s.  iii.     See  post,  p.  339. 

Three  modes  of  disposing  of  profertt. — In  Hindoo  law  there 
are  three  modes  of  disposing  of  property : — 

1.  By  Partition. 

2.  By  Alienation  or  gift 

3.  By  WiU. 

In  Malabar,  no  one  member  can  call  for  a  division,  nor  an  account 
of  the  property  from  the  managing  member,  nor  can  he  claim  to  live 
on  any  particular  portion  of  the  property.  In  fact,  in  these  re- 
spects, all  obey  absolutely  the  managing  member  who,  however, 
may  be  set  aside  for  mismanagement.     See  post,  310. 

In  Madras  any  male  member  within  the  four  degrees  of  affinity, 
i.e.,  the  father,  son,  grandson,  or  great-grandson  can  compel  a 
division.     See  post,  327,  328. 
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In  Bengal  the  father's  coDseut  is  necessary,  1  Maen.  P.  H,  L.  43. 
See  post. 

Presumption  in  joint  pamilt  that  all  the  property  is  joint. — 
The  presuDiption  of  Hindoo  law  with  respect  to  a  joint  undivided 
family  is,  that  the  whole  property  of  the  family  is  joint  estate,  and 
the  onus  lies  upon  a  party  claiming  any  portion  of  such  property  as 
his  separate  estate,  to  establish  that  fact,  Gopeehrigt  Gosain  y. 
Gungapersaud  Gosain;  6  Moore's  In.  Ap,  53  ;  Dhurm  Doss  Pundey 
V.  Mt.  Shama  Soondri  Blbiah,  3  ib,  229,  240 ;  Luximon  Row  3a- 
dasew  v.  Mullar  Row  Bajee;  2  Knapp  F,  (7.  60 ;  Gour  Chunder 
Rai  V.  Hurrish  Chunder  Rai ;  4  Beng.  S,  D,  R.  164;  1  Stra, 
E.  L.  225. 

But  need  not  be  joint  in  all  respeot& — Yet  the  law  does  not 
require  that  a  joint  Hindoo  family  should  be  joint  in  all  respects, 
Macn.  Cons.  H.  L,  p.  55 ;  Shivagunga  Case;  9  Moore's  In,  Ap,  539, 
ante,  p.  260. 

Each  can  only  olaim  his  own  share. — No  general  division  can 
be  compelled  by  any  one  member.  Each  can  claim  only  his  own 
share ;  but  loses  all  claim  to  property  subsequently  obtained.  See 
post,  328. 

May  be  total  or  partial. — ^A  division  may  be  either  total  or 
partial,  Rewun  Persad  v.  Mt  Radha  Beehy^  4  Moore^s  In.  Ap, 
p.  168. 

It  may  be  partial,  both  as  to  number  of  shares  and  amount  of 
property.     See  post. 

It  need  not  attach  upon  the  whole  op  the  property. — It  is' 
not,  therefore,  necessary  where  the  partition  is  general,  that  it  should 
attach  upon  the  whole  of  the  property ;  a  part  only  may  be  dis- 
tributed, keeping  what  remains  for  future  division  or  to  descend  in 
the  course  of  inheritance,  1  Stra.  H.  L.  196 ;  Stra.  Man.  §  278 ; 
2  Dig.  521.  The  circumstance  of  a  few  articles  remaining  undivided 
would  be  no  impeachment  of  a  partition  otherwise  valid,  2  Stra, 
H.  L.  392,  Coleb. 

Presumption  that  a  division  op  the  whole  was  intended. — 
Where  the  division  is  partial,  the  presumption  will  always  be,  that 
a  division  of  the  whole  was  intended,  and  so  the  divided  member 
may  sue  for  his  share  of  the  remainder ;  the  whole  being  regarded 
as  constructively  divided  already.  He,  in  fact,  holds  a  dual  posi- 
tion, being  divided  as  to  part,  and  undivided  as  to  part ;  but  the 
presumption  as  to  the  latter  being  against  him,  he  must  adduce 
strong  proof  to  show  that  this  part  was  really  undivided.  See 
post. 

The  law  of  succession  follows  the  nature  of  the  pro- 
perty.— It  has  been  held  in  the  Shivagunga  Case,  9  Moore's  In, 
Ap.  539,  on  the  authority  of  1  Macn.  H.  L.  53,  that  when  a 
residue  is  left  undivided  upon  partition,  what  is  divided  goes  as 
separate  property,  what  is  undivided  follows  the  family  property, 
that  which  remains  as  it  was,  devolves  on  the  old  line,  that  whi^ 
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has  changed  and  becomes  separate  devolves  in  the  new  line — in 
other  words,  the  law  of  succession  follows  the  nature  of  the  pro- 
perty, and  the  interest  in  it,  Temmi  Reddy  t.  Achama,  2  Mad,  H, 
C.  R.  325. 

AoRBSMSNT  TO  DIVIDE  MAT  BE  ENFORCED  BT  WIDOW. — An  agree- 
ment between  two  heirs  to  separate,  whether  partially  carried  into 
execution,  or  not  carried  into  execution  at  all,  may  be  enforced  by 
action  by  the  widow  of  a  deceased  parcener.  Raja  Suraneny  Lakskmy 
Venkama  RoWy  appellant,  v.  Venkata  Goj^li  Naraaimha  Row  Baha- 
door,  respondent,  3  Mad,  H,  C.  R,  40.  See  Temmi  Reddy  ▼. 
Achama^  supra^ 

Effects  subsequently  discovebbd. — And  although  a  division 
when  once  made  is  final,  and  cannot  ordinarily  be  re-opened,  yet, 
if  effects  which  were  not  embraced  in  the  division  made,  be  subse- 
quently discovered,  they  may  then  be  divided — as  to  which  the 
family  is  not  yet  therefore  divided,  1  Sira.  B.  L,  231 ;  Stra,  Man, 
H,  L,  §  274.  But  this,  although  so  treated  in  the  book^,  cannot 
be  regarded  as  an  exceptiun  to  the  rule  of  finality  of  the  division. 

Parties  may  consent  to  re-distribution  where  original  un- 
equal.— Biit  by  consent  of  the  co-heirs,  if  for  any  cause  not  under- 
stood at  the  time,  the  division  may  prove  to  have  been  unequal,  or 
defective,  the  shares  may  be  re-distributed,  Stra,  Man,  H.  L,  §  275. 
As  this  is  effected  by  the  consent  of  the  parties,  it  can  hardly  be  con- 
sidered an  exception  to  the  rule  of  the  finality  of  the  division. 
See  post. 

Where  inequality  caused  bv  fraud. — If  indeed  the  inequality 
had  been  brought  about  by  fraud,  then  the  Courts  would  grant 
redress.  But  the  fraud  must  be  clearly  proved,  see  1  Stra.  H,  L, 
232 ;  Stra.  Man,  H,  L,  §  275. 

Concealment  of  common  stock. — And  if  any  of  the  co-heirs 
conceal  any  of  the  common  property  with  a  view  of  defrauding 
his  co-heirs  of  their  shares  therein,  upon  a  division,  he  forfeits  hu 
share,  Mitae,  ch.  i.  s.  ix.  4-12 ;  Stra,  Man,  H,  L,  §  273. 

Kbunion. — There  may  be  a  reunion  and  a  subsequent  partition. 
But  this  can  only  be  effected  by  fathers  and  sons,  brothers  and 
paternal  uncles,  and  nephews;  more  distant  relations,  as  grand- 
children, cousins,  kc,y  may  club  their  resources  together,  but  cannot 
return  to  the  position  of  an  undivided  Hindoo  family,  post^  p.  426. 

In  case  of  a  re-union,  after-born  sons,  and  the  re-uiiited  members, 
share  the  property  exclusively.  Seepa^,  pp.  228, 230, 329.  Re-union. 

Condition  of  co-heirship  destroyed  by  partition. — The  con- 
dition of  CO-  heirship  may  be  destroyed  by  partition  of  the  joint 
property,  each  co-heir  taking  his  appointed  share.  The  effect  of 
such  division  is  to  vest  the  divided  share  absolutely  in  each  sepa- 
rate member,  and  in  his  line  after  him,  Stra,  Man,  H,  L,  §  244. 

Status  of  native  Christians* — The  law  RsauLATiNa  the  sue- 

*  Nati?e  ChrisiiAOB,  and  East  Indians,  are  appellations  given  to  two  difierent 
cUsses. 
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CESSION — ^ThB  B8TATB   OF   A    NATIVB    ChBISTIAK  OP   PURB    HiNDOO 

BLOOD — Madras  reoulations,  ii.  of  1802,  &  xvii. ;  and  m.  of 
1802,  8.  XVI.  OL.  I.  — Eppect  of  oonvbbsion  to  Cbristianity  as  to 
suooBssioN — Hindoo  law — Riobts  of  ubkbebs  of  undivided  Hin- 
doo FAMILT — SbVBRANOB  OF  PARTNERSHIP — ThsLcx  Loci  AOT,  NO. 

XXI.  OF  1850. — ^The  status  of  native  Christians,  and  the  law  of 
sucoession  and  inheritance,  as  administered  in  the  Mufussil,  in 
respect  to  their  rights  and  properties,  were  considered  by  the  Privy 
Council  in  the  case  of  Abraham  v.  Abraham^  9  Moore's  In,  Ap.  195. 

The  Madras  Eegulatum  11.  of  1802,  s.  xvii.,  provides  that  in  cases 
coming  within  the  jurisdiction  of  the  Zillah  Courts,  for  which  no 
specific  rule  may  exist,  the  judges  are  to  act  according  to  justice, 
equity,  and  good  conscience,  and  the  Mad'ixu  HegiUcUion  IIL  of 
1802,  s.  xvi.  cl.  i.  prescribes  that  in  suits  before  the  native  Court, 
regarding  succession,  inheritance,  caste,  <!^.,  the  Hindoo  law,  with 
respect  to  Hindoos,  and  the  Mahommedau  law,  with  respect  to 
Mahommedans,  are  to  be  considered  the  general  rules  by  which 
the  judges  are  to  form  their  decisions.  Held,  that  the  latter  regu- 
lations applied  to  Hindoos  and  Mahommedans  not  by  birth  only, 
but  by  religion. 

Held  also,  that  in  case  of  succession  to  the  estate  of  a  deceased 
Hindoo  of  pure  native  blood,  who  had  married  a  European  wife, 
and  who  professes  with  his  family  the  Christian  religion,  and  whose 
ancestors  for  generations  had  embraced  Christianity,  that  such  a 
case  was  within  the  provisions  of  Madras  RegiUations,  ii.  of  1802, 
s.  xvii.,  and  was  to  be  decided  by  reference  to  the  usages  of  the 
class  to  which  the  deceased  attached  himself  and  the  family  to 
which  he  belonged. 

Upon  the  conversion  of  a  Hindoo  to  Christianity,  the  Hindoo 
law  ceases  to  have  any  continuing  obligatory  force  upon  the  con- 
vert. 

The  convert  may  renounce  the  old  law  by  which  he  was  bound, 
as  he  renounced  his  old  religion,  or,  if  he  think  fit,  he  may  abide 
by  the  old  law,  notwithstanding  he  has  renounced  the  old  religion. 
For  though  the  profession  of  Christianity  releases  the  convert  from 
the  trammels  of  the  Hindoo  law,  yet  it  does  not  of  necessity  involve 
any  change  of  the  rights  or  relations  of  the  convert  in  matters 
in  which  Christianity  has  no  concern,  such  as  his  rights  and  inte- 
rests in,  and  his  power  over  the  property.  The  convert,  though 
not  bound  as  to  such  matters,  either  by  the  Hindoo  law  or  by  any 
other  positive  law,  may,  by  liis  course  of  conduct  after  his  conver- 
sion, have  shown  by  what  law  he  intended  his  rights  to  be  go- 
verned. He  may  do  so  either  by  attaching  himself  to  a  class  which 
in  this  respect  has  adopted  and  acted  upon  some  particular  law, 
or  by  having  himself  observed  some  particular  law,  family  usage, 
or  custom. 

The  Lex  Loci  Act  xxL  of  1850,  does  not  apply  where  the  parties 
have  ceased  to  be  Hindoos  in  religion,  4b, 
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A  member  of  an  undivided  Hindoo  family,  having  become  a  con- 
vert to  Christianity,  held,  that  such  circumstance  amounts  by  the 
Hindoo  law  to  a  severance  of  the  union. 

The  appellants  were  the  widow  and  only  surviving  child  of  Mat- 
thew Abraham,  deceased,  and  the  respondent  was  his  only  brother. 
The  brothers  were  by  birth  of  pure  native  blood  of  Hindoo  descent 
Their  ancestors  for  many  generations  had  embraced  Christianity, 
and  were  of  the  class  known  in  India  as  native  Christians.  Matthew 
married  a  Christian  lady  of  the  class  known  in  India  as  East 
Indians.  In  1823  Matthew  established  a  shop  business  in  Bellary, 
which  was  carried  on  until  his  death.  In  1827  he  obtained  a  con- 
tract from  Government  for  the  supply  of  spirits  to  the  troops,  and 
erected  a  distillery,  and  held  the  contract  at  the  time  of  his  death. 

In  1832  he  took  Richardson  and  the  respondent  into  partner- 
ship in  the  shop  business,  giving  each  a  third  of  the  profits.  In 
1837  the  partnership  was  dissolved.  Before  Matthew's  death  the 
respondent  married  a  Christian  "East  Indian''  lady.  In  1842 
Matthew  died,  leaving  a  widow  and  son,  the  appellants.  After  his 
death  the  respondent  continued  to  carry  on  the  shop  business, 
and  procured  a  renewal  of  the  Government  contract  in  his  own 
name,  and  carried  on  the  business  of  that  contract  and  of  the 
distillery  connected  with  it.  The  whole  of  the  capital  required  for 
carrying  on  the  shop  business  was  supplied  by  Matthew.  The 
distillery  business  was  carried  on  by  him  alone  and  with  his  own 
capital,  the  respondent,  being  a  clerk  at  a  salary,  or  agent,  or 
manager.  After  the  death  of  Matthew,  the  respondent  continued 
to  carry  on  both  businesses  with  the  capital  invested  in  it  at  the 
death  of  Matthew.  After  allowing  the  appellant,  Daniel),  some 
small  share  in  the  profits,  the  respondent,  in  1851,  kept  him  from 
the  shop,  and  prevented  him  from  receiving  any  share  of  the  pro- 
fits thereof  He  carried  on  the  business  himself,  and  appropriated 
the  profits  to  his  own  use.  In  1852  he  asserted  that  he  had  no 
accounts  to  furnish,  and  was  not  liable  to  furnish  any  account,  and 
claimed  the  absolute  ownership  of  the  distillery  and  contract. 
Whereupon  proceedings  were  instituted  for  the  recovery  of  the 
property.  The  suit  was  heard  by  the  Civil  Court  of  Bellary, 
and  a  decree  was  pronounced,  from  which  the  defendants  appealed 
to  the  Sudr.  Court,  and  that  Court  took  the  opinion  of  the  pun- 
dits, who  thought  that  the  property  ought  to  be  equally  divided, 
one  half  going  to  the  elder  brother,  the  other  half  to  the  younger 
one ;  that  the  rights  acquired  by  the  sons  could  not  be  affected  by 
their  ignorance  of  these  rights.  The  Court,  as  to  the  legal  rights 
of  the  parties,  held  that  they  stood  as  representing  two  branches  of 
a  family  governed  as  to  rights  in  property  by  Hindoo  law,  and 
with  equal  shares.  The  Court  thought  that  the  plaintifi^  were  not 
justified  in  having  recourse  to  the  suit. 

From  this  decree  the  present  appe&l  was  brought,  and  the  first 
and  most  important  question  raised  was^  By  what  law  the  rights 
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of  the  parties  ought  to  be  goyerned  1  The  true  question  at  issue  is, 
not,  who  was  the  heir  of  the  late  Matthew,  but  whether  he  and  the 
respondent  formed  an  undivided  family  in  the  sense  which  these 
words  bear  in  the  Hindoo  law,  with  reference  to  acquisition,  im- 
provement, enjoyment,  disposition,  and  devolution  of  property  ? 

It  is  a  question  of  parcenership  and  not  of  heirship.  Heirship 
may  be  governed  by  the  Hindoo  Lsiw,  or  by  any  other  law  to  which 
the  ancestor  may  be  subject ;  but  parcenership  understood  in  the 
sense  in  which  their  lordships  here  use  the  term,  as  expressing  the 
rights  and  obligations  growing  out  of  the  status  of  an  undivided 
family,  is  the  creature  of  and  must  be  governed  by  the  Hindoo 
law.  Considering  the  case,  then,  with  reference  to  parcenership, 
What  is  the  position  of  a  member  of  a  Hindoo  family  who  has 
become  a  convert  to  Christianity  1  He  becomes,  as  their  lordships 
apprehend,  at  once  severed  from  the  family,  and  is  regarded  by 
them  as  an  out-caste.  The  tie  which  bound  the  family  together  is, 
80  far  as  he  is  concerned,  not  only  loosened  but  dissolved.  The 
obligations  consequent  upon,  and  connected  with  the  tie,  must  be 
dissolved  with  it.  Parcenership  may  be  put  an  end  to  by  a  sever- 
ance effected  by  partition ;  it  must  equally  be  put  an  end  to  by  a 
severance  which  the  Hindoo  law  recognises  and  creates.  Their 
lordships,  therefore,  are  of  opinion  that,  upon  the  conversion  of  a 
Hindoo  to  Christianity,  the  Hindoo  law  ceases  to  have  any  con- 
tinuing obligatory  force  upon  the  convert.  He  may  renounce  the 
old  law  by  which  he  was  bound,  as  he  has  renounced  his  old  reli- 
gion, or  if  he  thinks  fit  he  may  abide  by  the  old  law,  notwith- 
standing he  has  renounced  the  old  religion.  It  appears  that  neither 
side  contended  for  the  continuing  obligatory  force  of  Hindoo  law 
on  a  convert  to  Christianity  from  that  persuasion.  The  customs 
and  usages  of  families  are  alone  appealed  to,  with  a  reference  also 
to  the  usages  of  this  particular  family.  A  reference  which  implies 
that  the  general  custom  of  a  class  is  not  imperatively  obligatory  on 
new  converts  to  Christianity. 

The  conclusion  at  which  their  lordships  have  arrived  on  this 
point  appears  also  to  be  supported  by  authority,  for  the  opinion 
expressed  as  to  the  Hindoo  law  by  the  judge  of  the  Civil  Court 
at  Bellary  seems  to  coincide  entirely  with  the  opinions  of  pundits 
reported  in  W.  H,  Macimghten's  Hindoo  Law,  vol.  ii.  pp.  131, 
132.  It  is  there  stated  that,  on  the  death  of  an  apostate  from  the 
Hindoo  faith,  his  heirs,  according  to  Hindoo  law,  will  take  all  the 
property  which  he  had  at  the  time  of  his  conversion,  and  the  mar- 
ginal note  states,  that  the  subsequently  acquired  property  would  be 

governed  as  to  its  devolution  by  the  law  of  his  new  religion 

The  pundits,  therefore,  in  their  reply  naturally  connected  religion 
with  the  rules  of  descent  of  property  as  an  adjunct,  but  the  impor- 
tant point  which  they  declare  is  the  separation  of  the  convert  from 
the  binding  force  of  Hindoo  law  as  to  his  subsequent  acquisitions. 

Such,  then,  being  the  state  of  the  case  with  reference  to  tho 
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Hindoo  law,  we  must  consider  if  there  be  any  other  law  wHch 
determines  the  rights  over  the  property  of  a  Hindoo  convert  to 
Christianity. 

The  Lex  Loci  Act,  No.  xxi.  of  1850,  clearly  does  not  apply,  the 
parties  having  ceased  to  be  Hindoo  in  religion ;  and,  looking 
to  the  regulations,  their  lordships  think,  that  so  far  as  they  pre- 
scribe, that  the  Hindoo  law  shall  be  applied  to  Hindoos,  and  Mahom- 
medan  law  to  Mahommedans  j  they  must  be  understood  to  refer 
to  Hindoos  and  Mahommedans,  not  by  birth  merely,  but  by  re- 
ligion also.  They  think,  therefore,  that  this  case  fell  to  be  decided 
according  to  the  Emulation  (ii.  of  1802,  s.  xvii)  which  prescribes 
that  the  decision  shall  be  according  to  equity  and  good  conscience. 
Applying  then  this  rule  to  the  decision  of  the  case,  it  seems  to  their 
lordships  that  the  course  which  appears  to  have  been  pursued  in 
India  in  these  cases,  and  to  have  been  adopted  in  the  present  case, 
of  referring  the  decision  to  the  usages  of  the  class  to  which  the 
convert  may  have  attached  himself,  and  of  the  family  to  which 
he  may  have  belonged,  has  been  most  consonant  to  equity  and 
good  conscience. 

The  profession  of  Christianity  releases  the  convert  from  the 
trammels  of  the  Hindoo  law ;  but  it  does  not  of  necessity  involve 
any  change  of  the  rights  or  relations  of  the  convert  in  matters 
with  which  Christianity  has  no  concern,  such  as  his  rights  and 
interests  in,  and  his  powers  over  property.  The  convert,  though  not 
bound  as  to  such  matters,  either  by  the  Hindoo  law  or  by  any  other 
positive  law,  may,  by  his  course  of  conduct  after  his  conversiony 
have  shown  by  what  law  he  intended  to  be  governed  as  to  these 
matters.  He  may  have  done  so  either  by  attaching  himself  to  a 
class  which  as  to  these  matters  has  adopted  and  acted  upon  some 
particular  law,  or  by  having  himself  observed  some  family  usage 
or  custom,  and  nothing  can  surely  be  more  just  than  that  the 
lights  and  interests  in  his  property,  and  his  power  over  it,  should 
be  governed  by  the  law  which  he  has  adopted,  or  the  rules  which 
he  has  observed. 

Their  lordships  consider  the  decision  referred  to  in  the  judgment 
of  the  Sadr  B,  A,  (14th  July  1828)  in  the  case  of  a  succession  to 
one  of  the  class  of  East  Indians,  to  be  an  instance  of  a  just  and 
proper  exercise  of  the  discretion  entrusted  to  these  courts.  They 
have,  proi)erly  speaking,  no  obligatory  law  of  the  forum  as  the 
Supreme  Courts  had.  The  East  Indians  could  not  have  claimed 
the  English  law  as  of  right.  But  they  were  a  class  most  nearly 
resembling  the  English.  They  conformed  to  them  in  religion, 
manners,  and  customs,  and  the  English  law  as  to  the  succession  of 
moveables  was  applied  by  the  courts  in  the  Mofussil  to  the  succes- 
sion of  the  property  of  this  class. 

Such  then  being  their  Lordships'  opinion  as  to  the  law  by  which 
they  ought  to  be  guided  in  the  decision  of  this  case,  it  becomes  ne- 
cus^iary  to  see  how  the  case  stands  upou  the  evidence. 
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Their  lordships  collect  from  the  eyidence  that  the  class  known 
in  India  as  "  Native  Chrietians/'  using  that  term  in  its  wide  and 
extended  sense,  as  embracing  all  natives  converted  to  Christianity, 
has  subordinate  divisions,  forming  again  distinct  classes,  of  which 
some  adhere  to  the  Hindoo  customs  and  usages  as  to  property ; 
others  retaining  those  customs  and  usages  in  a  modified  form  ;  and 
others  again  have  wholly  abandoned  them  and  adopted  different 
rules  and  laws  as  to  their  property. 

Of  this  latter  class  are  the  '*  East  Indians,"  a  class  well  defined 
in  India,  the  members  of  which  follow  in  all  respects  the  usages  and 
customs  of  the  English  there ;  and  though  they  cannot  claim  the 
exemption  from  jurisdiction,  nor  the  privilege  of  a  personal  law 
v^hlch  the  British — such  is  the  limited  sense  of  the  terms  of  the  juris- 
diction of  the  charters  of  the  Supreme  Courts — enjoy,  in  other  re- 
spects, in  the  common  bond  of  union,  in  religion,  customs,  and  man- 
ners, approach  the  class  of  British  subjects. 

Their  lordships  think  that  it  is  to  be  collected  from  the  evidence 
that  the  family  from  which  both  the  late  Matthew  and  the  respondent 
descended  was  of  that  class  of  native  Christians  which  commonly 
retains  native  usages  and  customs,  and  they  consider  it  probable, 
therefore,  that  had  the  family  possessed  property  they  would,  so 
long  as  those  usages  and  customs  were  retained,  have  enjoyed  it  in 
common,  according  to  Hindoo  custom.  But  their  lordships  are 
satisfied  that  the  late  Matthew  and  the  respondent  had  no  ancestral 
property,  and  that  the  property  Matthew  had,  was  acquired  by  his 
own  unaided  exertions,  and  without  the  use  of  any  common  stock. 
That  from  the  time  of  Matthew's  marriage  his  family  adhered  in 
all  respects  to  the  religion,  manners,  and  habits  of  East  Indians. 

After  reviewing  the  evidence  and  applying  it  to  the  law  of  the 
ease,  their  lordships  continue — 

That  it  is  not  competent  to  parties  to  create  as  to  property  any 
new  law  to  regulate  the  succession  to  it,  ab  intestate,  their  lord- 
ships entertain  no  doubt.  But  that  is  not  the  question  on  virhich 
this  case  depends.  The  question  is.  Whether,  when  there  are 
different  laws  as  to  property  applying  to  different  classes,  parties 
ought  not  to  be  considered  to  have  adopted  the  law  as  to  property 
whether  in  respect  to  succession,  ab  intestato,  or  in  other  respects 
of  the  class  to  which  they  belong  ?  In  this  particular  case  the 
question  is,  Whether  the  property  was  bound  by  the  Hindoo  law 
of  parcenership  ) 

Matthew  acquired  the  nucleus  of  his  property  himself.  No  law 
imposed  any  fetter  on  him  as  to  his  mode  of  dealing  with  it ;  no 
rule  as  to  the  use  and  enjoyment  which  the  ancestors  may,  if  any, 
voluntarily  have  imposed  upon  themselves  could  be  of  compul- 
sory obligation  on  their  descendant  acquiring  his  own  wealth. 
If  a  Hindoo  in  an  undivided  family  may  keep  his  own  sole 
acquisitions  separate,  as  he  undoubtedly  may,  a  fortiori,  a 
Christian  may  do  the  same.     Customs  and  usages  as  to  dealing 
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with  property,  unless  their  continuance  be  enji^ned  by  law,  as 
they  are  adopted  voluntarily,  bo  they  may  be  changed,  or  lost  by 
desuetude.  Custom  implies  continuance.  If  a  family  of  converts 
retained  the  customs  in  part  of  their  unconverted  predecessors,  is 
that  election  of  theirs  invariable  and  inflexible  1  Can  neither 
they,  nor  their  descendants  change  things  in  their  very  nature 
variable,  as  dependent  on  the  changeful  inclinations,  feelings,  and 
obligations  of  successive  generations  of  men  ?  If  the  spirit  of  an 
adopted  religion  improves  those  who  become  converts  to  it, 
and  they  reject  from  conscience  customs  to  which  their  first 
converted  ancestors  adhered,  must  the  abandoned  usages  be 
treated  by  a  sort  of  Jictio  juris  as  still  the  enduring  customs  of 
the  family  ?  If  it  be  not  so,  as  to  the  things  which  belong  to  the 
jurisdiction  of  conscience,  b  it  so  as  to  things  of  convenient^  and 
interest  ?  Surely  in  things  indifferent  in  themselves  the  tribunals 
which  have  discretion,  and  have  no  positive  lex  fori  imposed 
on  them,  should  rather  proceed  on  what  actually  exists  than  on 
what  has  existed,  and  in  forming  their  own  presumptions  have 
regard  rather  to  a  man's  own  way  of  life  than  to  that  of  his 
pi^ecessors  ;  though  race  and  blood  are  independent  of  volition, 
usage  is  not. 

The  law  has  not  prohibited  a  Christian  convert  from  changing 
his  class.  ...  If  such  change  takes  place  in  fact,  why  should  it 
l>e  regarded  as  non-existing  in  law  ?  Their  lordships  are  of 
opinion  that  it  was  competent  to  Matthew  Abraham,  though  him- 
self, by  both  ongin  and  actually,  in  his  youth  a  "  native  Christian," 
following  the  Hindoo  laws  and  customs  on  matters  relating  to 
property,  to  change  his  class  of  Christian,  and  become  of  the 
Christian  class  to  which  his  wife  belonged.  His  family  was 
managed  and  lived  in  all  respects  as  an  ^st  Indian  family.  In 
such  a  family  the  undivided  &mily  union  in  the  sense  before  men- 
tioned is  unknown.  How,  then,  can  it  be  imposed  on  that  &mily, 
of  which  Matthew  Abraham  formed  the  head,  as  father  ?  Not  by 
consent,  for  there  was  none ;  not  by  force  of  obligatory  law,  for 
there  was  none ;  not  by  adoption,  for  they  had  not  adopted  any 
Hindoo  customs;  but,  on  the  contrary,  had  rejected  them  alL 
It  could  only  be  imposed  by  passing  over  the  actual  family 
springing  from  the  marriage,  and  by  absorbing  all  its  members  in 
the  original  family,  of  which  the  two  brothers  were  members,  by 
passing  over  all  actual  usages,  customs,  and  ways  of  living,  and 
by  supposing,  contrary  to  fact,  the  prevalence  of  Hindoo  customs 
which  had  been  deliberately  abandoned.  Their  lordships  are  of 
opinion  that  the  undivided  flunily  on  which  the  defendant  relies 
did  not  exist  in  any  sense. 

Hindoo  wbjtebs  treat  pabtition  unprb  inheritanos. — The 
Hindoo  law  writers  treat  partition  under  the  head  of  Inheritance, 
to  which  it  bears  an  affinity,  inasmuch  as  it  is  founded  on  a  claim 
of  succession,  having  its  origin  in  birth ;  although,  in  the  lifetime 
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of  the  father,  inchoate  and  contingent,  either  upon  his  consent, 
or  upon  the  will  of  the  sons.  In  these  cases,  the  right  of  the 
sons  becomes  absolute  as  if  the  father  were  dead,  1  Stra»  H,  L,  177. 
Sons  oo-propjeubtors  with  father— Right  to  haintrkancb 
OUT  OP  ancestral  property. — This  contingent  right  makes  the 
sons  in  some  sense  co-proprietors,  or  in  a  certain  sense  co-parceners 
with  the  father  in  the  family  property,  giving  them  during  the 
life  of  the  father  certain  claims  for  support,  <kc.,  upon  it,  that  he 
cannot  altogether  defeat.  But  these  claims,  deriving  their  right 
from  birth,  attach  more  upon  ancestral,  than  upon  self-acquired 
property  of  the  father.  TJpon  partition  the  law  regulates  the 
distribution  of  the  former,  whilst  the  latter  is  left  more  to  his 
discretion,  Jim.  Vahana,  ch.  ii.  §  14,  e^  seq, ;  Mitac  ch.  i  s.  ii. 
§  6,  8.  V.  §  3  ;  VishnUy  2  Big.  538 ;  N^agalmga  MvdcUi  v.  Subbtro' 
manlya  Mudali,  1  Mad,  H.  C.  B.  77. 

Payment  of  debts  previous  to  division. — Previous  to  division 
provision  should  be  made  for  all  charges  upon  the  family  property, 
such  as  maintenance,  family  debts,  &c,,  for  where  partition  takes 
place  during  the  lifetime  of  the  father  it  must  be  regarded  as  a 
descent  of  the  property.  And  as  debts  by  the  Hindoo  law  attach 
upon  the  property  of  the  debtor,  it  follows  that  such  property 
would  be  liable  to  the  debts  of  the  ancestor  into  whosesoever  hand 
it  would  come.  The  co-sharers  amongst  whom  it  would  be  di- 
vided would  therefore  be  liable  to  the  creditors  to  the  extent  of 
their  respective  shares  at  least.  Kaiyayana,  3  Dig,  390,  says, 
"  The  debts  of  the  father,  one  incurred  by  a  parcener  himself  on 
account  of  the  debts  of  the  father,  and  one  specially  his  own ; 
debts  so  incurred,  must  be  examined  on  a  partition  with  the  kins- 
men," on  account  of  the  debts  ofthefaiher  incurred,  for  the  sake  of 
discharging  the  father's  debts ;  specially  his  own  (contracted  by 
other  than  himself)  for  the  maintenance  of  his  family.  The  same 
author  says,  3  Dig.  389,  "  A  debt  contracted  by  a  brother,  a 
paternal  uncle,  or  a  mother,  for  the  support  (of  the  family)  must 
be  fiilly  discharged  by  the  co-heirs  when  partition  is  made," 
Mayukha,  ch.  iv.  s.  vi.  §  1,  2 ;  3  Dig.  339,  390.     See  ante,  p.  77. 

Payment,  or  apportionment  with  consent  of  creditors. — 
From  the  text  of  Narada,  3,  32,  it  results  that  co-heirs  making 
a  partition  may  apportion  the  debts  of  their  father  or  other  pre- 
decessor with  the  consent  of  the  creditors,  or  must  immediately 
discharge  the  debts,  for  such  is  the  purpose  of  ordaining  a  par- 
tition of  the  residue  after  payment  of  the  debts,  Jim.  Vahana, 
ch.  i.  §  48 ;  Mayukha,  oh.  iv.  sec.  vi.  §  2. 

Postponement  with  consent  of  creditors. — A  partition  should 
be  made  by  sons  of  the  wealth  of  their  deceased  father  which 
remains  after  discharging  his  debts,  or  with  the  consent  of  the 
creditors  the  partition  may  take  place  first,  and  the  debts  be  after- 
wards discharged,  Daya  Krajna  Sangraha,  ch.  vii.  §  26. 

Jfarada  declares  what  remains  of  the  paternal  inheritance,  over 
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and  above  the  father*s  obligations,  and  after  payment  of  his  debts, 
may  be  divided  by  the  brethren,  so  that  their  father  continue  not 
a  debtor.  Here,  from  the  expression,  '*  so  that  the  father  remain 
not  a  debtor,"  it  appears  that  the  debts  may  be  cleared  off  subse- 
quently to  the  partition,  otherwise  it  would  be  unmeaning,  Daya 
Krama  Sangraha,  %b.  §  27,  28.  A  son  living  with  a  father  is  liable 
for  a  debt  contracted  by  him  for  the  common  concern,  where  the 
latter  is  afflicted  with  an  incurable  disease,  the  same  as  though  he 
were  dead,  1  Stra,  H,  L.  192 ;  2  ib.  277,  326. 

Mode  op  providing  fob  payment. — The  mode  of  providing  for 
these  liabilities  usually  adopted  is  by  setting  aside  a  portion  solely 
for  the  purpose  of  meeting  those  charges,  and  dividing  the  rest,  or 
by  apportioning  those  charges  among  the  members  who  have 
taken  their  shares.  But  in  this  case,  as  on  dissolution  of  partner- 
ship, the  consent  of  the  creditors  to  a  separation  of  liabilities  is 
required  to  bind  them.     See  ante,  p.  77. 

Debts  contbacted  after  division. — ^The  debts  and  charges 
incurred  after  division  bind  the  members  individually  who  incur 
them. 

So,  also,  if  a  father  incur  debts  after  a  division,  his  after-bom 
sons  will  be  jointly  liable  for  them,  just  as  in  an  undivided  family. 

Initiation  op  youngeb  bbothers  and  sisters. — On  a  partition 
after  death  of  the  father,  the  elder  brothers  shall,  out  of  the  wealth 
of  the  father,  perform  investiture  and  other  ceremonies  for  those 
younger  brothers  and  unmarried  sisters  who  have  not  had  those 
ceremonies  performed,  Brihaspatiy  MayukhOy  ch.  iv.  s.  iv.  §  38,  39  ; 
see  3  Z)^.  JOl ;  see  anU,  pp.  85,  86  ;  Charges  <m  Inheritance. 

Uninitiated  brothers  should  be  initiated  by  those  for  whom  the 
ceremonies  have  been  already  completed,  Yajnavalchya,  2,  125; 
Mayukhay  ch.  iv.  s.  iv.  §  40 ;  Mitac,  ch.  i  s.  vil  §  3,  4,  ante,  p.  86. 

Marriage  of  daughters. — But  sisters  should  be  disposed  of  in 
marriage,  giving  them  as  an  allotment  the  fourth  part  of  a 
brother's  own  shai*e,  meaning  that  a  fourth  part  of  sucb  share  as 
would  be  allotted  to  a  son  of  such  class  as  the  sister  [happens  to 
be]  being  given  to  each  sister,  [according  to  her  rank  they  are  to  be 
initiated,]  Yajnavalchya,  2, 125;  Mayukha,  cL  iv.  s.  iv.  §  40;  MUao- 
shara,  ch.  i.  s.  viL  §  4 ;  2  SCra.  H.  L.  313,  anJU,  pp.  85,  86. 


Section  II. 

Who  are  Objects  op  Partition. 

Inherent  right  of  each  co-heir  to  obtain  partition — In  Madras  male 
issue  may  enforce  division  from  their  father — One  son  may  claim 
it — All  may  sue  jointly,  though  each  takes  only  his  own  share — 
— The  right  of  after-horn  sons — Partition  postponed  until  delivery 
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of  pregnant  toomen — Father  must  reserve  two  shares  of  self-ac- 
quired  property  when  wife  not  past  child-hearing — Son  bom  after 
partition  made  by  father-Several  sons  so  born — Where  bom  after 
partition — Afierfathsr^s  death — Re-unionwith  father  lets  in  the  sons 
to  share  vnth  after-bom  sons — Sons  bom  after  adoption,  where  there 
are  no  after-bom  nor  united  sons — Minors — Division  during  mi- 
nority of  any  son — May  claim  through  guardian  if  evidence  of  mal- 
versation— Where  infant  bound  by  acts  of  guardian — Guardian 
may  refer  the  qtustion,  whether  minor* s  estate  to  be  divided  accord- 
ing to  Fatni  Bhaga  or  Pvira  Bhaga — Charge  on  temindary  by 
manager  or  guardian — Re-union  of—Evidence  of —  Whether  minor 
can  enter  into  division,  and  exectUe  a  deed — Illegitimate  children 
— Of  Englishman  by  Hindoo  woman,  rights  governed  by  Hindoo 
lauH-Joint  family — Tet,  partnership  differs  from  joint  Hindoo 
family,  defined  by  that  law — On  death  of  each,  his  lineal  heirs  cn- 
titled  to  enter  partnership — Illegitimate  sons  do  not  inherit  even 
moveables — Entitled  to  maintenance — Sons  of  a  man  by  a  woman 
of  higher  class — Illegitimate  sons  of  a  Soodra — Failing  son,  daugh- 
ter and  daughter's  son — Failing  sons  among  Soodras,  daughters 
take  equal  shares — Females — Daughters  cannot  claim,  though 
when  property  descends  they  may  divide  equally — Partition 
amongst  brothers  alters  the  line  of  descent — Amongst  daughters  has 
not  the  same  effect — j^o  woman  can  compel  division — Where  married 
according  to  disapproved  species — Approved  species-— Gifts  from 
her  oum  family — From  the  man,  in  anticipcUion  of  m^arriage — Wo* 
man's  fee  or  gratuity — Where  division  between  father  and  son — 
Wife's  share — Where  she  has  separate  property — Where  she  muit 
depend  upon  what  husband  has  received  for  himself — Where  pecu- 
liar property  has  been  given  to  some  of  the  wives — Share  of  others 
who  are  sonless — In  Bengal  widow  not  entitled  to  share  undivided 
estate  with  brethren  of  her  husband — But  she  may  demand  partition, 
although  her  share  go  to  her  husbands  heirs — Otherwise  in  Benares 
—Mother  shares  equally  with  s&ns — In  Bombay  a  dowerless  mother 
shall  participate  loith  son* — Where  more  than  one — Widows, 

Inherent  right  of  bach  heir  to  obtain  partition. — It  is  an 
inberent  right  in  each  co-heir,  by  the  Hindoo  law,  to  obtain  a 
partition,  Jim,  Vahana,  ch.  iii.  s.  i.  §  16. 

Sons  are  the  immediate  objects  of  partition  by  the  father. 
''  Sons  **  embrace,  as  we  have  seen,  male  offspring  as  far  as  great- . 
grandsons  who,  on  partition  as  well  as  inheritance,  share  jure 
representaiionis,  3  Dig,  7,  63,  65 ;  Daya  Krama  Sangraha,  ch.  i 
a  i.  §  3  ;  1  Stra.  H.  L,  188. 

In  Madras  male  issue  may  enforce  diyisiok  from  the 
father. — In  Madras  any  male  member,  within  the  four  degrees 
of  afl&nity — viz.,  the  father,  son,  grandson,  or  great-grandson,  may 
compel  a  division  of  ancestral  property,  Nagalinga  Mudali  v.  Sub^ 
hiramaniya  Mudali,  1  Mad.  B.  C,  R,  77. 
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One  son  may  claim  it. — So  one  son  may  claim  it,  the  rest  pre- 
ferring to  remain  in  union,  1  Stra,  U,  L.  193,  194.  All  may 
jointly  sue  for  their  respective  shares,  though  in  enforcing  division 
from  the  father,  each  may  claim  for  himself  alone,  StrcL  Man.  U.  L, 
§256. 

The  right  op  after-born  sons. — In  the  distribution  of  pro- 
perty, the  law  chiefly  regards  the  interest  of  the  sons,  and  takes 
especial  care  that  none  of  them  are  excluded  from  participation, 
whether  they  be  already  in  existence,  or  come  subsequently  into 
existence  by  after-birth,  the  law  making  special  provision  for  such 
a  case,  although  different  opinions  prevail,  as  to  whether  the 
share  of  such  sons  is  to  be  supplied  by  the  father  out  of  his  share, 
or  by  the  brothers  out  of  theirs.  Mr  Strange,  Man,  H,  L,  §  258, 
lays  it  down,  that  in  any  case  they  are  always  a  charge  on  the 
father  only  ;  but  Sir  Thomas  Strange^  1  H,  L.  182,  adopts  a  more 
reasonable  rule.  If  the  pregnancy  be  apparent  at  the  time,  it  has 
been  said  that  the  division  should  be  postponed,  or  the  share  set 
apart  to  abide  the  event.  But  should  the  pregnancy  be  unknown, 
and  therefore  not  anticipated,  and  a  son,  who  was  in  the  womb 
at  the  time  be  born  after,  he  should  obtain  his  share  from  the 
brothers  by  contributions,  just,  in  fact,  as  if  he  had  been  bom. 
Should,  however,  a  son  be  suhseqiiently  begotten,  he  must  be  pro- 
vided for  out  of  the  remainder  of  the  father^s  property,  succeed- 
ing to  the  whole  exclusively,  or  dividing  it  with  such  of  the 
brothers,  as  may  have  become  re-united  to  the  common  parent, 
any  acquisition  by  a  re-united  parent,  through  his  own  industry,  or 
individual  wealth,  belonging  exclusively  to  the  son  bom  after  parti- 
tion, and  not  to  him  in  common  with  another  re-united ;  and  on 
failure  of  after-born  issue,  the  sons  who  had  already  received  their 
shares  take  by  inheritance  what  their  parents  leave,  1  Stra,  H,  L, 
183,  citing  Mitac.  ch.  i.  s.  iv.  §  16. 

Partition  postponed  until  delivery  op  pregnant  women.— 
Partition  amongst  brothers  must  be  postponed  until  after  the 
delivery  of  such  of  the  women  as  are  cMldless  but  pregnant, 
Vashishtlia,  Mayukha,  ch.  iv.  s.  iv.  §  37.  See  Mitac,  cL  i.  sec.  vl ; 
Jim,  Vahana,  ch.  vii. 

A  FATHER  MUST  RESERVE  TWO  SHARES  OF  SELF-ACQUIRED  PRO- 
PERTY FOR  HIMSELI  WHEN  HIS  WIFE  IS  NOT  PAST   CHILD-BEARING. — 

In  a  case  cited  by  Macnaghten,  2  Prins,  H,  L,  145,  the  question  is 
'  asked,  Can  a  person  divide  hb  self-acquired  landed  property  between 
his  two  sons  by  his  senior  wife,  reserving  something  for  his  own 
maintenance,  while  his  junior  wife  is  pregnant,  or  while  there  is 
a  probability  of  such  wife  bearing  children  ?  And  the  reply  given 
is,  That  he  is  incompetent,  without  reserving  two  shares  of  his 
wealth,  to  divide  his  self-acquisitions,  whether  real  or  personal, 
between  his  two  sons  by  his  elder  wife,  while  his  junior  wife  is 
pregnant,  or  while  there  is  a  possibility  of  such  wife's  bearing 
children ;  for  **  who  acts  otherwise  than  the  law  permits  has  no 
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power  iu  the  distribution  of  the  estate."  "  They  who  are  born, 
and  they  who  are  yet  uubegotten,  and  they  who  are  actually  in 
the  womb,  all  require  the  means  of  support,  and  the  dissipation  of 
their  hereditary  maintenance  is  censured."  "  If  the  sons  were 
separated  from  the  father  (while  his  wife  was  pregnant)  but  not 
known  to  be  so,  the  son  who  is  afterwards  (born  of  that  pregnancy) 
shall  receive  his  share  from  his  brother.*' 

2  Macn.  Prim,  U.  L,  146,  n.  says,  It  should  not  be  supposed  that, 
according  to  Bengal  law,  there  is  a  fixed  period  tor  a  Other's 
distribution  of  his  own  acquired  property  of  whatever  description. 
Having  exclusive  control  over  his  own  acquisitions,  he  may  dis- 
tribute them  in  greater,  less,  or  equal  shares  to  his  sons,  and  may 
reserve  to  himself  whatever  he  chooses,  whether  half  or  two  shares^ 
or  three.  His  choice  alone  determines  the  time  of  making  par- 
tition of  his  own  acquired  wealth,  and  the  distribution  does  not 
operate  to  debar  a  male  child  bom  subsequently  thereto,  for  his 
light  still  subsists  over  the  paternal  estate,  as  appears  from  the 
following  passage  of  the  Daya  Bhaga;  "  If  a  father,  having  separated 
his  sons,  and  having  reserved  for  himself  a  share  according  to  law, 
die  without  being  re-united  with  his  sons,  then  a  son  who  is  bom 
after  the  partition  shall  alone  take  the  father's  wealth ;  and  that 
only  shall  be  his  allotment.  But  if  the  father  die  after  re-uniting 
himself  with  some  of  his  sons,  that  son  shall  receive  his  share  from 
the  re-united  co-heirs.  If  the  sons  were  separated  (from  the  father) 
while  his  wife  was  pregnant,  but  not  known  to  be  so,  the  son  who 
is  afterwards  bom  (of  that  pregnancy)  shall  receive  his  share  from 
his  brothers.  Not  one  only,  but  even  many  sons  begotten  after  a 
partition,  shall  take  exclusively  the  paternal  wealth.  All  the 
wealth  which  is  acquired  by  the  father  himself,  who  has  made  a 
partition  with  his  sons,  goes  to  the  son  begotten  by  him  after  the 
partition."  Under  the  term  "  all,"  wealth,  however  considerable, 
which  is  acquired  by  the  father,  goes  to  the  son  begotten  by  him 
after  partition.  '^  But  the  followers  of  the  Benares  school  maintain 
that  the  father  is  subject  to  the  control  of  his  sons,  in  regard  to 
the  immoveable  estate,  whether  acquired  by  himself,  or  inherited 
from  his  father  or  other  predecessor.  And  in  conformity  to  such 
opinion  it  may  be  held  that  a  father  is  incompetent  to  distribute 
his  self-acquired  landed  estate,  until  his  wife  is  past  child-bearing, 
though  that  is  not  distinctly  stated  in  the  Mitacshara  in  the  chapter 
treating  of  the  right  of  one  bom  after  partition." 

Son  born  after  partition  hade  by  father. — ^If  a  son  is  bom 
after  partition  made  by  a  father,  he  will  be  sole  heir  to  the  pro- 
perty retained  by  the  father.  If  none  have  been  retained,  the 
other  sons  are  bound  to  contribute  to  a  share  out  of  their  portions, 
1  Macn,  P,  H.  L.  p.  47. 

Several  sons  so  born. — So  if  several  sons  be  bom  after  par- 
tition made  by  the  father,  their  portions  are  also  to  come  from 
then:  father's  share,  Strcu  M.  H,  L.  §  258,  citing  Mitac,  ch.  i.  s.  vi. 
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§  2,  which  does  support  him,  and  he  aad  they  succeed  to  the  ex 
elusion  of  the  divided  sons ;  but  if  any  of  these  have  ro-united 
with  the  father  they  will  share  with  him,  1  Stra.  H.  L,  182  ;  Siara. 
Man.  H.  L,  §  259. 

After  father's  death. — Yajnavalchya  states  a  distinction  at  a 
partition  after  the  father*s  death,  with  respect  to  a  son  bom 
immediately  afterwards  by  a  mother,  a  stepmother,  or  brother's 
wife  where  pregnancy  was  uncertain*  '*  When  the  sons  have  been 
separated,  one  who  is  [afterwards]  bom  of  a  woman  equal  in  class 
shares  the  distributions.''  The  partition  is  to  be  thus  effected. 
Something  is  to  be  contributed  by  all  the  brothers  or  others  [who 
had  previously  shared]  each  something  out  of  his  own  share,  until 
the  [posthumous  son's]  share  is  equal  to  their  own,  MayukhOj  ch. 
iv.  a  iv.  §  35 ;  see  Mitae.  ck  i.  sea  vL ;  Jim.  Vahana^  ch.  viL ;  3 
Dig.  436.  Sons  with  whom  the  £etther  has  made  a  partition, 
should  give  a  share  to  the  son  bom  after  the  distribution,  VisknM. 
See  Jim.  Vahana,  ch.  vii  ;  3  Dig.  51,  after  allowing  for  subsequent 
expenses  and  income,  Yajnavalchya.  MayukhOj  ch.  iv.  s.  iv.  §  36. 
See  Mitac.  ch.  i.  sec.  vu  ;  Jim.  Vahanoy  ch.  viL  ;  3  Big.  436. 

"  One  bom  [to  a  man]  separated  [from  his  sons]  will  alone  take 
the  father's  wealth,"  BrihaapaU;  aee Mitac.  ch. i  s.  vL  §  6;  Jim, 
VahanOy  ch.  vii.  §  1,  3 ;  3  Dig.  49,  435,  <^  All  the  wealth  which  is  ac- 
quired by  the  &ther  himself,  who  has  made  a  partition  with  his 
sons,  goes  to  the  sons  begotten  by  him  afber  the  partition ;  those  bom 
before  it  are  declared  to  have  no  right,"  MayuJckOy  oIl  iv.  a.  iv, 
§  33  ;  see  Jim.  Vahana,  supra.  ''As  in  the  wealth  so  in  the  debta 
likewise,  and  in  gifts,  pledges,  and  purchases."  *'  They  have  no 
claims  on  each  other  except  for  acts  of  mourning  and  libations 
of  water."  If  there  be  nothing  but  debts,  then  that  [son]  is  not 
even  bound  to  pay  those  debts,  without  receiving  a  share  from 
those  formerly  separated,  for,  as  is  afterwards  shown,  "  he  who 
takes  the  estate  must  be  made  to  pay  the  debts  for  it^"  MayuIskOf 
ch.  iv.  &  iv,  §  33 ;  ch.  v.  s.  iv.  §  16. 

Ee-ukion  with  the  father  lets  in  the  sons  to  share  with 
AFTER-BORN  SON.  — A  SOU  bom  after  a  division  shall  alone  take  the 
paternal  wealth,  or  he  shall  participate  with  such  of  the  brethren 
as  are  re-united  with  the  father,  Menu,  cL  ix.  §  216 ;  MUac  ch.  i. 
sec  vi ;  Jim^  VahofM,  ch.  vii  §  1. 

Sons  born  after  adoption. — ^Where  a  son  has  been  adopted, 
and  there  are  other  sons  bom'  after  the  adoption,  the  adopted  son 
is  entitled  to  but  one-fourth  of  what  forms  the  share  of  each  of  the 
after-bom  sons,  Elherling^  71 ;  Stra.  Maxi.  H.  L.  §  252. 

Where  no  after-born  nor  united  sons. — Where  there  are  no 
after-bom  sons,  nor  sons  still  remaining  in  union,  the  divided  sons 
inherit  the  Other's  share.  See  1  Stra.  H.  L.  183  ;  ^a.  MatuH, 
L.  §  260. 

Minors. — ^If  necessary  a  division  may  be  made  during  the  mi- 
nority of  any  son,  and  his  share  should  be  securely  set  apart  with 
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the  approbation  of  the  guardian,  or  of  the  representatiye  of  the 
sovereign,  2  Sircu  U,  X.  362,  Coltb.  But  if  this  should  be  neglected, 
he  must,  within  a  reasonable  time  after  attaining  his  majority, 
object,  and  demand  his  fair  share.  If  not,  he  will  be  barred  of  his 
remedy  after  the  lapse  of  the  statutory  period,  or  after  acts  on 
his  part  of  positive  ratificati^a,  or  tacit  acquiescence.  But  mere 
silence  does  not  prove  ratification,  or  acquiescence,  as  the  Sadr 
Court,  Dec.  1852,  p.  107,  seems  to  have  thought  There  must  be 
something  done  under  these  circumstances,  showing, 

1.  A  full  knowledge  of  his  rights. 

2.  An  abandonment  of  them. 

Mat  claih  through  guardian  if  evidencb  of  malversation. 
— A  minor  of  himself  cannot  claim  a  division,  but  may  do  so 
through  his  guardian,  and  this  only  in  case  there  is  a  reasonable 
ground  to  fear  that  his  interests  are  in  danger.  There  must  be 
evidence  of  such  malversation  as  will  endanger  the  minor's  interests 
if  his  share  be  not  separately  secured,  Svdmiydr  Fillai  v.  Chok- 
kalingam  Fillai,  1  MacL  H,  G.  B.  105.  It  may  be  a  question  to 
what  particular  share  a  minor  maybe  entitled,  but  this  being  raised, 
alone  affords  no  waritmt  for  claiming  a  partition  in  his  name. 
When  he  comes  of  age  he  will  himself  claim  what  may  be  his  due. 
In  the  meantime  there  can  be  no  valid  objection  to  the  property 
remaining  in  its  normal  state  of  joint  inheritance,  ib.  BeeAlimelam' 
mal  V,  Arunachellam  Fillai,  3  Mad,  ff.  G,  B,  69. 

His  guardian,  or,  if  he  have  none,  any  relation  not  interested, 
may  institute  a  suit  for  the  purpose.  His  share  being  separated, 
must  be  secured  for  him  until  he  attains  his  age ;  otherwise,  as 
against  him,  a  partition  would  be  void.  Mr  Golebrooke  says :  "  The 
sovereign,  or  his  representative,  as  guardian  of  the  minor,  is  com- 
petent to  authorise  a  partition Nothing  has  been  found  in 

the  law  to  prohibit  the  demand  of  a  partition  for  the  benefit  of  a 
minor,"  3  Bzg^,  p.  544,  text,  ccccliiL  2 ;  2  Stra.  H.  L,  362.  In 
another  case  he  says,  "  It  does  not  appear  that  the  original  parti- 
tion would  have  been  void  if  the  due  allotment  for  the  minor  had 
been  securely  set  apart  with  the  approbation  of  his  guardian,  or  of 
the  representative  of  the  sovereign.  In  the  case  as  set  forth,  the 
share  stated  to  have  been  set  apart  for  the  minor  in  the  hands  of 
the  defendants,  was  never  delivered  to  him  by  them,  nor  had  the 
partition  been  ratified  for  him  by  his  guardian,'*  2  Stra,  U,  L, 
361. 

A  division  of  property  took  place  in  1837  between  A.,  the 
mother  and  guardian  of  the  plaintiff,  a  minor,  and  B.,  the  hus- 
band of  two  childless  widows,  the  defendants,  in  a  suit  to  recover 
possession  of  the  property,  on  the  ground  that  the  division  did 
not  bind  the  plaintiff: — The  Court  held  that  there  being  no  proof 
of  fraud,  or  that  undue  advanti^e  had  been  taken  of  the  pLun- 
tiff's  minority,  and  in  the  absence  of  proof  of  gross  inequality  in 
the  distribution  of  the  property,  the  division  was  valid  and  bind- 
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ing  on  the  plaintiff,  Nallappa  Reddi  y,  Balammal,  2  Mad.  H,  C. 
B,  182. 

Where  ikfant  bound  bt  acts  of  ouardian.— All  acts  of  the 
guardian  of  a  Hindoo  infant,  which  are  such  as  the  infant  might, 
if  of  age,  reasonably  and  prudently  do  for  himself,  must  be  up- 
held when  done  for  him  by  his  guardian.  Such  a  guardian  may 
bind  his  ward  by  referring  to  a  panchayat  of  their  caste  a  question 
of  customary  partition,  Temmakal  v,  Svbhammal,  2  McuL  H,  C.  E. 
47. 

Guardian  hay  refer  question  whether  division  should  be 
ACCORDING  TO  PATNI  BHAGA  OR  PUTRA  BHAGA — ^Where  a  Soodra  died 
leaving  two  widows — one  with  an  only  son,  an  infant,  and  the 
other  with  two  sons— held,  that  the  guardian  of  the  infant  might 
refer  the  question,  Whether  the  deceased's  estate  should  be 
divided  according  to  the  Paini  Bhaga,  (division  according  to 
wives,)  or  Futra  Bhaga  (division  according  to  sons)  ?  ib. 

This  suit  was  brought  by  the  respondent,  the  senior  widow  of 
Karuppan  Chetti,  and  the  mother  and  guardian  of  Santi  Tirana^ 
a  minor,  her  only  son,  by  Karuppan,  for  the  value  of  one  moiety 
of  her  deceased  husband's  lands,  against  the  appellant,  the  junior 
widow  and  mother  of  the  two  sons  of  the  deceased,  who  had  taken 
possession  of  his  property. 

All  the  parties  were  Soodras. 

The  appellant  contended  that,  as  she  had  two  sons,  and  the 
respondent  but  one,  the  appellant  was  entitled,  under  Hindoo 
law,  to  two-thirds,  and  the  plaintiff  to  one-third  only.  The 
widows  agi*eed  to  abide  by  the  decision  of  a  panchayat  (arbitrator) 
of  their  own  caste ;  and  they  and  the  minor  executed  a  karar- 
nama,  or  submission,  to  that  effect.  The  panchayat  was  held, 
and  the  award  directed  that  the  property  should  be  equally 
divided,  "  in  such  manner  as  to  maintain  virtue  and  avoid  sin." 
The  appellant  refused  to  give  effect  to  the  award.  The  appellant's 
son,  a  boy  sixteen^  years  of  age,  being  in  Court,  was  informed  of 
the  nature  of  the  suit,  and  asked  whether  he  would  abide  by  the 
consequences  of  his  mother's  act  in  suing?  he  replied  that  he 
would  be  bound  by  the  decision  that  should  be  finally  passed ;  and 
the  appellant  was  held  entitled  to  a  moiety  of  the  real  and  per- 
sonal property.  Thb  decree  having  been  appealed  from,  it  was 
contended  that  the  minor  could  not  be  bound  by  his  consent  to 
the  panchayat,  or  the  award,  or  any  act  of  his  mother,  CavencUah 
V.  Anon,,  1  Cases  in  Ch,  279 ;  and,  by  Hindoo  law,  a  minor  can 
legally  have  no  will,  Sutherland's  Battaka  Mimansa  Synopsis,  235, 
note  viii. 

The  Court,  in  delivering  judgment,  said.  The  first  objection 
taken  at  the  hearing  was,  that  the  guardian  could  not  consent  to 
the  arbitration  on  behalf  of  the  minor.    We  then  said,  that  all  acts 

*  Minority  ceases  at  the  age  of  sixteen,  Stra,  Man,  H.  L,  128.    See  Minority. 
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of  the  guardian  which  were  such  as  the  infant  might,  if  ot  age, 
reasonably  and  prudently  do  for  himself,  must  be  upheld  when 
done  for  him  by  his  guardian.  In  a  case  of  this  kind,  in  which, 
as  the  authorities  in  2  Stra,  U,  L,  351,  357,  show  there  is 
the  greatest  conflict  of  opinion,  it  appears  to  us  that  no  more 
reasonably  and  plainly  beneficial  course  could  be  adopted  than  the 
reference  of  this  question  of  customary  partition  by  the  person  in 
possession  of  the  property  to  the  members  of  the  caste  of  the 
disputants.  It  has  not  been  attempted  on  other  grounds  to  dispute 
the  validity  of  the  award ;  and  we  are  of  opinion  that  it  cannot 
be  impeached  on  the  ground  of  absence  of  authority. 

Chabqb  on  zemindabt  bt  kanaqer  or  guardian  of  minor. — 
A  bond  executed  by  a  Hindoo  and  guardian  of  an  adopted  son 
during  his  minority,  the  object  of  which  was  first  to  pay  off*  a 
debt  due  by  her  deceased  husband  charged  upon  the  zemindary, 
and  next  to  discharge  certain  debts  contracted  by  her  in  the 
management  of  the  zemindary,  the  validity  of  which  was  recog- 
nised by  her  adopted  son  after  he  became  of  age,  upheld  without 
determining  the  question  raised  of  the  power  of  a  Hindoo  widow, 
as  guardian  of  a  minor,  to  create  a  charge  on  the  zemindary 
during  the  minority  of  her  adopted  son,  Chetty  Colum  Comara 
VencatcLchella  Reddyar  v.  Rajah  Rungasaumiy  Streethmunth  Jyengar 
Bahadoor^  8  Maoris  In,  Ap.  319. 

Rk-union  op  minor,  evidencb  op. — Where  a  division  has  taken 
place  between  the  members  of  a  Hindoo  family,  one  of  whom  is  a 
minor,  and  the  minor  continues  to  live  with  the  father  after  the 
division,  and  their  shares  become  mixed  together,  it  does  not  follow 
that  thei*e  was  a  reunion.  A  reunion  from  that  circumstance  is 
not  conclusively  established.  It  is  only  evidence  from  which  a 
reunion  may  be  inferred.  Passages  abound  in  writings  of  Hindoo 
lawyers  in  which  this  distinction  seems  not  to  have  been  borne  in 
mind,  and  the  passage  quoted  from  the  Mitacshara  is  of  that  char- 
acter, Kuta  Bullyviraya  v.  Kuta  Chudappavuthamuluy  2  Mad.  H. 
C.  B,  235. 

Whether  minor  can  enter  into  division  and  execute  a 
DEED. — This  case  appears  to  be  principally  decided  upon  a  deed  of 
release  alleged  to  have  been  executed  by  the  minor  after  attaining 
his  majority ;  but  it  is  doubtful  whether  the  point  of  Hindoo  law 
raised  during  the  trial  has  been  correctly  determined.  The  father 
and  a  grown-up  son  divided  the  family  property,  the  adult  son 
receiving  his  share,  and  the  father  retaining  his  own  share  as  well 
as  the  share  of  his  minor  son.  The  question  arises,  Could  the 
minor  son  have  entered  into  a  division,  and  execute  a  deed  of 
division?  The  £Etther,  in  ascertaining  the  share  to  which  the 
adult  parcener  was  entitled  would,  of  course,  be  obliged  to  take 
into  account  the  amount  of  property,  to  which  the  parceners  remain- 
ing united  would  be  entitled,  and  the  fact  of  one  parcener  insisting 
on  division,  and  separating  his  interests,  does  not  necessarily  consti- 
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tute  the  parceners  who  remain  united,  separated  in  consequence  of 
the  mere  circumstance  of  their  shares  having  been  estimated  in 
order  to  determine  the  share  of  the  outgoing  parceners.  Even  if  a 
division  between  the  parceners  who  do  not  separate  can,  under 
these  circumstances,  be  considered  to  have  taken  place,  the  Mituc- 
shara  shows  that  a  reunion  ensued  between  the  father  and  minor 
son.  At  §  2,  s.  ix.  ch.  ii.,  we  find  the  author  says,  Effects  which  had 
been  divided,  and  which  are  again  mixed  together,  are  termed 
re-united.  He  to  whom  such  appertain  is  a  re-united  parcener ;  and 
at  §  3  he  observes,  Brihaspati  declares,  He  who  being  once  separated 
dwells  again,  through  affection,  with  his  father,  brother,  or  paternal 
uncle,  is  termed  re-united.  With  such  of  the  brothers  as  may  have 
become  re-united  to  the  common  parents  any  acquisition  by  a 
re-united  parent,  through  his  own  industry  or  individual  wealth, 
belongs  exclusively  to  the  son  bom  after  partition,  and  not  to 
him  in  common  with  another  re-united  ;  and  on  failure  of  afler- 
bom  issue,  the  sons  who  had  already  received  their  shares  take  by 
inheritance  what  their  parents  leave,  Miiac.  ch.  i.  s.  vi.  §  16 ;  1 
Strcu  H,  L,  183.     See  further  on  the  subject,  "  Minority.** 

Illegitimate  childben. — In  those  cases  where  illegitimate  chil- 
dren would  inherit  on  the  death  of  their  father,  they  will  share 
on  partition  during  his  life ;  if  not,  they  are  entitled  to  mainte- 
nance, see  p.  97. 

Illegitimate  children  of  Englishman  by  Hindoo  woman — 
Bights  governed  by  Hindoo  law — Joint  family — Yet  partner- 
ship differs  from  joint  Hindoo  family,  defined  by  Hindoo 
law — On  death  of  each,  his  lineal  heirs  entitled  to  enter 
PARTNERSHIP. — H.,  an  Englishman,  had  five  children  by  two  Ma- 
dras Hindoo  women,  one  a  married  one  of  the  Brahmin  caste, 
living  apart  from  her  husband.  The  children  were  brought  up 
as  Hindoos,  and  lived  together  as  a  joint  family.  H.  devised  an 
estate  to  the  children  in  equal  shares.  Held,  that  the  children 
were  Hindoos,  and  their  rights  were  to  be  governed  by  that  law. 
That,  being  children  of  a  Christian  father,  by  different  Hindoo 
mothers,  although  constituting  themselves  co-parceners  in  the  en- 
joyment of  the  property,  after  the  manner  of  a  joint  Hindoo 
fJEunily,  yet  that  the  partnership  so  constituted  differed  from  the 
copartnership  of  a  joint  Hindoo  family,  as  defined  by  the  Hindoo 
law,  and  that  at  the  death  of  each  son,  his  lineal  heir,  represent- 
ing their  parent,  would  be  entitled  to  enter  into  that  partner- 
ship.* 

A  suit  having  been  instituted  by  one  of  the  children  against 
his  brothers  for  partition  of  the  estate,  a  razinamah  was  executed, 
by  which  the  shares  and  the  amount  to  be  paid  to  each  were  as- 
certained, with  provision  against  alienation  by  sale,  mortgage, 
lease,  or  security  of  any  separate  share.     Held,  that  each  co-sharer 

*  Query,  Whether  such  a  right  of  inheritance  enures  to  oollateralB  ?  ib. 
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might  nevertheless  alienate  by  will,  Myna  Boyee  v.  Ootaram  My- 
aram,  8  Moorf^a  In.  Ap,  400.* 

Illeqitiiiate  sons  do  not  inherit  even  moveable  wealth.^ 
But  the  son  by  a  Soodra  woman,  not  legally  married,  does  not  ob- 
tain a  share  even  of  the  moveable  property.  "  The  son  of  a  Brah- 
min, a  Kshetriya,  or  a  Vaisya,  by  a  woman  of  the  servile  class, 
shall  inherit  no  part  of  the  estate,  [unless  he  be  virtuous,  nor 
jointly  with  other  sons  unless  his  mother  was  lawfully  married.] 
Whatever  his  father  may  give  him  let  that  be  his  own,"  Menu,  ch. 
ix.  §  155  j  Mat/ukha,  ch.  iv.  s.  iv.  §  29  ;  see  Mitac,  ch.  viii.  §  10, 
p.  293;  Jim.  Vahana,  ch.  ix.  §  27,  p.  149  ;  3  Di^,  136. 

Heirs  entitled  to  maintenance. — Brihaspati  declares  this  dis- 
tinction after  the  father's  death  :  "  The  virtuous  and  obedient  son, 
bom  by  a  Soodra  woman  to  a  man  who  has  no  other  offspring, 
should  obtain  a  maintenance,  and  let  kinsmen  take  the  residue  of 
the  estate,  Mayukha,  ch.  iv.  s.  iv.  §  30 ;  see  Jim,  Vahana,  ch.  ix. 
§  27,  p.  149;  3  Dig,  139.  A  son  by  a  Soodra  woman  bom 
unto  a  man  who  leaves  no  [legitimate  ofispring]  shall,  if  he  be 
strictly  obedient  like  a  pupil,  receive  a  provision  for  his  mainten- 
ance.*' Gautama,  a  pratdsiofi  for  his  maintenance,  or  as  a  means 
of  livelihood,  Mayukha,  ch.  iv.  s.  iv.  §  30 ;  see  3  Dig,  139. 

Sons  of  a  man  by  a  woman  op  a  higher  CLAsa — The  same 
author  says,  *'  Sons  termed  pratilomat  [shall  have  an  allottment] 
similar  to  that  of  the  son  produced  by  a  woman  of  the  servile 
clasa"  Sons  termed  pratiloma,  meaning  those  produced  by  a  wo- 
man higher  than  the  begetter  with  respect  to  class,  Mayukha,  ch.  iv. 
8.  iv.  §  31. 

Illegitimate  sons  of  Soodras. — ^'  Even  a  son  begotten  by  a 
Soodra,  on  a  female  slave,  may  take  a  share  by  the  father's  choice. 
But  if  the  father  be  dead,  the  brethren  should  make  him  partaker 
of  the  moiety  of  the  share,"  Yajnavalchya,  Mayukha,  ch.  iv.  s.  iv. 
§  32  ;  Mitac  ch.  i.  s.  xii.  §  2 ;  Jim.  Vahana,  ch.  ix. ;  3  Dig,  143  ; 
Choice,  the  pleasure  of  the  father.  From  specifying  by  a  Soodra 
it  is  clear  that  a  son,  by  a  twice-born  man  on  a  female  slave,  does 
not  obtain  a  share  even  by  the  father's  choice.  Neither  after  the 
death  of  the  father  will  he  get  the  half,  nor  in  the  absence  of  sons, 
or  other  [heirs,]  will  he  get  the  whole.  This  is  the  argument  of  the 
Madana  Ratna  and  others,  Mayukha^  ch.  iv.  s.  iv.  §  32 ;  Mitac.  ch. 
iL  sec.  xii.  §  3.    But  simple  maintenance,  Mitac,  ch.  ii.  sec.  xii.  §  3. 

Failing  son,  daughters,  etc.,  illegitimate  sons  take  full 
SHARES. — Failing  son,  daughter,  and  daughter's  son,  the  illegitimate 
sons  come  in  for  full  shares  in  a  Soodra's  property,  but  their  obtain- 

•  Where  the  opinion  giyen  by  the  native  law  officers  is  apparently  irrecon- 
cQable  with  the  opinions  of  approved  text-writers  on  the  Hindoo  law,  those 
who  give  the  opinion  shotild  be  asked  to  explain  that  which  appears  primd 
/(leie  irreconcUahle,  so  that  they  may  show  on  what  ground  an  apparent  ex- 
emption from  the  general  law  is  inferred;  whether  a  general  custom,  modi- 
fying texts  or  local  usage,  family  customs,  or  other  exceptional  matters?  ib, 

t  Pratiloma  means  ngainst  the  hair. 
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ing  shares  during  their  father's  lifetime  depends  upon  his  pleasure, 
Mitac,  ch.  i.  s.  xii.  §  2. 

Failing  son,  daughter's  son  takes  equal  share. — Among 
Soodras,  failing  a  putra,  the  son  of  a  daughter  becomes  co-heir, 
Mitac,  ch.  ii.  sec.  xiL  §  1. 

Daughters  cannot  claim. — Daughters  can  neither  claim  nor 
share  in  division. 

Though  when  property  descends  they  may  divide  equally. 
— Daughters  can  divide  property  descending  to  them  in  equal 
shares  as  sons,  Stra,  Man,  U,  L,  §  267,  of  course,  by  consent. 

Partition  among  brothers  alters  the  line  op  descent. — 
Partition  among  brothers  creates  a  new  line  of  succession  tracing 
from  the  deceased  brother,  Stra,  M.  H.  L,  §  268. 

Among  daughters  has  not  the  same  effect. — F,  Macn.y  55, 
says.  On  failure  of  male  issue  of  a  brother  who  has  divided  off  the 
right  of  the  female  relatives,  namely,  of  the  widow  or  daughters, 
accrues.  Partition  among  daughters  has  no  such  effect,  since 
on  the  lapse  of  one  co-sharer,  if  married,  her  share  vests  in 
her  own  line ;  if  unmarried,  in  her  brother's,  MUac,  ch.  ii.  s.  xi. 
§  12,  30. 

Women  cannot  compel  division. — No  woman  can  compel  a 
division.  A  wife  can  only  claim  maintenance  from  her  husband, 
but  no  share  in  the  property ;  and  a  widow  inherits  in  the  case 
of  a  divided  family,  so  that  no  division  is  necessary.  In  an  un- 
divided family  she  gets  only  maintenance,  unless  she  inherits  the 
self-acquired  property  of  her  late  husband. 

Where  married,  according  to  approved  species. — That  which 
a  woman  may  have  received  in  gift  from  her  own  family  returns 
to  the  donors,  if  alive,  and  her  marriage  be  of  a  disapproved  species. 
If  the  donors  are  dead,  it  goes  to  her  husband  and  bis  kindred.  If 
the  marriage  be  of  an  approved  species  it  goes  tp  her  husband 
and  his  kindred,  Stra,  Man,  //.  L,  §  354,  citing  Mitac,  ch.  ii.  s.  xi. 
§  1 1,  which  does  not  support  him,  and  Smriti  Chandrikay  which  does. 
Gifts  made  by  a  man  in  anticipation  of  marriage,  should  the  woman 
die  before  the  marriage  takes  place,  are  returned  to  the  intended 
bridegroom.     See  Stridhana, 

Woman's  fee  or  gratuity. — Mr  Strange,  in  his  Manual  of 
H,  L,  §  355,  says,  The  woman's  fee,  or  the  gratuity  given  her  on  her 
marriage  by  the  bridegroom,  for  the  purchase  of  household  uten- 
sils, cattle,  <kc.,  as  an  exception  goes  to  her  brothers.  For  this  he 
cites  the  Mayuk/ta,  without  reference  to  the  particular  part 
Chapter  iv.  s.  x.  of  that  work  treats  of  woman's  property,  and 
does  not  support  this  rule.  Mr  Strange  likewise  refers  to  the 
Smriti  Ghandrika,  which  does  not  support  him.  But  the  Mitac- 
shara,  ch.  iL  s.  xi.  §  14,  supports  the  rule,  but  says,  "to  the 
brothers  of  the  whole  blood,"  a  distinction  which  Mr  Strange 
does  not  notice. 

Wife  entitled  to  a  share. — In  the  case  of  equal  participation 
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between  a  father  and  his  sons,  a  share  belongs  also  to  the  wife,  if 
no  separate  property  had  been  giren  to  her.  Yajnavcdchya  sajs,  2, 
116,  ^'If  he  make  the  allotments  eqaal,  his  wives,  to  whom  no 
separate  property  had  been  given  by  the  husband  or  father-in-law, 
must  be  rendered  partakers  of  like  portions;"  and  he  adds,  "or  if 
any  had  been  given  let  him  assign  the  half."  H^  hdfy  meaning 
as  much  as  with  what  had  been  before  given  her  as  separate  pro- 
perty, (stridhana)  will  make  it  equal  to  a  son's  share.  But  if  her 
property  be  [already]  more  than  such  share,  no  share  [belongs  to 
her  J,  MayuJdui^  ch.  iv.  s.  iv.  §  15;  Mitac.  cb.  i.  s.  ii.  §  8,  9  ;  Daya 
Krama.  Safvgraha^  ch.  vi.  §  22,  23,  24 ;  Jimuta  Vahana,  ch.  iii. 
8.  iL  §  31.  Where  she  does  not  participate,  she  must  depend 
.  upon  the  reservation  to  be  made  by  her  husband  for  himself  and 
the  remaining  members  of  the  family,  which  with  reference  to 
property  acquired  by  him,  may  be  to  any  extent  that  he  may 
deem  expedient,  1  Stra,  H,  L,  189  ;  3  Big.  30.  Where  peculiar 
property  has  been  bestowed  on  some  of  the  wives,  the  other  wives 
destitute  of  male  issue  must  be  rendered  by  the  father  partakers 
of  wealth  to  the  same  amount,  Daya  Krama  Sangraha^  ch.  vi. 
§  25.  But  if  such  property  have  not  been  given,  then  she  must 
be  rendered  equal  sharer  with  the  sons,  i.e.,  where  the  sons  are 
made  equal  sharers,  Daya  Krama  Sangraha,  ch.  vi.  §  26. 

In  the  case,  however,  of  peculiar  property  having  been  given, 
[to  all  the  wives,]  then  they  will  only  receive  half  a  share  by  the 
rule  of  analogy  observed  in  the  case  of  a  superseded  wife  who  has 
received  peculiar  property,  and  who  is  entitled  to  receive  only 
half  the  gratuity  [otherwise]  given  to  a  wife  on  her  supersession, 
lb.  §  28;  Tajnavalchya,  2,  149  ;  Jim^  VahanOy  ch.  iii.  s.  iL  §  31. 
Chudamaniy  ib.  n.  31. 

Widow's  bights  in  Bengal. — Sir  W.  II.  Mam.  P.  H,  L.  49,  says, 
At  any  time  after  the  death,  natural  or  civil,  of  their  parents,  the 
brethren  are  competent  to  come  to  a  partition  among  themselves 
of  the  property  moveable  and  immoveable,  ancestral  and  acquired, 
and  according  to  the  law  as  received  in  the  province  of  Bengal, 
the  widow  is  not  only  entitled  to  share  an  undivided  estate  with 
the  brethren  of  her  husband,  but  she  may  require  from  them  a 
partition  of  it,  although  her  allotment  will  devolve  upon  the  heirs 
of  her  husband  at  her  decease.  BeeBhyroochundBai  v.  Rusiookmunee, 
I  S,  D.  A.  R.  28 ;  Neelhaunt  Rai  v.  Munee  Chowdrain,  ib,  58 ; 
Rani  Bhawani  Dibia  v.  Ranee  Soorujmuni,  ih.  135. 

In  Benares. — But  in  the  Benares  school  the  reverse  of  this 
doctrine  prevails.     See  DuJjeet  Singh  v.  Sheomunooh  Singh,  ib.  59. 

Mother  shares  equally  with  sons. — "Let  the  mother  also 
take  an  equal  share,*'  Yajnavalchya.  Mothers  receive  allotments 
according  to  the  shares  of  sons,  Vishnu,  Jim.  Vahana,  64  ;  3  Dig, 
15. 

In  another  Smriti,  it  is  said,  "  A  mother,  if  she  be  dowerless, 
shall  in  a  partition  by  sons  take  an  equal  share."     The  meaning 
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iSf  that  if  she  have  dower  she  shall  take  only  as  much  as  with 
that  dower  will  make  her  an  equal  sharer  with  her  sons.  But  do 
share  belongs  to  her  if  her  property  be  more  than  such  share, 
Mai/ukha,  ch.  iv.  a  iv.  §  18. 

In  a  case  before  the  High  Court  of  Bombay,  after  citing  the 
above  passages,  Amouldy  J,,  said,  This  doctrine  has  been  followed 
by  the  late  Supreme  Court  in  the  case  of  the  goods  of  Chepajuddoo, 
decided  on  the  22d  of  June  18G1,  a  note  of  which  was  furnished 
by  the  Chief-Justice,  where  the  Court,  after  consideration,  and 
obtaining  answers  from  the  Shastres  of  the  Sudr  Adawlut,  and  at 
Poena,  held  that,  '*  If  there  be  more  than  one  widow,  each  is 
entitled  to  an  equal  share  of  the  property.''  It  appears  from 
these  answers,  that  although  the  auUior  of  the  Mayukha  cites  no 
text  in  support  of  his  opinion,  such  texts  are  to  be  met  with  in 
the  Viramitrodaya,  an  authority  of  the  Benares  school,  and 
Macn.  Frins,  of  Hindoo  Law,  a  work  of  authority  in  Bengal.  It 
is  also  said,  p.  19,  that  if  there  be  more  than  one  widow  their 
rights  are  equal.  The  case  in  Marion's  Reports,  p.  314,  shows 
that  this  rule  was  acted  upon  by  the  Supreme  Court  as  early  as 
the  year  1791 ;  and  in  1  MorUy's  Digest,  (§  15,)  we  find  an  instance 
of  its  being  acted  on  in  the  North- Western  Provinces  in  1850. 
On  these  authorities  we  hold  that  the  widows  in  this  case  are, 
primA  facie,  entitled  to  equal  shares  of  the  property,  and  it  re- 
mains to  be  considered  whether  either  of  them  is  disentitled  by 
misconduct  to  her  share ;  and  if  not,  then  whether  we  ought  to 
grant  administration  to  them  jointly,  or  to  one  only ;  and  if  the 
latter,  to  which  of  them.  After  asking,  Is  the  elder  widow,  then, 
deprived  of  her  right  by  the  misconduct  proved]  the  learned 
judge  proceeds  to  discuss  the  questions  of  iufideUty  and  inconti- 
nence, and  to  point  out  discrepancies  in  the  authorities  on  the 
subject,  adding,  In  Bengal  two  widows  take  the  whole  estate  for 
life,  and  on  the  death  of  one  the  whole  survives  to  the  other,  upon 
whose  death  it  goes  to  the  collateral  heirs  of  the  husband,  1  Mork 
Dig,  313.  In  Madras  it  has  been  held  that  the  eldest  widow  suc- 
ceeds, the  other  widows  being  entitled  during  her  life  to  mainte- 
nance only,  the  second  widow  succeeding  on  the  death  of  the  first, 
1  Mad,  Set,  Dec.  456,  457,  S.  R  A.  of  No.  11,  835 ;  2  t6.  44.  But 
see  Strangers  Man,  of  H.  L.  2d  ed.  §  326,  where  the  author  lays 
down  that  in  Southern  India  the  wives  are  viewed  on  an  equality, 
and  inherit  equally,  and  he  considers  the  following  passage  from  the 
Miiacshara,  ch.  iL  s.  i.  §  5,  (omitted  in  Colebrooke's  translation,) 
which  the  editor  owes  to  Vakeel  Crinivasackarya,  "  The  singular 
number  *wife'  signifies  the  kind,  hence  if  there  are  several 
wives  belonging  to  the  same,  or  different  castes,  (they)  divide  the 
property  according  to  the  shares  prescribed  to  them,  and  take  it" 
In  the  goods  of  Dadoo  Mania,  1st  September  1862,  hid.  Jut, 
October  25th,  1862,  page  59. 

Sir  Thomas  Strange,  p.  136, 137,  has  laid  down  decidedly.  When 
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a  man  has  left  more  widows  than  one,  and  no  son  by  any,  she  who 
is  first  married,  being  the  one  who  is  considered  as  married  from 
a  sense  of  duty,  succeeds  in  the  first  instance,  the  other  inherit- 
ing in  their  turn  as  they  survive.  He  quotes  as  an  authority 
3  Dig.  461,  489,  486.  Mr  Strangers  Man.  H.  L.  326,  does  not 
assign  any  reason  for  supporting  the  conclusion  that  a  clause  be- 
tween clauses  5  and  6  in  Colebrooke's  translation  of  ch.  ii.  s.  i  of  the 
MUacshara  has  been  omitted,  and  until  the  authenticity  of  his 
assertion  be  proved  we  must  conclude  that  Colehroohe  is  correct. 
In  clause  5  Mr  Colebrooke  translates  a  passage  from  Subondini, 
which  appears  to  us  to  support  the  view  of  Sir  Thomas  Strange. 
Clause  6,  which  should  follow  the  supposed  omitted  clause,  is  not 
in  harmony  with  the  existence  of  such  a  clause.  Neither  does 
any  other  passage  in  the  whole  chapter  of  the  MUacshara  support 
the  conclusion  that  such  clause  ever  existed. 

Macn.  P,  H.  L,  p.  19,  which  appears  to  be  the  same  passage  as 
that  referred  to  in  the  above  quoted  judgment  of  Sir  J.  Arnold, 
when  drawing  the  distinction  between  the  law  current  in  the 
Bengal  and  other  schools  observes,  that  if  there  be  more  than  one 
widow,  their  rights  are  equal ;  for  this  position  he  attests  £L  H.  L, 
App,  59,  which  has  reference  to  a  totally  different  subject,  namely, 
a  claim  to  maintenance  preferred  by  a  wife  against  her  husband. 
It  is  singular  that  Macnaghten  should  have  referred  to  Sir  Thomas 
Strangers  work  asJiis  authority,  seeing  that  it  expresses  a  totally 
different  opinion  at  pp.  136,  137. 


Section  III. 

Mode  of  Partition. 

May  take  place  where  no  common  property—^By  arbitration — By  ad- 
ftistmenty  lot,  suit — Without  writing — Verbal  evidence — Among  co- 
heirs— Hindoo  instruments^  or  agreements. 

Where  no  ooumon  property,  partition  mat  take  place. — 
Even  where  there  is  a  total  failure  of  common  property,  a 
partition  may  also  then  be  made  by  the  mere  declaration,  "  I 
am  separate  from  thee."  A  partition  may  be  a  mere  mental 
distinction.  This  exposition  clearly  distinguishes  the  various 
qualities  of  this  term,  Mayukha,  ch.  iv.  s.  iii  §  2,  ante,  p. 
316. 

By  arbitration,  by  adjustment,  by  lot,  by  suit. — Partition 
may  be  made  openly  in  the  presence  of  arbitrators,  or  privately  by 
adjustment,  or  by  casting  lots,  3  Dig,  536,  Sancha  and  Lichita, 
2  Dig.  505,  518  ;  Jim.  Vahana  ch.  i.  §  8,  note  ;  1  Stra.  U.  L.  190. 
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K  no  amicable  arrangement  can  be  arrived  at,  the  object  may  be 
effected  by  a  suit  to  enforce  division. 

Without  wbiting. — A  division  may  be  effected  without  an  in- 
strument in  writing,  JReunin  Persad  v.  JHU  Radda  Beehy^  4  Moor^t 
In,  Ap,  1 68.  According  to  Bengal  law,  a  writing  is  merely  used 
in  memoriam  rei,  and  a  written  instrument  is  not  essential  to  the 
validity  of  any  disposition  of  property,  2  Macn.  Prins,  H.  L,  147, 
n.,  168,  n.  Though  not  necessary,  it  is  proper  to  execute  a  deed 
of  partition  or  release,  which  is  the  best  evidence  of  partition. 
But  partition  without  such  an  instrument  cannot  be  set  aside 
by  any  of  the  co-heirs  on  thatjground,  as  doubts  regarding  the  &ct 
can  be  solved  by  parole  evidence,  ib,  168,  n.  See  Mantena  Raya- 
paraj  v.  Ghehuri  Venkatarc^f^  1  Mad,  H,  G.  R.  100 ;  Doe  d.  Rajah, 
Sri  Krist  v.  E.  In.  Co.  6  Moore's  In,  Ap,  267. 

Verbal  evidence  of  partition  is  as  conclusive  as  though  it  had 
been  written,  Doe  d,  Gocoolchunder  MiUer  v.  Tarrachum  MitUr,  1 
MorL  Dig,  485,  §  55. 

A  memorandum  of  separation  between  two  brothers,  one  of 
whom  had  neither  agreed  to,  nor  signed  it,  is  not  binding  on  him, 
and  on  the  death  of  his  brother  he  is  entitled  to  succeed  to  the 
whole  property,  to  the  exclusion  of  the  deceased  brother*8  widow ; 
she  is  entitled,  however,  to  maintenance,  Gopal  Rao  Pandoorwng 
V.  Ruma  Baee,  2  Bcnr.  625  ;   1  Mori,  Dig,  485,  §  51. 

Among  oo-hbibs. — As  on  partition  by  the  father,  ante,  p.  339,  so 
here  by  the  co-heirs  partition  may  take  place  by  arbitration,  ad- 
justment, or  lot,  or  by  suit  in  court.  Although  it  is  not  made  in- 
dispensable, yet  the  law  prescribes  a  written  instrument,  and  it  is 
always  better  to  have  it.  JBrihaspati  says  that  a  record  of  parti- 
tion which  brothers  [or  other  co-heirs]  execute  after  making  a 
just  division  by  mutual  consent,  is  called  the  written  memorial  of 
the  distribution,  Mayuhha,  ch.  ii.  s.  L  §  2. 

Sir  Thos,  Strange,  1  H,  L,  222,  in  terms  eulogistic  of  the  instru- 
ments and  agreements  of  Hindoos,  says,  They  are  models  in  their 
way.  Penned  in  general  by  the  village  accountants,  (co7%ocopolies^ 
while  they  express  everything  that  is  material,  they  do  so  with  a  com- 
pactness and  precision  not  easily  surpassed.  A  regular  instru- 
ment of  partition  being  entitled  according  to  its  purport,  the 
things  distributed  by  it  are  specified  by  name,  and  may  be  in- 
ventoried on  the  back,  the  amount  being  noted  also  in  figures  to 
preclude  any  fraudulent  insertion  subsequent.  But  they  are 
considered  to  be  best  enumerated  in  the  body,  and  this,  so  as  to 
show  what  each  has  received,  that  the  fairness  of  the  division  may 
appear.  With  the  date  the  names  of  the  parceners  are  inserted, 
designated  by  those  of  their  father*s,  the  same  names  among 
Hindoos  being  usually  common  to  many,  for  which  reason  the 
paternal  names  of  the  drawer  of  the  instrument,  and  of  the 
witnesses  to  it,  are  added.  Where  it  is  holograph,  [or  wholly 
written  by  the  hand  of  the  writer,]  there  is  the  less  necessitj 
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for  witnesses,  bat  they  are  in  all  cases  recommended,  Vriltaspatiy 
3  Dig.  408 ;  Yajnavalchyay  1  ib.  23.  The  greatest  credit  attaches 
to  such  an  instrument,  executed  in  the  presence  of,  and  attested 
by  the  rajah  and  his  officers,  3  Dig.  416,  by  which  is  to  be 
understood  simply  a  public  authenticated  attestation.  What  the 
law  expects  in  general  is,  that  it  should  be  attested  by  kinsmen  ; 
the  want  of  whom,  however,  and  the  consequent  substitution  of 
more  distant  relations,  or  even  of  neighbours,  is  always  open  to 
be  explained,  3  Dig.  414.  Such,  in  fact,  is  the  order  in  which 
witnesses  for  this  purpose  are  classed ;  kinsmen  being  described  as 
persons  allied  by  community  of  funeral  oblations,  or  as  sprung 
from  the  same  race ;  relations^  as  maternal  uncles ;  and  other 
collateral  and  distant  relations  of  the  family,  1  Stra,  H.  X. 
222,  223. 


SEcnoN  IV. 

Period  or  Partitiok. 

Conflicting  opinion  of  different  schools' — In  Bomhay  three  periods 
at  which  partition  takes  place — (1.)  After  the  death  of  the  parents 
^2.)  During  the  joint  lives,  if  the  mother  be  past  child-bearing-^ 
(3.)  With  the  father's  consent  at  any  time — Circumstances  justify' 
ing  partition  without  father's  consent — Where  father  incapable, 
partition  unth  consent  of  eldest  son — This  opinion  refuted — In 
Bengal  two  periods  of  division^^{l.)  When  father^ s  property  ceases 
— (2.)  By  his  choice  when  the  right  of  property  endures—In 
Madras  four  periods — (1.)  By  fatlier^s  desire' — (2.)  On  retirement 
from  worldly  affairs — (3.)  Demise  of  the  father — (4.)  When  addicted 
to  vice,  is  old,  disturbed  in  intellect,  diseased— Enumeration  by 
Colebrooke — In  Bengal  the  right  to  partition  is  at  the  father's  in^ 
stance,  except  in  case  of  civil  death  or  degradation — Act  xxi.  of 
1840 — Menu  does  not  support  the  doctrine  of  compulsory  division*-^ 
Refers  only  to  recovery  of  lost  ancestral  property — The  father  can* 
not  make  partition  of  his  ancestral  immoveable  property,  unless  the 
mother  is  past  child-bearing — In  that  case  his  sons  may  enforce  it 
— His  own  consent  requisite  with  regard  to  self -acquisitions — In 
Benares  the  rule  is  different — Reference  by  Narada  of  disposal 
of  sisters  dqes  not  imply  a  distinct  period'^The  doctrine  of  the 
cessation  of  the  mother  to  bear  children  not  generally  adopted — In 
Bengal  the  volition  of  the  father  and  the  mother^s  incapacity  must 
co^exist — Provision  for  after-bom  sons — The  rule  as  to  the  wife 
being  past  child-bearing  refers  to  any  wife — The  vice  and  disease 
must  be  such  as  produce  degradatum  from  caste — Age,  impairment 
of  mind,  and  bodily  disease  are  not  causes  of  partition,  but  merely 
of  appointment  of  son  as  manager — His  ads  bind  the  family  pro- 
perty,  but  consent  of  co  sharers  necessary  to  alienation. 
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Conflicting  opinions  in  different  schools. — There  have  been 
very  conflicting  opinions  expressed  upon  this  branch  of  our  in- 
quiry, by  dijBferent  writers  in  the  several  schools,  who  assign  various 
periods  for  the  attaching  of  the  son's  claim  to  partition.  One  of 
these  was  the  death  of  the  father.  As  we  have  treated  of  the 
descent  of  property  on  the  natural  demise  of  the  father,  under  the 
head  of  Inheritance,  it  more  properly  coming  under  that  divisioni 
it  is  of  course  excluded  to  a  certain  extent  from  our  consideration 
here.  We  say  to  a  certain  extent;  for,  as  almost  all  writers 
on  Hindoo  law  include  it,  either  expressly  or  impliedly  under 
the  head  of  partition,  we  must  necessarily,  in  referring  to  their 
opinions,  follow  their  example.  Viramitrodaya,  MitcLC.  ch.  i.  &  iL 
§  7,  note,  says.  But  in  the  case  of  his  (the  father's)  demise,  the 
successor's  own  choice  is  of  course  the  reason  (of  partition.) 

According  to  the  Bombay  school  there  are  three  periods 

AT    which    partition    OF    ANCESTRAL  ESTATE  TAKES  PLACE   AFTER 

DEATH  OF  PARENTS. — 1.  "  After  the  [death  of  the]  father  and  mo- 
ther, the  brothers  being  assembled,  must  divide  equally  the  paternal 
[and  mcUemaC\  estate  ;  but  they  have  no  power  over  it  while  their 
parents  live,  [unless  the  father  choose  to  distribute  it,"]  Menu,  ch. 
ix.  §  104.  fiy  inserting  the  word  "  arur^  the  consummation  of 
[both  their]  deaths  is  not  required.  Even  thus,  in  the  Madana 
jRatna  and  Smriti  Samgraha,  '^  a  partition  of  the  father's  wealth 
may  take  place  even  while  the  mother  lives,  for  this  reason,  that 
without  her  husband  the  mother  does  not,  fix>m  her  independence, 
also  derive  ownership.  A  partition  of  the  mother's  wealth 
may  also  take  place  in  like  manner  while  the  father  is  alive ;  for 
if  there  be  issue,  the  lord  of  the  wife  is  not  lord  of  the  wife's 
wealth,  Mayvkha,  ch.  iv.  s.  iv.  §  1. 

During  joint  lives,  if  the  mother  be  past  CHiLD-BEARiNa — 
2.  This  is  opposed  to  the  text  of  Brahaspatiy  *^  On  the  demise  of  both 
parents,  participation  among  brothers  is  allowed,  and  even  while 
they  are  both  living  it  is  right,  if  the  mother  be  past  child-bear- 
ing." So  Narada^  "  Let  sons  regularly  divide  the  wealth  when 
the  father  is  dead,  or  when  the  mother  is  past  child-bearing,  and 
the  sisters  are  married,  or  when  the  father's  sensual  passions  are 
extinguished,"  Mayideha^  ch.  iv.  s.  iv.  §  2. 

In  partition,  however,  of  the  mother's  property,  by  sons,  the 
assumption  of  course  is,  that  there  are  no  daughters,  as  these 
would  take  first,  Mitac,  ch.  i.  a  iii.  §  8;  Tajnvalckyay  2,  118; 
Jim.Vahana,  ch.  iii.  s.  i.  §  4,  5. 

3.  Or  with  THE  father's  consent  at  any  time. — 3.  Gautamm^ 
**  After  the  demise  of  the  father,  let  sons  share  his  estate,  or  whild 
he  lives,  if  the  mother  be  past  child-bearing,  if  he  desire  partition. 
From  this  expression,  if  he  desire^  partition  is  declared  l^al  also 
before  the  mother  is  past  child-bearing  by  the  father's  wish  alone,* 
Mayukha^  ch.  iv.  s.  iv.  §  3. 

♦  The  following  note  is  appended : — "  5.  Colebroke,  Mitae.  260,  But  I  have 
hero  followed  the  translation  given  in  Jim,  Vahana,  p.  24,  as  more  oonform- 
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CiRCUMSTAKCBS  JUSTIFYING  PARTITION  WITHOUT  FATHEB'S  CON- 
SENT.— Naraday  "  A  father  who  is  afflicted  with  disease,  or  influ- 
enced by  wrath,  or  whose  mind  is  engrossed  by  a  beloved  object, 
or  who  acts  otherwise  than  the  law  permits,  has  no  power  in  the 
distribution  of  the  estate."  Uariia^  "  If  the  &ther  be  free  from 
desire,  old,  perverted  in  mind,  or  long  afflicted  with  disease,  par- 
tition of  his  wealth  [may  be  made."]  Fret  from  desirCy  according 
to  the  Madanu  Batna,  means  without  desire  of  partition.  Per- 
verUd  in  mindy  following  practices  contrary  to  law.  **  The  sense 
is,  that  partition  may  be  made  even  against  the  will  of  [such  a] 
father,"  Mayukha^  ch.  iv.  a  iv.  §  6. 

Where  father  incapable,  partition  with  consent  op  eldest 
SON. — Harita*  says,  that  when  the  father  is  incapable,  partition 
takes  place  by  the  concurrence  of  the  eldest  son.  But  if  he  be 
decayed,  remotely  absent,  or  afflicted  with  disease,  let  the  eldest 
son  manage  the  affairs  as  he  pleases.  So  Sankha  and  LUchita^  '*  If 
the  father  be  incapable,  let  the  eldest  son  manage  the  affairs  of 
the  family,  or,  with  his  consent,  the  next  brother  conversant  with 
business,"  Mayukha^  ch.  iv.  s.  iv.  §  7. 

This  opinion  refuted. — Jim,  Vahana  says,  The  alleged  power 
of  sons  to  make  partition  when  the  father  is  incapable  of  business 
[by  reason  of  extreme  age,  <&c.,]  has  been  asserted  through  igno- 
rance of  express  passages  of  law  [to  the  contrary].  Thus  Harita 
says,  "  While  the  father  lives  sons  have  no  independent  power 
with  regard  to  receipt,  expenditure,  and  bailment  of  wealth.  But 
if  he  be  decayed,  remotely  absent,  or  afflicted  with  disease,  let  the 
eldest  son  manage  the  affairs  as  he  pleases.  So  Sankha  and  Likhiia 
explicitly  declare,  *'  If  the  father  be  incapable,  let  the  eldest  son 
manage  the  affairs  of  the  family,  or,  with  his  consent  a  younger 
brother  conversant  with  business.  Partition  of  the  wealth  does 
not  take  place  if  the  father  be  not  desirous  of  it ;  when  he  is  old, 
or  his  mental  faculties  are  impaired,  or  his  body  is  afflicted  with  a 
lasting  disease,  let  the  oldest  like  a  father  protect  the  goods  of  the 
rest,  for  [the  support  of]  the  family  is  founded  on  wealth.  They 
are  not  independent  while  they  have  their  father  living,  nor  while 
the  mother  survives,"  ch.  i.  §  42. 

In  Bengal  two  periods  of  partition. — Jim,  Vahana  says,  There 
are  two  periods  of  partition,  one  when  the  father's  property  ceases, 
the  other  by  his  choice  while  the  right  of  property  endures, 
Jim.  VahanOj  ch.  i.  §  38,  44,  60 ;  and  the  author  of  that  work 
denies  the  right  of  the  sons  to  enforce  partition  in  the  life  of  the 
father  against  his  consent,  on  the  ground  that  the  sons  have  not 
ownership  while  the  father  is  alive,  and  free  from  defect,  ch.  i. 
§  11,  38.     But  three  periods  must  not  be  admitted,  ib,  §  39.     The 

able  to  the  doctrine  of  the  Mayukha,  which  allows  only  three  perioda  of  par- 
tition.   The  Mxtac,  on  the  other  hand,  asserts  four,  and  in  support  of  thi» 
doctrine  divides  this  very  text  of  Gautama  into  three  portions. 
*  Sankha,  Stokes,  H.  L  book  196,  n. ;  Mitac.  ch.  i.  s.  ii.  n.;  t6.  879. 
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author  here  opposes  the  doctrine  maintained  in  the  Ifitacsharay  as 
is  remarked  by  the  commentators,  AchytUOy  SrikrishnOy  and  M<i- 
hewara,  ib. 

In  Madras  abb  foub  psbiods. — The  MUaeshara,  ch.  L  s.  iL  §  7, 
mentions  four  periods.* 

1.  By  the  vatheb's  dksirb. — One  period  of  partition  is  when 
the  fotther  desires  separation — '*  When  the  father  makes  a  parti- 
tion," Gautama^  28,  2,  Mitac,  supra. 

2.  On  his  retiring  from  worldly  affairs. — Another  period 
is  while  the  father  lives,  but  is  indifferent  to  wealth  and  disin- 
clined to  pleasure,  and  the  mother  is  incapable  of  bearing  more 
sons,  at  which  time  a  partition  is  admissible,  at  the  option  of  sons, 
against  the  father's  wish,  as  is  shown  by  Naraday  13,  2,  3,  who  pre- 
mises paitition  subsequent  to  the  demise  of  both  parents.  "  Let 
sons  regularly  divide  the  wealth  when  the  fietther  is  dead ;"  and 
adds,  "  or  when  the  mother  is  past  child-bearing,  and  the  sisters 
are  married,  or  when  the  father's  sensual  passions  are  extinguished'* 
Here  the  words,  '*  Let  sons  regularly  divide  the  wealth/*  are  under- 
stood, Mitac  supra.     See  post,  p.  347. 

3.  Demise  of  t&e  fatbesl^— Gautama,  28,  1,  likewise  having 
said,  '*  After  the  demise  of  the  father,  let  sons  idiare  his  estates," 
states  a  second  period,  ^*  or  when  the  mother  is  past  child-bearing," 
and  a  third,  '*  while  the  father  lives,  if  he  desire  separation,''  ib, 

4.  When  the  father  is  addicted  to  vice,  is  old,  disturbed 
in  intellect,  diseased. — So  while  the  mother  is  capable  of  bear- 
ing more  issue,  a  partition  is  admissible  by  the  choice  of  the  sons, 
though  the  fiatlier  be  unwilling,  if  he  be  addicted  to  vice  or  afflicted 
with  a  lasting  disease.  Sankhaf  declares,  *^  Partition  of  inheritance 
takes  place  without  the  father's  wbh,  if  he  be  old,  disturbed  in 
intellect,  or  diseased,"  ib. 

Enumeration  by  Colebrooks. — CoUbrooh^s  Annotatiam,  ib. 
There  are  four  periods  of  partition.  One  while  the  father  lives, 
if  he  desire  partition ;  another  is  when  the  mother  ceases  to  be 
capable  of  bearing  issue,  and  the  father  is  not  desirous  of  sexual 
intercourse,. and  is  indifferent  to  wealth,  if  his  sons  then  require 
partition,  though  he  do  not  wish  it.  Again,  another  period  is  while 
the  mother  is  yet  capable  of  bearing  issue,  and  the  father,  though 
not  consenting  to  partition,  is  old,  or  addicted  to  vicious  courses, 
or  afflicted  with  an  incurable  disease,  if  the  sons  then  desire  parti- 
tion. The  last  period  is  after  the  decease  of  the  father,  VisvesvarOy 
in  the  Madana  Farijata,  ib. 

There  are  four  periods  of  partition  in  the  case  of  wealth  acquired 
by  the  father,  Visvesvara  in  the  Subodhini,  ib. 

Four  periods  of  partition  amongst  sons  have  been  stated  by  the 
author,  ( Vignt/anesvara,)  which  are  compendiously  exhibited  in  a 

*  This  section  refers  to  the  law  goTeming  the  dirision  of  property  generally, 
Nnffalinga  Mudali  v.  Subbiramaniya  Mvdali,  1  Mad,  H,  C,  R,  il, 
t  Cited  as  Harita  in  the  Mayukha,  p.  843. 
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twofold  division  by  the  contemplative  saint,  Yijnavalkya.  Here 
three  cases  may  occur  under  that  of  distribution  during  the  life  of 
the  father,  viz.,  with  or  without  his  desire  for  separation ;  the  case 
of  his  not  desiring  it  being  also  two-fold — 1st,  When  the  mother  has 
ceased  to  be  capable  of  bearing  children,  and  the  father  is  disin- 
clined to  pleasure,  &c. ;  2d,  When  the  mother  is  not  incapable  of 
bearing  issue,  but  the  father  is  disqualified  by  vicious  habits,  or 
the  like,  Subodhmiy  ih. 

The  doctrine  of  the  Eastern  writers,  Jim,  Vahana^  Ac,  ch.  i. 
§  44,  who  maintain  that  two  periods  only  are  admissible,  viz.,  the 
volition  of  the  fietther  and  his  demise,  and  not  any  third  period ; 
and  that  the  text  relative  to  the  mother's  incapacity  for  bearing 
more  issue  regards  the  estate  of  the  paternal  grandfather,  or  other 
ancestor,  is  refuted,  Balam  Bhatia;  ib,;  MUac,  supra. 

We  hold  that  while  the  father  survives,  and  is  worthy  of  retain- 
ing uncontrolled  power,  his  will  alone  is  the  cause  of  partition. 
If  he  be  unworthy  of  such  power  in  consequence  of  degradation, 
or  of  retirement  from  the  world,  or  the  like,  the  son's  will  is 
likewise  a  cause  of  partition.  But  in  the  case  of  his  demise, 
the  successor's  own  choice  is,  of  course,  the  reason.  By  this 
mode  the  periods  are  three.  Else  there  must  be  great  confusion, 
in  the  uncertainty  of  subject  and  accident,  if  many  reasons,  as 
extinction  of  worldly  propensities,  and  so  forth,  must  be  established 
collectively  and  alternatively.  Thus  the  mention  of  certain  rea- 
sons in  some  texts,  and  the  omission  of  them  in  others,  are  suit- 
able; for  the  extinction  of  temporal  affections,  and  the  other 
assigned  reasons,  indicate  the  single  circumstance  of  the  father^s 
want  of  uncontrolled  power,  since  it  is  easy  to  establish  that  single 
foundation  of  the  text,  Viramitrodaya ;  MUaeshara^  ch.  i.  s.  ii  note 
to  par.  7. 

Partition  then  attaches  vnth  the  father's  consent,  or  without  it, 
under  the  circumstances  mentioned,  ib. 

In  Bengal  the  bight  to  paetition  is  at  the  father's  instance 

EXCEPT  IN  CASE  OP  CIVIL  DEATH   AND  DEGRADATION. — Sir  ThomcU 

Strange^  \  H,  L,  179,  says,  '^No  Hindoo  can,  according  to  the 
law,  as  it  prevails  in  the  Bengal  provinces,  under  any  circumstances, 
call  upon  his  father  to  divide  his  property  with  him.  The  father 
may  abdicate  in  favour  of  one,  or  of  all,  according  to  the  limits  im- 
posed upon  him  by  the  law,  if  he  thinks  proper;  but  with  the 
exception  of  two  cases,  partition  amongst  the  Hindoos  in  the  life- 
time of  the  father,  whether  of  ancestnd,  or  of  acquired  property, 
would  seem  to  be  at  the  father's  will,  not  at  the  option  of  the  sons, 
Menu,  ch.  ix.  §  104 ;  Sancha  and  Likhita,  2  Dig,  533,  536 ;  No- 
radoy  FyoM,  3  Dig.  35 ;  Oautamaj  2  Dig,  535 ;  Baadhayana^  ib. 
536 ;  Jim,  Vahana,  ch.  ii.  §  8 ;  Mitac,  ch.  i.  s.  ii. ;  2  Stra,  H,  L. 
319-323;  (see  Nagalinga  Mudali  v.  SiMiramamya,  1  Mad.  H, 
C.  R.  77,  p08t^  p.  351.)  The  excepted  cases  being  that  of  his  civil 
death  by  entering  into  a  religious  order,  and  that  of  degradation. 
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working  a  forfeiture  of  civil  rights,"  Menu,  cL  ix.  §  209,  and  even  in 
these  cases  it  is  the  law  alone  that  operates,  casting  upon  the  sons, 
by  right  of  birth,  the  succession  by  anticipation,  1  Stra.  H,  L, 
179.  But  the  British  legislature  have  enacted  that  this  circum- 
stance shall  not  interfere  with  an  individual's  right  in  property, 
Act  xxi.  of  1840. 

Menu  does  not  support  the  doctrinb  op  compulsoky  division. 
— Sir  Thomas  Strange  says,  vol.  i.  p.  179,  "A  text  of  Menu  (ch.  ir. 
§  209)  is  referred  to  as  showing  that  of  ancestral  property  belong- 
ing to  the  father,  the  sons  may  at  their  pleasure  exact  a  division  of 
him,  however  reluctant ;  and  it  is  true,  [as  has  been  already  in- 
timated,] that  their  claim  upon  property  descended  is  stronger 
than  upon  what  has  been  otherwise  acquired.  But  the  inference 
drawn  in  the  Miiacshara  is  at  variance  with  the  current  of 
authorities,  including  Menu  himself,  whose  obvious  meaning  in  the 
text  referred  to  is  simply  that  ancestral  property  recovered  with- 
out the  use  of  the  patrimony  classes  upon  partition  with  property 
acq^dred^  not  to  mention  that  the  text  in  question  is  differently 
rendered  in  the  translation  we  have  of  the  '*  Institutes  "  by  Sir  W, 
JoneSy  in  which  it  has  nothing  to  do  with  partition  by  the  father 
but  regards  partition  among  brothers  afcer  his  death.  Moreover 
Jagannatfia,  in  his  digest,  virtually  negatives  the  inference 
deduced  from  it  and  other  correspondent  texts  which  he  examined, 
concluding  that  '^  if  it  be  againet  the  father's  inclination  partition 
even  of  wealth  inherited  from  the  grandfather  shall  not  be  mada" 
The  passage  in  the  Miiacshara,  ch.  i.  a.  v.  §  1 1 ,  alluded  Xo  is  : — ^^Menu 
likewise  shows  that  the  father,  however  reluctant,  must  divide  with 
his  sons  at  their  pleasure  the  effects  acquired  by  their  paternal  grand- 
fJEither,  declaring  as  he  does,  "If  the  father  recover  paternal  wealth 
not  recovered  by  bis  co-heirs,  he  shall  not,  unless  willing,  share  it 
with  his  sons,  for  in  fact  it  is  acquired  by  him.*'  The  passage  in 
Menu,  ch.  ix.  §  209,  is  as  follows  : — "  And  if  a  son,  by  his  own  efforts, 
recover  a  debt  or  property  unjustly  detained  which  could  not  be 
recovered  before  by  his  fa^ier^  he  shall  not,  unless  by  free  will,  put 
it  into  parcenery  with  his  brethren,  since  in  fact  it  was  acquired  by 
himself;"  that  if  a  father  recover  property  which  had  been  acquired 
by  an  ancestor,  and  taken  away  by  a  stranger,  but  not  redeemed 
by  the  grandfather,  he  need  not  himself  share  it,  against  his  incli- 
nation, with  his  sons  any  more  than  he  need  give  up  his  own 
acquisitions,  Mitac,  ch.  i.  &  v.  §  11. 

He  refers  only  to  the  recovery  of  lost  ANOESTR^ElbPROPERTY. 

— But  the  inference  is  not  warranted  by  the  text  cited,  nor  indeed 
by  other  authorities.  Menu  does  not  in  this  text  discuss  the 
division  of  ancestral  property,  but  simply  declares  that  lost  paternal 
T^ealth,  when  recovered  by  the  co-heir,  shall  be  treated  as  self- 
acquired  property.  Moreover,  the  text  in  question  is  differently 
rendered  by  Sir  W,  Jones,  Menu,  ch.  ix.  §  209,  where  it  appears  to 
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refer  to  partition  among  brothers  after  the  father's  death,  and 
JagannoUhaj  3  Dig,  45,  opposes  the  inference  drawn  from  it,  adding, 
that  if  it  be  against  the  father  s  inclination,  partition  even  of 
wealth  inherited  from  the  grandfather  shall  not  be  made.  Jagan- 
natha,  3  Dig.  47,  says,  that  of  patrimony  inherited,  a  partition 
may  be  obtained  by  application  to  the  king  in  a  certain  case 
— viz.,  if  sons  be  oppressed  by  a  stepmother — but  for  this  he 
cites  no  authority ;  Macn,,  Prins,  H,  L,  43,  confirms  this ;  but 
Sir  Tho8,  Strange,  1  H,  L.  181,  virtually  negatives  the  posi- 
tion. 

The  father  cannot  make  a  partition  of  his  ancestral  immoveable 
property  unless  the  mother  is  past  child-bearing.  With  regard  to 
hiB  self-acquired  estate,  consisting  of  moveable  and  immoveable 
property,  and  ancestral  property  lost,  but  recovered  by  the  fsither^ 
his  own  consent  is  alone  requisite  to  partition,  1  Macn.  F,  H,  L. 
43. 

The  Benares  and  other  schools  dijBfer  from  the  Bengal  as  to  the 
division  of  ancestral  estate.  According  to  the  former,  the  sons 
may  enforce  it,  if  the  mother  be  past  child-bearing,  although  the 
father  retain  his  desire  for  sexual  intercourse,  or,  as  it  is  termed, 
worldly  affections,  and  he  is  opposed  to  partition,  ib.  See 
pott. 

The  mention  of  sistebs  has  refbbenoe  to  disposal  in  har- 
BIAGE. — The  mention  hjNarada,  13,  3,  antej  p.  344,  **0f  the  sisters 
being  married,*'  does  not  intend  a  distinct  period,  but  inculcates 
the  necessity  of  disposing  of  them  in  marriage,  Jimuta  Vahajia,  ch. 
i.  §  47  ;  3  Dig,  52. 

The  doctbine  of  the  cessation  of  the  mother  to  bear  ohil- 
DRBN  18  NOT  OENBRALLT  ADOPTED. — The  doctrine  with  reference  to 
the  period  when  the  mother  ceases  to  bear  issue,  does  not  appear 
to  be  generally  adopted,  unless  it  has  tended  to  induce  the  husband 
to  withdraw  from  the  world,  that  circumstance  alone  justifying 
the  claims  of  the  sons,  1  Stra,  U,  L,  181,  citing  Jimuta  Vahana, 
ch.  i.  §  39,  and  note,  which  does  not  support  him. 

But  though  the  cessation  of  child-bearing  may  not  entitle  them 
to  a  partition  without  the  consent  of  the  father — 

In  Bengal  the  volition  of  the  father  and  the  mother's  in- 
capacity MUST  CO-EXIST. — Yet  in  Bengal  it  has  been  held  that  it 
cannot  take  place  even  with  his  consent,  if  the  mother  continues 
capable  of  child-bearing,  it  being  necessary  that  the  volition  of  the 
father,  and  the  mother's  incapacity  should  co-exist,  because  after- 
bom  children  have  by  birth  a  special  interest  in  ancestral  property, 
Narada  ;  2  Dig,  113;  3  ih.  50 ;  Jimuta  Vahana,  ch.  i.  §  45 ;  ch» 
ii.  §  1,  and  note  to  §  7,  33,  34 ;  Srikrishnay  note,  t6.  ch.  i.  §  50; 
Da3^a  Krama  Sangraha;  Balam  BhaUa^  Mitac,  ch.  i.  s.  ii.  §  7, 
note;  1  Stra.  H,L,  182;  2  ib,  324,  S. 

Frovisions  for  after-born  sons. — ^There  is,  however,  a  provi- 
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don  made  for  this  contingency.  Menu,  cL  ix.  §  216  ;  3  Dig.  50 1, 
434  ;  Mttac.  cL  i.  s.  vL  §  16  ;  Baya  Krama  SangraAa,  cL  v.  §  10, 
et  seq.,  although  there  are  different  opinions  as  to  whether  the 
shares  of  after-born  sons  should  be  supplied  bj  the  father,  or  by 
the  brothers  who  have  received  theirs,  1  Sira,  If,  L,  182. 

Where  the  pregnancy  is  apparent  at  the  time  of  partition,  it 
should  either  be  postponed  or  a  share  set  apart  to  abide  the  event. 
But  if  it  were  not  known,  should  a  son  who  was  at  the  time  in  the 
womb  be  born  afterwards,  he  should  obtain  his  share  from  his 
brothers  by  contribution,  while  a  subsequently  begotten  one  should 
have  recourse  only  to  the  remaining  property  of  the  &ther,  suc- 
ceeding to  the  whole  exclusively,  or  dividing  it  with  such  of  the 
brothers  as  may  have  become  re-united  to  the  common  parent.  Any 
acquisition  by  a  re-united  father  through  means  of  his  individual 
wealth  or  personal  exertions  belonging  exclusively  to  the  son  bcnn 
after  partition,  and  to  him  in  common  with  another  re-united, 
and  where  there  is  no  afler-bom  issue,  the  sons  who  had  received 
their  shares  take  by  inheritance  what  their  parents  leave,  Mitac, 
ch.  i.  s.  vL  §  16 ;  1  Stra.  U.  L.  183. 

The  rule  with  reoabd  tohoth^  BEryo  past  ohild-bbarinq  re- 
fers TO  ANY  WIFE. — This  denotes  generally  any  wife  of  the  &ther, 
Srikruhna,  Since  the  condition  is  stated  by  way  of  illustration,  it  in- 
tends generally  the  impossibility  of  further  male  issue.  If,  therefore, 
it  be  possible  that  the  fkiher  should  have  issue  by  another  wife, 
partition  should  not  be  made,  Achyvta,  Even  then,  when  the 
father's  wife  is  incapable  of  bearing  issue,  partition  is  by  the  father's 
choice,  Srikrishna^  note  to  Jim,  Vahana,  ch.  i.  $  45,  so,  the  post- 
ponement of  partition  is  admissible  lest  sons  bom  after  his  retire- 
ment, if  his  passions  be  not  extinguished,  and  his  wife  accompany 
him  to  the  wilderness  under  the  option  allowed  by  the  law,  ('<  if 
she  choose  to  attend  him,")  Menti,  ch.  vL  §  3,  should  be  thus  deprived 
of  a  maintenance.  But  if  he  retire  to  the  wilderness  at  the  later 
period  described  by  the  legislator,  Menu,  vi.  §  2,  there  is  nothing  to 
prevent  partition  at  that  time,  since  the  cessation  of  the  mother  s 
courses  must  have  previously  taken  place,  Srikrishna,  Jim,  Vahana^ 
note  to  §  39. 

The  vioB  and  disease  must  be  such  as  produce  degradation 
FROM  0A8TE. — Sir  Thom/u  Strange  says,  Adverting  to  the  various 
opinions  that  have  been  entertained  on  the  question,  the  practical 
difference  among  them,  says  an  eminent  commentator,  Colebrookey 
regards  chiefly  the  cases  of  vice  and  profligacy  with  lasting  disease, 
and  consequent  disqualifications,  and  incapacity,  subjoining,  how- 
.  ever,  that  without  consent  of  the  head  of  the  family  it  is  not  in 
such  cases  allowed  by  the  prevalent  authorities  of  Bengal,  unless 
the  vice  or  disease  be  such  as  to  induce  degradation  from  caste, 
CoUb,  M.  S.  1  H,  L,  183. 

Age,  IMPAIRMENT  OF  MIND,  AND  BODILY  DISEASE,  ARE  NOT  CAUSES 
OF  PARTITION — BUT  OF  APPOINTMENT  OF  SON  AS  MANAGER. — Earita 
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sajrs,  "  If  he  (the  father)  be  decayed,  remotely  absent,  or  affected 
with  disease,  let  the  eldest  son  manage  the  afifairs  as  he  pleases,"  so 
Sankha  and  Likhita  explicitly  declare,  '<  If  the  father  be  inoapable 
let  the  eldest  (son)  manage  the  affairs  of  the  family,  or  with  his 
consent  a  younger  brother  conversant  with  business  ;  partition  of 
wealth  does  not  take  place  if  the  father  be  not  desirous  of  it, 
when  he  is  old,  or  his  mental  faculties  are  impaired,  or  his  body 
is  afflicted  with  a  lasting  diseasa  Let  the  eldest,  like  a  father, 
protect  the  goods  of  the  rest,  for  the  support  of  the  family  is 
founded  on  wealth.  They  are  not  independent  while  they  h^TO 
their  father  living,  nor  while  the  mother  survives,"  Jim.  Vahana, 
ch.  i.  §  42.  Primogeniture  does  not  give  any  title  to  the  manage- 
ment, but  capacity  for  business,  though  where  the  qualifications 
are  equal,  the  eldest  would  have  the  preference,  Stra.  £r.  L.  1 84  ; 
2  t6.  326,  331,  333,  335,  342 ;  Menu,  ch.  ix.  §  105  ;  2  Big,  528. 

His  acts  bind  thb  family  propbrtt,  but  oonsbnt  necbssart  to 
ALiBNATiON. — The  acts  af  the  managing  member,  when  for  the  uses 
of  the  family,  are  binding  upon  it,  but  in  alienating  the  property, 
the  consent  of  the  co-partners,  expressed  or  implied,  is  necessary^ 
1  Stra.  H.  L.  199,  200  ;  Stra.  Man.  E.  L.  §  243. 


Section  V. 

PARTITION  AGAINST  FATHER'S  CONSENT  OF  ANCESTRAL  PROPERTY. 

Partition  against  father's  consent  of  ancestral  property — In  Bombay ^ 
sons  entitled  to  division  of  ancestral  property — Lost,  but  recovered, 
not  within  the  rule — Self-acquired  property  not  within  the  rule — 
In  Madras — Sons  and  grandsons  may  compel  division  of  ancestral 
estate — Decision  based  on  erroneous  quotation  from  Menu — Parti- 
tion without  the  father's  consent  is  illegal — But  with  his  consent 
binds  him,  though  absent  at  the  time — But  without  his  consent  does 
not  bind  the  son  who  made  it — Selfeicquired  property — Sons  have 
no  claim — What  is  self-acquisition — Explanation  of  acquisitions  by 
learning — Bengal  school— Gains  by  labour,  by  science,  learning — 
Explanation  of  ^-Without  use  ofpatrim^ony — What  is  gained  solely 
by  his  own  ability — By  learning — Gifts  by  science —  Valour — Not 
if  joint-stock  used  in  acquisition — Support  of  family  of  a  brother 
learning  science — Gains  of  learning  must  be  shared  by  a  learned 
co-heir — Bombay  school — Lost  property  acquired — Recovery  of 
ancestral  property  lost — Bengal  school — Ancestral  property  re^ 
covered — Madras  school — Gains  of  science,  d:c, — In  Madras  applies 
to  nuweable property — In  Bengal  and  Bombay  to  both — SpecicU  rule 
with  regard  to  land  recovered^In  Madras  sons  have  some  interest 
in  self^acquired  immoveable  property — Undecided  whether  sons  can 
compel  division  of  self-acquired  immoveable  property — Self-ac 
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quired  moveable  property — Owner  may  dimde — HenuncicUum'^ 
JSnumeration  of  subjects  of  acquisition — Acquisition  must  he  made 
vnthout  charge  to  the  patrimony — If  such  acquisitions  obtained 
from  common  stock — A  cquirer  entitled  to  a  double  share — Exception 
vfith  regard  to  acquisitums  by  learning — Exception  with  regard 
to  wealth  acquired  withorU  detrimerU  to  the  paternal  estate — GifU 
from  father,  d:c, — Where  acquisitions  by  valour  are  distributable — 
Gifts  of  affectionate  kindred — Wealth  acquired  by  labour — Em- 
ployment in  agriculture — OtJier  exemptions frompartition — Brothers 
living  in  union  are  entitled  to  lands  purchased  by  their  acquisitions 
in  proportion  to  the  funds  contributed  by  them  respectively — Fro- 
perty  acquired  by  brothers  should  be  distributed  amxmg  them  ac- 
cording to  the  labour  and  funds  employed  by  each — Acquisitions 
made  by  Tneans  of  the  patrimony — Land  purchased  by  one  cO" 
heir  with  borrowed  money — Property  exclusively  cLcquired  by  one 
co-heir  is  not  to  be  shared  by  his  brethren — Interest  of  father  in 
wealth*  acquired  by  united  sons — Where  one  brother  associates  with 
another  in  developing  his  property — House  built  on  joint  land — 
In  Benares,  augmentation  of  common  fund  of  co-heir  does  not  entitle 
to  extra  sliare — In  Bengal,  owner  of  self-acquisitions  entitled  to 
double  share — Acquisitions  by  one  of  four  with  joint-funds,  or  vnih 
personal  aid  of  the  brothers^  two-fifths,  go  to  acquirer — In  Benares 
— Self-acquisitions  without  the  aid  of  joint  funds — Lost  property 
recovered — Exception  in  case  of  land,  recovery  of  which  entitles 
acquirer  to  a  fourth — Acquirer  takes  a  double  share  where  ancestral 
trroperty  used  in  acquisition — Lands  purchased  by  means  of  mar- 
riage gift,  or  yautaca — A  united  half -brother  shall  not  participate 
in  the  self-acquisitions  of  his  co-proprietors — Improvement  of  un- 
livided  property — Agreement  betufeen  members  respecting  expendi- 
ture of  self-acquired  funds — Improvement  of  undivided  property — 
Agreement  between  members  respecting  expenditure  of  self-acquired 
nroperty — Benamee  purchase  by  a  member  of  a  joint  family  does 
render  the  property  self-acquired — Fraudulent  concealment  of  com- 
mon property. 

Of  ancestral  pboperty — In  Bombay,  sons  entitled  to  division 
OF  ANCESTRAL  PROPERTY. — Partition  of  ancestral  property  maj 
take  place  without  the  father's  consent  in  Bombay.  Brihaspati 
declares  partition  in  some  cases  without  his  wish,  "  The  father  and 
sons  are  equal  sharers  in  houses  and  lands  derived  regularly  from 
ancestors ;  but  sons  are  not  worthy  [in  their  own  right]  of  a  share 
in  wealth  acquired  by  the  father  himself  when  the*father  is  unwill- 
ing." From  which  it  results,  "  that  sons  are  worthy  of  a  share 
in  property  acquired  by  the  grandfather,  or  other  [ancestor,]  even 
though  the  father  do  not  wish  it,"  Mayukha^  ch.  iv.  s.  iv.  §  4. 
This  doctrine  has  been  followed  in  a  case  in  the  High  Court  at 
Madras,  Nagalinga  Mudali  v.  Subbiramcmiya,  1  Mad.  H,  C.  R,  77 
See  infra,  p.  351. 
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Akoestral  propestt  lost,  but  becovebed,  as  sblf-aoquibed 
NOT  WITHIN  THE  BULE. — But  this  rule  doss  not  apply  to  ancestral 
property  where  such  property  has  been  lost,  and  could  not  be  re- 
covered by  the  ancestor,  but  has  been  recovered  by  the  efforts  of 
his  son,  and  at  his  sole  expense.  Such  property  classes  as  self- 
acquired  property,  and  follows  the  rule  applicable  to  property 
gained,  by  science,  valour,  or  the  like,  Menu,  ch.  ix.  §  209  ;  Vuhnu, 
Brihaspati,  Mat/ukhoy  ch.  iv.  s.  iv.  §  5. 

Madbas  school — Sons  or  grandsons  may  compel  a  division 
OF  anoestbal  pbopebty. — We  have  seen  that  in  the  Bengal  school 
the  opinion  is,  that  under  no  circumstances  can  a  son  exact  from 
his  lather  a  division  of  ancestral  property  except  in  cases  of  civil 
death,  (entering  a  religious  order,)  or  of  degradation  of  caste, 
working  a  forfeiture  of  civil  rights,  these  two  exceptions  being 
applicable  to  Hindoo  law  in  general.  But  with  regard  to 
the  law  of  the  Madras  Presidency  and  elsewhere  in  the  peninsula, 
JSir  Thomas  Straiige,  1  i/.  JD.  184,  holds,  that  partition  of  ancestral 
property,  independent  of  the  father*s  will,  is  authorised,  but  only 
under  circumstances  which  would  justify  it — viz.,  when  the  father 
has  become  superannuated,  the  mother  past  child-bearing,  and 
the  sisters  also  married — while  Mr  Strange,  Man,  §  245,  holds, 
that  sons  may,  irrespective  of  all  circumstances,  compel  a  divi- 
sion, citing  the  Mitacshara,  ch.  i.  a  v.  §  8.  The  point  has  recently 
been  decided  by  the  High  Court  of  Madras,  in  conformity  with 
Mr  Strangers  opinion,  holding  that  sons,  or  grandsons  may  compel 
a  division  against  the  will  of  the  father,  or  grandfather  of  ancesti'al 
property,  leaving  the  question  open  as  to  a  division  of  acquired 
property,  Nagalinga  Mudali  v.  Svhhiramaniya  Mudali^  1  Mad,  IT, 
(7.  i?.  77.  In  delivering  judgment,  Scotland,  C,  J,,  said.  The 
plaintiff  may,  I  think,  maintain  the  suit.  I  have  had  some  diffi- 
culty in  seeing  how  ch.  i.  s.  ii.  §  7  of  the  Mitacshara,  is  to  be 
reconciled  with  the  placita  in  the  fifth  section  of  the  same 
chapter.  But  upon  consideration,  I  think  that  they  are  not 
necessarily  inconsistent,  and  that  sons  may  compel  a  division 
of  ancestral  family  property  at  the  hands  of  their  father.  I 
must,  however,  be  distinctly  understood  as  deciding  this  with 
reference  to  ancestral  property  only.  The  Advocate-General 
refers  to  Sir  Thomas  Strangers  work  on  Hindoo  law,  and  no  one 
can  read  the  passages  cited  without  coming  to  the  conclusion  that 
the  opinion  of  that  author  was,  that  except  in  the  instances  he 
gives — namely,  of  civil  death  by  entering  into  a  religious  order, 
and  of  degradation,  working  a  forfeiture  of  civil  rights,  sons 
could  not  compel  a  division.  Sir  T  Strange  (1,  179)  says.  What- 
ever might  be  the  case  among  the  Hebrews,  no  ELindoo  can,  ac- 
cording to  the  law,  as  it  prevails  in  the  Bengal  provinces,  under 
any  circumstances,  say  to  his  father  in  the  peremptory  language 
of  the  prodigal,  "  Father,  give  me  the  portion  of  goods  that  falleth 
to  me."     The  father  may  abdicate  in  favour  of  one  or  of  all,  accord** 
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ing  to  the  limits  imposed  upon  him  by  the  law,  if  he  thinks  proper ; 
but,  with  the  exception  of  two  cases,  partition  among  the  Hindoos, 
in  the  lifetime  of  their  father,  whether  of  ancestral  or  acquired 
property,  would  seem  to  be  at  his  will,  not  at  the  option  of  his 
sons,  and  in  support  of  this  he  cites  Menu,  ix.  §  104,  and  the 
Miiacshara,  ch.  i.  s.  ii.  Turning  to  the  latter,  we  find  at  §  7,  One 
period  of  partition  is  when  the  father  desires  separation,  as  ex- 
pressed in  the  text,  '^  When  a  father  makes  a  partition.  Another 
period  is  while  the  father  lives,  but  is  indifferent  to  wealth  and 
disinclined  to  pleasure,  and  the  mother  is  incapable  of  bearing 
more  sons,  at  which  time  a  partition  is  admissible  at  the  option  of 
sons  against  the  father's  wish."  Sir  ThoTnas  Strange  proceeds,  (1, 
179,  180,)  "  A  text,  indeed,  of  Menu  is  referred  to  as  showing  that 
of  ancestral  property  belonging  to  the  father,  the  sons  may  at  their 
pleasure  exact  a  division  of  him,  however  reluctant,  and  it  is  true 
(as  has  been  already  intimated)  that  their  claim  upon  property 
descended  is  stronger  than  upon  what  has  been  otherwise  acquired, 
but  the  inference  drawn  in  the  MiUuxhara  is  at  variance  with  tiiie 
current  of  authorities,  including  Menu  himself,  whose  obvious 
meaning  in  the  text  referred  to  is  simply  that  ancestral  property 
recover^  without  the  use  of  the  patrimony,  classes  upon  partition 
with  property  acquired."  And  passing  on  to  consider  the  law  ap- 
plicable to  this  Presidency,  the  same  learned  author  says,  (1,  184,) 
''  In  the  provinces  dependent  on  the  Government  of  Madras,  and 
elsewhere  in  the  Peninsula,  the  right  of  the  son  to  exact  partition 
of  ancestral  property,  independent  of  the  will  of  the  father,  appears 
authorized,  but  not  without  the  existence  of  circumstances  to  war- 
rant the  measure,  such  as  the  father  having  become  superannuated, 
and  the  mother  past  child-bearing,  the  sisters  also  married.  And 
there  are  two  occasions,  upon  either  of  which,  wherever  the  Hindoo 
law  prevails,  dominion  may  be  transferred  from  the  father  in  his 
life  without  his  consent,  whether  the  property,  claimed  by  the  sons 
to  be  divided,  be  ancestral,  or  acquired ;  these  are  voluntary  devo- 
tion by  which  the  father  is  considered  as  having  renounced  i^ 
and  degradation  from  caste  by  which  it  is  forfeited." 

I  do  not  find  in  Sir  Thomas  Strangers  work  anything  to  get  rid 
of  this  qualification  as  to  the  right  of  sons  to  a  division  in  their 
fathei^'s  lifetime.  But  in  Mr  Justice  Strangle  Manual  (^Hindoo  Law 
the  learned  author  states  the  law  in  the  broadest  possible  terms. 
He  says,  in  §  238,  "  Sons  may,  at  their  will,  and  irrespective  of  all 
circumstances,  compel  their  father  to  divide  with  them  the  ances- 
tral property,"  and  for  that  he  cites  Mitac  ch.  1.  s.  v.  §  8.  Turn- 
ing to  that  passage,  we  find  he  is  abundantly  confirmed.  It  is  in 
these  words,  "  Thus  while  the  mother  is  capable  of  bearing  more 
sons,  and  the  father  retains  his  worldly  affections,  and  does  not  de- 
sire partition,  a  distribution  of  the  grandfather's  estate  does,  never- 
theless, take  place  by  the  will  of  the  son."  Certainly  nothing  can 
be  more  explicit;  and  at  §  11,  Vignyanesvara  says.  Menu  likewise 
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shows  that  the  father,  however  reluctant,  must  divide  with  his  sods 
at  their  pleasure  the  effects  acquired  by  the  paternal  grandfather, 
and  then  he  refers  to  the  text  in  Menu  ix.  §  209,  to  which  Sir 
Thomas  Strange  alludes,  when  he  says  that  the  inference  drawn  in 
the  Miiacskara  is  at  variance  with  the  current  of  authorities. 

I  think  we  must  consider  the  Mitacshara^  cb.  i  s.  ii.  §  7,  as  appli- 
cable to  the  law  governing  the  division  of  property  generally,  and 
s.  V.  §  8  and  11  as  applying  to  division  of  ancestral  property. 

The  J/itoc«^ra,  therefore,  in  my  opinion,  confirms  the  view  taken 
by  Mr  Justice  Strange  in  his  Manual,  and  in  this  Presidency  the 
Mitacshara  is  the  governing  authority.  I  think,  therefore,  that  as 
to  ancestral  property  a  son,  and  therefore  a  grandson,  may  compel 
a  division  against  the  will  of  the  father  or  grandfather. 

BiMlestone, «/.,  adds.  The  authorities  appear  to  stand  thus  : — Sir 
Thomas  Strange  seems  to  have  formed  an  opinion  that  sons  could 
not  demand  a  division  except  under  particular  circumstances,  even 
as  regards  ancesti-al  pi*operty  ]  but  he  admits  that  in  coming  to 
that  opinion  he  differs  from  the  Mitacslhara,  Arguing  from  Menu, 
Sir  Tho-nuis  Strange  arrives  at  one  conclusion,  and  the  author  of 
the  Mitacshara,  also  arguing  from  Menu,  comes  to  another.  Be* 
ferring  to  the  Mitacshara,  it  \a  not  easy  to  follow  his  reasoning  on 
the  subject ;  but  it  is  desirable  to  arrive  at  some  definite  rule.  The 
learned  author  of  the  Manual,  bringing  to  the  matter  the  long  ex- 
perience which  he  has  had,  and  probably  the  decisions  which  have 
taken  place  subsequently  to  the  publication  of  his  father*s  work, 
says  broadly,  that  so  far  as  ancestral  property  is  concerned,  sons  may, 
at  their  wUl,  and  irrespective  of  all  circumstances,  compel  their 
father  to  divide  with  them  the  ancestral  property ;  andin  that  pro- 
position he  is  supported  by  the  statement  in  the  Mitacshara,  that 
though  the  mother  be  capable  of  bearing  sons,  and  though  the 
fiskther  retain  his  worldly  affections,  and  does  not  desire  partition 
of  the  ancestral  (grandfather's)  estate,  partition  does,  neverthe- 
theless,  take  place  by  the  will  of  the  sons.  This,  doubtless,  is  not 
easily  reconcilable  with  the  statement  in  the  earlier  section;  but  they 
may,  perhaps,  be  reconciled  by  saying  that  in  the  earlier  section 
division  generally  is  treated  of,  and  that  the  latter  section  is  con- 
fined to  the  division  of  ancestral  property.  On  the  whole,  it 
seems  more  satisfactory  to  us  to  decide  that  the  right  exists  abso- 
lutely than  that  it  should  depend  upon  the  feelings  or  disposition 
of  the  father,  or  the  physical  condition  of  the  moti^er. 

This  oase  is  based  on  an  erroneous  quotation  from  Menit. — 
The  decision  of  the  Chief  Justice  in  this  case,  (concurred  in  by  Sir 
-4.  Bittlestone,  whose  language  is  even  stronger  than  the  Chief  Jus- 
tice's,) is  founded  upon  the  inference  that  the  authority  (upon  which 
the  author  of  the  Mitacshara  relies  in  ch.  i.  s.  v.  §  8,  11,  namely, 
cb.  ix.  §  203  of  Ment^  has  been  correctly  quoted)  differs  from  the 
rule  laid  down  by  Sir  Thomas  Strange,  who  refers  likewise  to  the 
Mitacshara.     The  words  in  §  11,  assigned  by  the  Mitacshara  to 
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MeiiUy  are,  "  If  the  father  recover  paternal  wealth  not  recovered 
by  his  co-hein*,  be  shall  not,  unleee  willing,  share  it  with  the  sons, 
for  in  fact  it  was  acquired  by  him."  But  if  we  refer  to  Sir  W,  J<mt£i 
translation,  which  in  this  respect  has  been  followed  by  Mr  Hofugh-^ 
ton,  we  shaJl  find  §  209  to  have  been  thus  rendered :  "  And  if  a  son 
by  his  own  effbrte  recover  a  debt  or  property  wnjudly  detaiiied,  which 
eould  not  be  recovered  before  by  his  father,  he  shall  not,  unless  by 
his  free  will,  put  it  into  parcenary  with  his  brethren,  since  in  fSekct 
it  was  acquired  by  himself.''  Unless  it  be  shown  that  Sir  W,  Jonahs 
translation  be  incorrect,  we  cannot  but  conclude  that  the  decision 
of  the  High  Court  is  based  upon  an  erroneous  quotation  of  Menu 
by  the  author  of  Mitacshara,  on  a  subject  to  which  the  question, 
before  the  High  Court  had  no  reference,  oMte.  pp.  345,  346. 

Paemtion  without  the  father's  consent  is  illegal. — A.  had 
three  sons;  the  youngest  absconded,  and  the  father  followed  to 
make  inquiries  after  him  ;  the  other  two  remained  at  home.  In 
the  absence  of  the  father  the  eldest  son  adjusted  the  proportion  of 
his  father's  share  of  the  joint  property  by  arbitration.  Held,  that 
any  partition  of  joint  property  made  by  arbitration  without  the 
ladier's  permission  cannot  be  considered  as  lawful,  2  Maai,  Prim. 

H.  L,  ua 

But  with  his  oonbbmt  binds  him,  though  absent  at  the  time. 
— But  if  the  father  left  directions  with  the  eldest  son  to  adjust  the 
dispute  regarding  his  share  of  the  immoveable  property,  held  in 
union  with  his  co-heirs,  which  was  accordingly  done  by  arbitration, 
but  the  father,  on  his  return,  was  not  satisfied  with  the  adjustment, 
the  partition  of  the  estate  is  good  and  binding,  even  though  the 
father,  after  his  return,  wish  to  recede  from  it,  2  Macn^  Prim,  H. 
L.  149. 

But  without  his  ojnbent  does  not  bind  the  son  who  mads  it. 
— A  person  had  an  only  son  who,  in  his  father's  absence,  chose  an 
arbitrator,  and  caused  a  partition  of  his  father's  ancestral  immove- 
able property,  which  was  held  in  union  with  his  other  co-heirs, 
and  the  Beither  having  returned  home  dissented  from  the  partition, 
and  then  died.  The  son  who  caused  the  partition  wishes  to  recede 
from  it.  Held,  that  the  partition  of  the  father's  joint  immoveable 
and  other  property,  made  by  the  award  of  an  arbitration  during 
the  father's  absence,  without  his  express  permission,  and  to  which 
the  father  after  his  return  did  not  consent,  is  illegal,  and  the  son 
who  caused  it  to  be  made  may  recede  firom  it,  2  Macn,  Prim.  H.  Lu 
150. 

Partition  of  self- acquired  propertt  without  the  consent  op 
THE  fatbbr. — Upon  a  cotisideration  of  all  the  authorities  it  will 
be  seen  that  the  sons  have  no  claim  by  reason  of  birth  or  other- 
wise to  what  is  self-acquired,  and  called  the  father's  wealth,  as 
distingubhed  from  that  which  has  come  to  him  by  descent,  and 
denominated  ancestral  estate.  It  is  true  that  on  his  decease  the 
£onft  will  become  entitled  to  self-acquired  property  if  it  has  not 
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been  otherwise  disposed  of,  Bnhaspati,  Jim.  FaAawa,  ch.  tL  §  34, 
but  they  cannot  enforce  a  partition  of  it  against  the  father's 
will,  as  they  can  of  ancestral  property.  In  the  Markka,  oh.  iv. 
8.  iv.  §  4,  Brihaspati  is  cited  in  support  of  this  view.  He  draws 
the  distinction  between  the  two  classes  of  property,  and  while 
he  admits  the  right  of  the  sons  in  the  one  case,  he  denies  it 
in  the  other.  He  says,  *^  Fathers  and  sons  are  equal  sharers  in 
houses  and  lands  derived  regularly  from  ancestors,  but  sons  are  not 
worthy  [in  their  own  right]  of  a  share  in  wealth  acquired  by  the 
father  himself  when  the  father  is  unwilling,"  Jim.  Vahana,  supra. 

What  is  belp-acquisition.— What  a  brother  has  acquired  by 
his  labour  without  using  the  patrimony  he  need  not  give  up  to 
co-heirs ;  nor  what  has  been  gained  by  science.  Menu,  ch.  ix.  §  208  j 
Mayvkha^  ch.  iv.  s.  vii.  §  4;  Jim.  Vahana,  109,  117,  ch.  vi.  s.  i. 
3  Big.  339.  What  a  man  gains  by  his  own  ability  without  rely- 
ing on  the  patrimony,  he  shall  not  give  up  to  the  co-heirs,  nor 
what  he  acquired  by  learning,  Vyasa,  Mayuhha,  ch.  iv.  s.  vii.  §  4 ; 
Jim.  Vahana,  ch.  vi.  s.  v.  ;  Z  Dig.  311. 

Explanation  op  acquisition  by  learning. — Wealth  gained 
through  science  which  was  acquired  from  a  stranger  while  receiving 
a  foreign  maintenance  is  termed  acquisition  through  learning, 
Katyayana,  Mayukha,  ch.  iv.  s.  vii.  §  4. 

Bengal  School. — So  in  Bengal,  Jim.  Vahana,  ch.  vi.  s.  i.  §  3 ; 
Menu,  ch.  ix.  §  208  3  and  Vishnu,  18,  42,  are  cited  as  declaring 
that,  "  What  a  brother  has  acquired  by  his  labour  without  using 
the  patrimony,  he  need  not  give  up  without  his  assent,  for  it  was 
gained  by  his  own  exertion,"  *  Jum^eyut  Lai  (pauper)  v.  Uuqeequt 
Bai,  2  Macn.  Prins.  H.  L»  155,  and  the  reason  for  the  exception  ia 
thus  explained,  Since  the  patrimony  is  not  used  there  is  no  exertion 
on  the  side  of  the  others  through  the  means  of  the  common  pro- 
perty, and  since  it  was  obtained  by  the  man's  own  labour  there  ia 
no  corporeal  effort  on  the  part  of  the  rest,  it  is  therefore  the  separate 
property  of  the  acquirer  alone,  for  the  phrase,  **  It  was  gained  by 
his  own  exertion''  is  stated  as  a  reason  ;  and  Vya^a  ordains  what  a 
man  gains  by  his  own  ability,  without  relying  on  the  patrimony,  he 
shall  not  give  up  to  the  co-heirs,  nor  that  which  is  acquired  by  his 
learning,  Jim.  Vahana,  ch.  vi.  s.  i.  §  5,  35,  36  j  2  Macn.  Print.  H. 
L.  152. 

Since  it  is  expressed  in  general  terms,  "  What  he  gains  solely  by 
his  own  ability,*'  all  property  so  acquired  being  his  own  is  not 
common,  but  as  the  gains  of  science  though  obtained  by  the  man's 
own  ability  are  shared  by  parceners  equally  or  more  proficient  in 
knowledge,  the  phrase,  "  Nor  that  which  is  acquired  by  learning  "  is 
subjoined  for  the  sake  of  excluding  illiterate,  or  less  learned  par- 
ceners, Jim,  Vahana,  ch.  vl  s.  i.  §  6.  80  a  present  from  a  friend,  or  a 
gift  at  nuptials,  does  not  appertain  to  the  co-heirs,  Yajnavalchya,  2, 

*  See  Mitac.  oh.  i.  s.  iv.  S  10,  where  a  different  reading  is  given  to  th« 
second  half  of  the  text 
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119,  Jim,  Vahana^  ch.  vi.  8.  i.  §  7.  So  wealth  acquired  by  leani- 
ing,  and  anything  given  by  a  friend,  received  on  account  of  marriage, 
or  presented  aa  a  mark  of  respect,  Menu,  oh.  ix.  §  206,  t6.  §  9.  So 
what  is  gained  by  science  or  earned  by  valour,  or  received  from  affec- 
tionate kindred,  Vyasa,  t6.  §  10.  So  what  is  gained  by  valour,  the 
wealth  of  a  wife,  what  is  acquired  by  science,  and  any  &vour  con- 
ferred by  a  father,  Narada,  13,  6;  t6.  §  12. 

Not  IP  JOINT  STOCK  used  in  acquisition. — But  if  the  common 
goods  be  employed  in  the  acquisition  of  wealth  by  valour  it  follows 
the  rule  of  ancestral  property,  and  is  distributable  against  the  voli- 
tion of  the  father,  Vyaaa,  So  he  who  maintains  the  family  of  a 
brother  studying  science  shall  take,  be  he  never  so  ignorant,  a 
share  of  the  wealth  acquired  by  science,  Narada^  13,  10,  11. 
What  has  been  gained  by  a  learned  man  without  using  the  pater- 
nal estate,  he  need  not  give  up  to  an  unlearned  co-heir,  but  he 
must  share  it  with  a  learned  co-heir,  Gautama,  28,  28 ;  Katyayana; 
Srikrtshna  ;  Jim.  Vahana,  ch.  iv.  s.  i.  §  17-22.  See  post,  "  Effects 
liable  or  not  liable  to  partition.'' 

Bombay  school — Lost  property  acquired. — The  Mayukha 
points  out  that,  although  in  the  strict  sense  of  the  term  the 
estate  may  have  been  ancestral,  yet,  if  it  were  a  debt,  or  property 
unjustly  detained  and  lost  to  the  ancestor,  but  regained  by  the 
personal  exertions  of  his  son,  and  at  his  sole  cost,  it  passes  into 
that  class  of  property  which  is  denominated  self-acquired,  and 
ranks  with  wealth  acquired  by  science,  valour,  or  the  like,  and 
partakes  of  its  incidents,  one  of  which  is,  that  it  does  not  come 
into  oo-parcenery  with  sons,  and  is  therefore  not  liable  to  parti- 
tion, unless  by  the  free  will  of  the  father,  Menu,  ch.  ix.  §  209 ; 
Vishnu,  Mayukha,  ch.  iv.  s.  iv.  §  5  ;  s.  vii.  §  2.     See  posU 

Applies  to  moveable  property  ik  Madras  :  in  Bengal  and 
Bombay,  to  both. — This  applies  to  [moveable  property  in  Madras, 
and  is  the  doctrine  of  the  Bengal  and  Maharashta  schools,  with 
respect  to  both  moveable  and  immoveable  property,  1  Macn,  P.  H, 
L,  43,  et  seq. 

In  the  grandfather's  property  also  partition  in  some  cases  de- 
pends on  the  father's  pleasure,  see  Menu,  ch.  ix.  §  209,  and 
Vishnu,     "  And  if  a  father  by  his  own  efforts  recover  [a  debt  or 

{property  unjustly  detained,]  which  could  not  be  recovered  before 
by  his  &ther,]  he  shall  not,  unless  by  his  free  will,  put  it  into 
parcenery  with  his  sons,  since  in  fact  it  was  acquired  by  him- 
self," £rihaspati^  "Over  the  grandfather's  property  which  has 
been  seized  [by  strangers,]  and  is  recovered  by  the  father  through 
his  own  ability,  and  over  [anything]  gained  by  him  through  scienoey 
valour,  or  the  like,  the  father's  full  dominion  is  ordained.  He 
may  give  it  away  at  his  pleasure ;  or  he  may  defray  his  consumption 
with  such  wealth,  but  on  failure  of  him  the  sons  are  entitled  to 
equal  shares,^'  Mayukha,  ch.  iv.  a  iv.  §  5, 

Bengal  school — Ancestral  property  rbooyered. — And  the 
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same  rale  prevails  in  Bengal  as  in  Bombay,  with  reference  to  heredi- 
tary property  taken  away,  and  which  has  been  recovered,  Yajnor 
valchya,  2,  119,  120;  Jim^  Vahanay  eh.  vi.  s.  i.  §  33,  40;  s.  ii. 
§  31 ;  Menu,  ix.  §  209.  Brihaspati  says, — "  Over  the  grandfiather's 
property  wtiich  has  been  seized  [by  strangers,]  and  is  recovered 
by  the  father  through  his  own  ability,  and  over  [anything]  gained 
by  him  through  science,  valour,  or  the  like,  the  father's  full 
dominion  is  ordained.  He  may  give  it  away  at  his  pleasure,  or 
he  may  defray  his  consumption  with  such  wealth  ;  but  on  failure 
of  him,  the  sons  are  pronounced  entitled  to  equal  shares,"  Jim, 
Vaharia,  ch.  vi.  s.  ii.  §  34. 

Special  rule  with  regard  to  land  rboovbrbd. — ^Thus  the 
rule  must  be  understood  in  the  instance  of  any  such  hereditary 
property,  other  than  land,  exactly  as  in  the  case  of  property  not 
hereditary,  but  acquired  by  the  man  himself,  Jim,  Vahana^  ch.  vi. 
s.  ii.  §  37.  Sankha  propounds  a  special  rule  regarding  land, — 
**  Land  inherited  in  regular  succession,  but  which  had  been  for- 
merly lost,  and  which  a  single  [heir]  shall  recover  solely  by  his 
own  labour;  the  rest  may  divide  according  to  their  due  allotments, 
having  first  given  him  a  fourth  part,"  ib,  §  38.  So  that  ancestral 
lands,  when  recovered  by  any  member  without  the  aid  of  family 
funds,  may  be  regarded  as  self-acquired ;  but  not  being  so  considered^ 
the  acquirer  may  claim  one  fourth  of  it,  and  then  divide  the  rest 
among  the  whole  family,  he  getting  a  second  share  by  this  division. 
Here,  again,  he  may  treat  it  as  self-acquired,  and  it  is  of  his  own 
mere  choice  that  such  lands  go  to  the  family. 

Madras  school. — In  the  Mitacshara,  ch.  i.  s.  iv.  §  2,  the 
passage  before  cited  from  Yajnavalch/Oy  2,  119,  120,  is  relied 
on.  Upon  which  the  following  exposition  is  given, — "That 
which  had  been  acquired  by  the  co-parcener  himself  without  any 
detriment  to  the  goods  of  his  father  or  mother,  or  which  has  been 
received  by  him  from  a  friend,  (see  JRewun  Fersad  v.  Aft  Radha 
Beehy,  4  Maoris  In,  Ap,  162,  per  Wigram  arguendoy)  or  obtained 
by  marriage  shall  not  appertain  to  co-heirs  of  brethren.  Any  pro- 
perty which  has  descended  in  succession  from  ancestors,  and  had 
been  seized  by  others,  and  remained  unrecovered  by  the  father, 
itnd  the  rest  through  inability,  or  for  any  other  cause,  he,  among 
the  sons  who  recovers  it,  with  the  acquiescence  of  the  rest,  shall 
not  give  up  to  the  brethren  or  other  co-heirs ;  the  person  recover- 
ing it  shall  take  such  property."     See  2  Stra,  H,  L,  379. 

In  Madras  sons  have  some  interest  in  self-acquired  im- 
KOVEABLE  PROPERTY. — The  sons  Certainly  possess  some  interest  in 
self-acquired  immoveable  property  in  Madras,  inasmuch  as  there  a 
father  cannot  alienate  his  self-acquired  immoveable  property  with- 
out the  concurrence  of  his  sons ;  and  failing  sons,  their  sons'  grand- 
sons, 2  Stra,  H.  L,  11 ;  Miiac,  ch.  i.  s.  i.  §  27. 

Undecided  whether  son  can  compel  division  op  self- acquired 
IMMOVEABLE  PROPBRTT. — But  it  docs  uot  appear  to  be  yet  decided 
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whether  a  son  can  compel  a  father  to  divide  against  his  will  separate 
acquired  immoveable  property.  The  decision  of  the  High  Goart 
at  Madras  has  reference  only  to  ancestral  property,  and  the  MUac- 
shara  is  silent  with  respect  to  compulsory  division  of  self-acquired 
immoveable  property. 

Sblf-aoquibbd  moveable  pbopebtt — The  owner  mat  divide  it 
AS  HE  LIKES. — Sclf-acquired  moveable  property  cannot  be  divided 
by  a  court  of  law,  unless  the  owner  choose  to  share  it  Sir  Thotnas 
Strange,  1  H.  L.,  p.  196,  lays  it  down  that  he  must  divide  it  in 
equal  shares,  he  taking  a  double  portion  ;  but  the  more  correct  and 
reasonable  rule  is  that  of  Mr  Strange,  Man,  H,  L.,  §  249,  that  he  may 
divide  it  in  any  manner  he  pleases,  keeping  what  he  likes  for  himself. 

Retraotion.  —  Both  authorities  agree  in  saying  that  such 
shares  of  acquired  property  may  be  recalled  by  tlie  father  in 
case  of  subsequent  indigence,  2  Macn,  Frins.  H,  L,  148 ;  Rartla, 
cited  in  the  Vivada  Ghintamani,  But  this  perhaps  is  merely  di^ 
rectory,  for  no  retraction  of  voluntary  gifts  is  allowed  in  England  ; 
this  recall  of  the  shares,  therefore,  must  be  regarded  as  of  doubtful 
authority. 

Enumeration  of  subjects  of  acquisition. — "  What  is  gained  by 
the  solution  [of  a  difficulty]  after  a  prize  has  been  ofifered  must  be 
considered  as  acquired  by  science.  What  has  been  obtmned  from  a 
pupil,  or  by  officiating  as  a  priest,  or  for  [answering]  a  question, 
or  for  determining  a  doubtful  point,  or  through  display  of  know- 
ledge, or  by  success  in  disputation,  or  for  superior  skill  in  reading, 
are  gains  of  science,  and  not  subject  to  distribution,"  Mayukha,  ch. 
iv.  s.  vii.  §  5  ;  Jim.  Vahana,  127,  ch.  vi.  s.  il  §  1 ;  3  Dig,  333. 

The  law  is  the  same  in  regard  also  to  ^isans,  and  to  increase 
of  price.  A  prize  which  has  been  offered  for  the  display  of  superior 
learning,  and  a  gift  received  from  a  votary  for  whom  a  sacrifice  was 
formerly  performed,  or  a  present  from  a  pupil  formerly  instructed, 
are  the  acquisitions  of  science.  What  is  otherwise  acquired  is  [the] 
property  [of  oo-heira]  What  is  won  by  surpassing  another  in  learn- 
ing, after  a  stake  has  been  deposited,  ia  the  acquisition  of  science, 
and  impartible.  So  what  is  obtained  by  the  boast  of  learning,  what 
is  received  from  a  pupil,  or  for  the  performance  of  a  sacrifice, 
Brihaspati,  Bhrigu,  Mayukka,  ch.  iv.  s.  vii.  §  5  ;  3  Dig.  334. 

**  Solution,"  "  Display,"  "  Superior  reading,**  "  In  regard  also  to 
artisans,"  "  Increase  of  price,"  "  Performance  of  a  sacrifice,"  are  er- 
plained  in  Mayukha  ch.  iv.  s.  vii.  §  6. 

The  acquisition  must  be  made  without  charge  to  ran  paibi- 
MONT. — Here  the  phrase,  <'  Anything  acquired  by  himself  witkoufe 
detriment  to  the  father's  estate*'  must  be  everywhere  understood, 
and  it  is  thus  connected  with  each  member  of  the  sentence ;  what  is 
obtained  from  a  friend  without  detriment  to  the  paternal  estate; 
what  is  received  in  marriage  without  waste  of  the  patrimony; 
what  is  redeemed  of  the  hereditary  estate  wiUioujb  expenditure  of 
ancestral  property;  what  is  gained  by  science  without  use  of  the 
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father's  goods;  consequently,  what  is  obtained  from  a  friend  as 
the  retnra  of  an  obligation  conferred  at  the  charge  of  the  patri* 
mony;  what  is  received  at  a  marriage  concluded  in  the  form 
termed  AMOora*  or  the  like  ;  what  is  recovered  of  the  hereditary 
estate  by  the  expenditure  of  the  Other's  goods  \  what  is  earned  by 
science  acquired  at  the  expense  of  the  ancestral  wealth ;  all  that 
must  be  shared  with  the  whole  of  the  brethren,  and  with  the  father, 
Mitac  ch.  i.  s.  iv.  §  6,  7  j  Narada^  13,  10,  and  KcBtyayarni;  see 
Laximon  How  Sudasew  v.  Mullar  Bow,  Bajee,  2  E'napp's  P,  C.  60, 
63  ;  Menu,  ch.  ix.  §  204 ;  see  2  JStra.  H.  L.  357. 

If  suoh  acquisitions  obtainbd  prom  common  stock. — I^  how- 
ever, in  any  of  those  cases  the  acquisition  was  not  obtained  without 
loss  or  detriment  to  the  paternal  estate,  then  the  rule  of  indivisi- 
bility does  not  apply,  Katyayana,  See  3  Dig.  340.  Yet  BrihcupaH 
has  ordained  that  wealth  shall  be  partible,  if  it  be  gained  by  learned 
brothers,  who  were  instructed  in  the  &mily  by  their  father,  or 
paternal  grandfather,  [or  uncles,]  and  it  is  the  same  if  wealth 
were  acquired  by  valour  [with  assistance  from  the  family  estate,} 
Brthaspati,  Mayvkhoy  ch.  iv.  s..  vii.  §  7. 

If  the  rule  be  carried  out  to  its  legitimate  result^  it  iaso  general 
in  its  operation,  there  is  no  possible  case  in  which  it  will  not  apply, 
for  all  men  are  indebted  to  their  paternal  estate  for  their  acquisi- 
tions in  one  sense. 

But  even  in  oases  coming  within  the  exception,  s^though  the 
acquisitions  may  be  divisible,  the  acquirer  is  entitled  to  a  double 
share.  "  He  amongst  them  who  has  made  an  acquisition  may  take 
a  double  portion  of  it,"  Vasishtha ;  Mayukha,  ck  iv.  s.  viL  §  8 ; 
see  Jim,  Vahana,  p.  39,  ch.  ii.  §  41 ;  3  Dig,  109,  356. 

EXCBFTION    WITH    BBOABD    TO   ACQUISITIONS    BT    LEABNINO. — A 

ftirther  exception  has  been  engrafted  on  the  rule  in  regard  to  the 
acquisition  of  wealth  through  learning.  He  who  maintains  the 
flEimily  of  a  brother  studying  acieuce,  shall  take,  even  though  not 
told,  (tiiat  is,  not  pronused,)  a  share  of  the  wealth  gained  by 
science,  Narada,  MayvMa^  cfau  iv.  &  vii.  §  9.  See  Madana  Rainay 
Mitae.  p.  270,  ch.  i.  s.  iv.  §  8 ;  Jim,  Vahanay  p.  Ill,  ch.  vi.  a  i.  § 
14;  S  Dig.  Sei. 

EZCKPTION  WITH  BEOABD  TO  WBALTH  AOQtiRED  WITHOUT  DBTBI- 

MBNT  TO  THE  FATBBNAL  BSTATB. — "  His  own  acquired  wealth,  a 
learned  man  may,  if  he  please,  give  up  to  unlearned  co-heirs," 
says  Gautama.  Katyayana  says,  "  No  part  of  the  wealth  which  is 
gained  by  science  need  be  given  by  a  learned  man  to  his  unlearned 
co-heirs ;  but  such  property  must  be  yielded  by  him  to  those  who 
are  equal,  or  superior  in  learning.''  A  learned  man  need  not  give 
a  share  of  his  own  acquired  w^th  without  his  assent  to  an  un* 
learned  co-heir ;  provided  it  were  not  gained  by  him  using  the 
paternal  estata   But,  according  to  MadanOy  this  prohibition  applies 

•  For  at  Buch  a  marriage  wealth  is  received  by  the  father  or  kinaman  of  the 
bride,  MUqa.  p.  269,  ch.  i  sec.  iv.  n.  6. 
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oulj  where  there  exists  other  property^  for  those  brothers  who  are 
present ;  but  on  fisiilure  of  other  property  [a  share  of  itleven  must 
be  given  to  them,  Mayukhoy  oh.  iv.  s.  vii.  §  10 ;  Jim,  rakanOy  ch. 
vi.  s.  1,  §  16. 

QiFTS  FROM  THB  FATHBR,  &0. — That  Is  Impartible  which  has  been 
given  by  the  father,  or  other  [person.]  "  That  which  may  have  been 
given  by  the  paternal  grandfather,  or  father,  or  mother,  is  not 
to  be  taken  back  any  more  than  wealth  acquired  by  valour  or  the 
wealth  of  a  wife,"  Vrihaspati;  Narada^  Excepting  what'is  gained  by 
valour,  the  wealth  of  a  wife,  and  what  is  acquired  by  science, 
which  are  three  sorts  of  property  exempt  from  partition,  and  any 
favour  conferred  by  a  father  \  KcUyayaTuiy  So  that  which  is  taken 
under  a  standard  is  not  distributable,  also  what  is  seized  [by  a 
soldier]  in  war,  after  routing  the  forces  of  the  enemy,  and  after 
risking  his  life  for  his  lord,  is  spoil  taken  under  a  standard.  When 
a  soldier  performs  a  gallant  action,  despising  danger,  and  favour 
is  shown  him  by  his  lord,  whatever  property  is  then  received  by 
him  shall  be  considered  as  gained  by  valour,  Mayukha^  ch.  iv.  8.  vii. 
§  1 1 ;  3  Jim.  Vahana,  131,  ch.  vi.  s.  ii.  §  20 ;  3  Dig.  369. 

Whebb  acquisitions  bt  valour  abb  DI8TBIBUTABLB. — There  is 
an  exception  to  this  rule  where  gains  by  valour,  or  the  like,  are 
obtained  by  one  of  the  brothers,  by  means  of  any  common  pro- 
perty, such  as  a  vehicle,  or  weapon,  or  the  like.  To  him  two 
shares  should  be  given,  and  the  rest  should  share  alike,  Vyasa, 
MayvJcha^  ch.  iv.  s.  vii.  §  12.  See  Jim.  Vahana^  111,  ch.  vL  s.  i. 
§14;  S Big.  71. 

Gifts  op  affectionate  kindred — Saudutacam. — ^That  which  is 
received  by  a  married  woman  or  by  a  maiden  in  the  house  of  her  hus- 
band, or  of  her  father,  from  her  husband,  or  from  her  parents,  Vyasc^ 
what  is  received  with  a  damsel  equal  in  class  at  the  time  of  accept- 
ing her  [in  marriage,]  is  wealth  received  with  a  maiden,  which,  like 
w^th  acquired  by  learning,  is  impartible,  if  it  be  acquired  without 
detriment  to  the  father's  estate,  Mayukha,  ch.  iv.  s.  vii.  §  13,  14. 

Wealth  acquired  by  laboub,  emplotment  in  agbicultubb. — 
Menuy  ch.  ix.  §  205,  (2  Dig.  584,)  says,  And  if  all  of  them  being 
unlearned  acquire  property  [before  partition]  by  their  own  labour, 
there  shall  be  an  equal  division  of  that  property  [without  regard  to 
the  first  born,]  for  it  was  not  the  wealth  of  their  father — ^this  rule 
is  clearly  settled,  Mayukha^  ch.  iv.  s.  vii.  §  14. 

Other  exemption  fbom  partition.— i/^w*,  ch.  ix.  §  219,  saya 
Clothes,  vehicles,  ornaments,  prepared  food,  water,  women,  sacrifices, 
and  pious  acts,  as  well  as  the  common  way,  are  not  liable  to  distri- 
bution. Clothes,  conveyances,  and  ornaments,  belong  respectively 
to  the  possessor,  if  they  are  of  equal  value.  If  the  value  of  one 
article  be  more  or  less  than  the  value  of  another,  then  let  them 
be  divided,  Mayukha^  ch.  iv.  s.  vii.  §  15 ;  see  Mitcuc  272,  ch.  L 
s.  iv.  §  16-18;  Jim,  Vahana,  132,  ch.  vi.  s.  ii.  §  23,  24;  3  Dig. 
373.    This  subject  is  fully  discussed  in  the  MayvMun^  ch.  iv.  s.  vii. 
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Brothers  living  in  union  are  entitled  to  the  lands  purchased 

BT  their  A0QUISITI0N8  IN  PROPORTION  TO  THE  FUNDS  CONTRIBUTED  BT 

THEM  RBSPEcnvELT. — Two  brothers  living  jointly  had  acquired 
wealth  by  their  separate  exertions,  with  which  they  purchased  lands. 
The  proportions  in  which  they  contributed  did  not  appear,  but  the 
proportion  contributed  by  the  respondent  was  much  greater  than 
that  contributed  by  the  appellant  It  was  held,  that  the  property 
acquired  by  the  brothers  while  living  jointly,  without  using  the 
paternal  estate,  becomes  his  exclusive  property,  and  that  purchased 
by  the  respondent  becomes  his  own  estate.  If  the  property  was 
purchased  with  a  greater  share  of  the  respondent's  funds,  the  less 
sum  being  contributed  by  the  appellant  while  they  were  living 
together,  each  is  entitled  to  share  the  estate  in  proportion  to  the 
funds  respectively  contributed  by  them  to  the  purchase  of  the  pro- 
perty. Whatever  property  may  be  ascertained  to  have  been  pur- 
chased by  each  of  the  parties,  each  is  entitled  to,  and  such  portion 
should  be  considered  the  exclusive  property  of  each ;  but  where 
the  proportionate  contribution  of  each  may  not  be  determined, 
there  is  no  rule  in  the  law  by  which  the  respective  shares  to  which 
each  is  entitled  can  be  ascertained,  Yajnavalchya ;  Jim  Vdkana ; 
DayaruBhasya :  Koshul  ChuckrawuUe  v.  RadhanaJth  Chuckrawutee,  2 
Macn,  Frins,  H.  L,  154. 
Property  acquired  by  brothers  should  be  distributed  amono 

THEH  according  TO  THE  LABOUR  AND  FUNDS  EMPLOYED  BY  EACH. — 

A  fftther  died,  leaving  four  sons,  and  some  self-acquired  landed 
property.  Afterwards  the  sons  living  united  purchased  by  their 
respective  acquisitions  some  lauds,  and  annexed  them  to  the  original 
estate.  The  property  is  distributable,  if  there  is  any  means  of  dis- 
criminating how  much  either  of  funds  or  labour  was  contributed  by 
each  of  the  brothers,  according  to  their  respective  contributions. 
The  ancestral  property  going  to  them  equally,*  Vyam^  RaTnchunder 
Doi  V.  Gungadhir  MahUe^  2  Macn,  Frins,  H,  L.  160. 

Acquisitions  hade  by  means  of  the  patrimony. — With  regard 
to  acquisitions  made  through  means  of  the  patrimony,  the  Mttac- 
shara  lays  down  two  rules,  which  do  not  appear  very  clear  or 
easy  to  be  applied  in  practice ;  at  §  29,  s.  iv.  ch.  i.,  it  is  stated, 
that  whatever  is  acquired  at  the  charge  of  the  patrimony  is  sub- 
ject to  partition;  but  according  to  the  text  of  Vasishthay  the 
acquirer  shall  in  such  case  have  a  double  share.  What  is  here 
meant  by  the  words,  ''At  the  charge  of  the  patrimony,''  does  not 
distinctly  appear;  for  we  find  at  §  31  a  rule  laid  down  in 
apparent  contradiction  of  the  above  text,  ''  Among  unseparated 

*  This  supposes  that  the  funds  used  for  the  acquiaition  had  not  been 
derived  from  the  ancestral  estate.  In  that  case,  the  rule  is,  Uiat  a  double 
share  only  goes  to  the  acquiring  brother.  The  brethren  participate  in  that 
wealth  which  one  of  them  gains  by  valour  or  the  like,  using  any  common 
property,  either  a  weapon  or  a  vehicle :  to  him  two  shares  should  be  given  ; 
but  the  rest  should  share  alike,  Vyasa,  Jim,  Vahana,  p.  Ill,  oh.  vi.  &  t  §  14. 
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brethren,  if  the  common  stock  be  improved  or  augmented  by  any 
one  of  them  through  agriculture,  commerce,  or  similar  means,  an 
equal  distribution,  neyertbeless,  takes  place,  and  a  double  share  is 
not  allotted  to  the  acquirer."  Mr  Strange^  M.H.L»^  276,  follow- 
ing §  29  of  the  Miiacskaraj  conceives  that  it  has  reference  to  ''a 
distinct  acquisition.''  But  what  is  meant  by  a  distinct  acquisition, 
apart  from  augmentation  of  the  common  stock,  is  difficult  to  oon- 
ceiye.  Mr  Colebrooke,  2  S6ra.  H,  L,  283,  calls  it  a  "  separate  acquisi- 
tion,''  and  in  all  probability  Mr  Strange  has  followed  Mr  GoUhrooke^ 
who,  however,  does  not  explain  the  distinction  between  the  texts  of 
the  Mita4:shara,  if  any  distinction  in  reality  can  be  drawn  between 
them,  so  as  to  reconcile  the  apparent  contradiction  in  the  rules. 
Mr  EUia  would  appear  to  have  arrived  at  a  better  construction,  in 
which  he  would  seem  to  have  been  followed  by  Sir  Thos,  Strange^ 

1  H.  L.  220,  221.  Mr  Ellis  says,— With  respect  to  the  division 
among  the  brothers,  the  better  mode  is — 1st,  To  divide  the  property 
descended  from  the  ancestors  into  equal  shares ;  2d,  To  divide 
what  has  been  acquired  by  the  possessors  into  unequal  shares, 
giving  a  larger  share  to  the  acquirer,  leaving  the  proportion  to 
the  common  consent  of  the  co-parceners,  or,  in  case  of  dispute,  to 
the  discretion  of  the  judge.  The  law,  though  it  mentions  a  specific 
proportion,  intending  it  as  an  example,  not  as  a  precept,  2  Sircu 
H.  L,  383,  384. 

Jimuta  Vahana,  throughout  ch.  vi.  of  the  JDaya  Bhaga,  s.  i. 
§  23,  would  appear  to  argue  in  fkvour  of  the  proposition  of  Mr 
EUis ;  he  says,  that  where  the  exertion  of  one  is  merely  through 
the  joint  property,  and  the  other  contributes  to  the  acquisition  by 
his  person  and  wealth,  it  is  a  rule  suggested  by  reason,  that  the 
one  shall  have  a  single  share,  and  the  other  two.  Hence,  likewise, 
it  follows,  that  if  the  joint  stock  be  used,  shares  should  be  assigned 
to  each  person  in  proportion  to  the  amount  of  his  allotment,  be  it 
little  or  much  which  has  been  used.  The  Mayukha  follows  the 
text  of  the  Mitacshara  already  cited. 

Lands  purchased  bt  one  co-heib  with  borrowed  monbt. — 
Lands  purchased  by  one  member  of  an  united  family  with  bor- 
rowed money  cannot  be  claimed  by  another  who  has  not  joined  in 
the  transaction,  2  Macn,  Prins,  H.  L,  151.  But  if  it  happened 
with  his  consent,  then  he  is  entitled  to  participate,  and  must  pay 
the  debt  proportionably,  ih. 

Property  exclusively  acquhied  by  one  co-heir  is  not  to  be 
SHARED  BY  HIS  BRETHREN. — The  &ther  of  the  appellants  and  the 
grandfather  of  the  respondent  were  a  joint  family.  A  purchase  of 
a  zemindary  by  the  latter,  with  the  produce  of  his  separate  in- 
dustry, and  without  any  aid  from  friends,  ancestral  or  paternal, 
no  one  else  can  participate  in  it,  citing  Menu^  Vishnu,  Jim.  Vahana^ 

2  Macru  Prins.  H,  L.  152. 

Interest  of  father  in  wealth  acquired  by  united  sona — ^In 
wealth  acquired  by  sons  while  living  in  union  with  the  father,  ha 
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has  a  co-ordinate  interest ;  but  if  it  were  obtained  irrespective  of 
the  father  or  his  property,  it  is  the  son's,  1  Sira.  H,  L,  63,  64. 

WhBBB  one  BROTHBR  associates  with  another  in  DEYBLOPINa 

HIS  property. — If  one  brother  has  acquired  property  individually, 
and  in  developing  it,  associates  another  brother  with  him,  they  are 
each  entitled  to  a  share,  or  moiety,  of  suck  property.  See  JLhror 
ham  V.  Abraham,  9  Maoris  In.  Ap,  529. 

House  built  on  joint  land. — If  one  build  a  house  on  ancestral 
land  with  separate  funds  of  his  own,  such  house  would  not  be 
property  in  which  shares  might  be  claimed  by  co-parceners,  they 
would  only  have  a  claim  on  him  for  other  similar  land  equal  to 
their  respective  shares.  Such  is  the  custom  or  unwritten  law, 
Khodeeram  Serma  v.  Tirhchun,  2  Macn.  Prina,  H,  L.  152,  and 
authorities  quoted. 

Augmentation  of  the  common  fund. — The  augmentation  or 
ixoprovement  of  the  common  stock  by  one  of  the  co-heirs  does  not 
'  entitle  him  to  an  extra  share,  if  the  increase  be  gradually  added 
to  the  property,  and  is  not,  in  the  strict  sense,  self-acquired,  Mitao 
shares  ch,  i.  s.  iv.  §  31  ;  I  Stra.  H.  L,  213,  «.^.,  the  managing  mem- 
ber may  trade  with  the  funds  so  as  greatly  to  increase  them  3  he 
gets  however  only  his  regular  share. 

Acquisitions  by  unassisted  labour. — But,  according  to  the 
Bengal  school,  an  acquisition  made  by  one  co-heir  by  means  of  his 
own  unassisted  and  exclusive  labour  entitles  the  acquirer  to  a 
double  share. 

By  joint  funds  or  personal  labour. — Where  an  estate  is  ac- 
quired by  one  of  four  brothers  co-parceners,  either  with  the  aid  of  the 
joint  fundi*,  or  with  the  personal  aid  of  the  brothers,  two-fifths  should 
be  given  to  the  acquirer,  and  one-fifth  to  each  of  the  other  three,  1 S, 
D,  A.  R,  6.  But,  according  to  the  law  as  current  in  Benares,  the 
fs^t  of  one  brother  having  contributed  personal  labour,  while  no 
exertion  was  made  by  the  other,  is  no  ground  of  distinction.  If 
the  patrimonial  stock  were  used,  all  the  brethren  share  alike,  1 
Mam.  Prins,  H,  L.  52.  ^ 

Self-acquisitions  without  aid  of  joint  funds. — If  the  joint  stock 
have  not  been  used,  he  by  whose  sole  labour  the  acquisition  has  been 
made,  is  alone  entitled  to  it.  It  may,  indeed,  be  difficult  at  times 
to  determine  what  constitutes  a  joint  stock  in  consequence  of  the 
difficulty  of  laying  down  any  general  rule  that  can  with  propriety 
be  applied  to  any  oasa  Each  must,  therefore,  be  decided  upon  its 
pwn  merits,  1  Stra,  H.  L,  214, 

Exception  in  case  of  land,  the  recovery  of  which  entitlbb 
acquirer  to  a  fourth  over  and  above  his  own. — Where  landed 
property,  lost  to  the  family,  may  be  recovered  by  a  co-heir  with- 
out aid  from  the  family  resources,  and  made  avilable  to  them,  the 
reooverer  is  entitled  to  a  fourth  of  such  property,  over  and  above 
his  own,  as  a  special  remuneration,  and  the  rest  is  divisible  among 
himself  and  the  other  co-heirs,  Sankha,  Mitac,  oh.  i.  s.  iv«  §  3  ; 
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2  Macn,  Prins,  H,  L.  157.  Sir  Thomas  Strange^  I  E.  L. 
says,  Whether  by  this  is  to  be  anderstood  a  fourth  of  the  whole 
property  recovered,  or  only  a  fourth  of  an  equal  share  added  to  a 
share,  seems  uncertain.  It  has  been  held,  that  if  lands  are  acquired 
by  the  labour  of  one  co-parcener,  and  partly  by  the  funds  of  an- 
other, each  is  entitled  to  half  a  share,  but  if  they  were  acquired 
by  the  joint  labour  and  capital  of  one,  and  by  the  labour  only  of 
the  other,  two-thirds  should  belong  to  the  former,  and  one-third 
to  the  latter ;  but  there  is  hardly  any  principle  of  Hindoo  law  to 
support  this. 

The  acquirer  takes  a  double  share  on  partition  where  ancestral 
property  has  been  used  in  making  the  acquisition,  2  Macn,  Prim, 
H.  L,  158. 

Yautuca. — Land  purchased  for  a  boy  by  means  of  his  yautuoa  is 
not  liable  to  partition.     Tautuca  signifies  anything  received  at  the 
time  of  marriage.     The  term  is  generally  used  to   signify  don- , 
ations  given  at  the  time  of  each  of  the  sanscaras  or  ceremonies,  2 
Macn.  Prins.  H,  L,  159. 

An  united  half-brother  shall  not  participate  in  thb  sblf- 
A0QUI8ITI0N8  OP  HIS  CO-PROPRIETOR. — ^Two  half-brothcrs  lived  to- 
gether in  unity,  one  of  them,  without  separation,  went  to^a  foreign 
country,  where  he  obtained  a  situation,  and  purchased  lands.  Ac- 
cording to  the  doctrine  contained  in  Jim,  Vahana  and  other  law 
books,  the  brother  of  the  half-blood  has  no  title  to  participate  in 
the  property,  from  the  circumstance  of  his  continuing  with  the  ac- 
quired as  a  member  of  a  joint  and  undivided  family  when  the  ac- 
quisition was  made,  2  Macn,  Prins.  H,  L,  161. 

Improvement  op  undivided  property. — Money  expended  in  the 
improvement  or  repair  of  undivided  property  enjoyed  by  a  Hindoo 
family  in  common,  is  spent  on  behalf  of  all  the  members  alike,  and 
all  partake  of  the  benefit  arising  from  the  outlay,  should  a  division 
take  place. 

Agreement  between  members  respecting  expenditurb  of  self- 
acquired  FUNDa— There  is  no  rule  of  Hindoo  law  precluding  one 
member  of  an  undivided  Hindoo  family,  though  living  together, 
from  entering  into  an  agreement  with  his  co-proprietors  for  the 
repayment  of  self-acquired  funds  which  had  been  expended  on  the 
improvement  or  repairs  of  the  family  property,  particularly  where 
portions  of  it  have  been  occupied  by  each  of  the  members  living 
separately,  MuUusvami  Gaundan  v.  Subhiramaniya  Gaundan^  1 
Mad.  H,  C,  R.  309;  and  see  1  Stra,  H,  L,  199;  2  Macn.  P. 
H,  L,162;  6  Moore's  In.  Ap.  547. 

This  suit  was  brought  for  a  division  of  family  property.  The 
plaintiff}  and  defendants  were  members  of  an  undivided  family. 
They  occupied  separate  houses  and  separate  portions  of  the  lands 
which  comprised  the  family  estate.  The  defendants  set  up  an 
agreement,  executed  in  1858  by  the  plaintiffis,  stipulating  that  no 
division  of  the  lands  should  take  place  until  the  plaintifiGs  had 
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reimbursed  the  defendants  for  the  improvements  made  by  the 
defendants'  father  upon  that  portion  of  the  lands  which  was  in 
their  occupation,  and  providing  for  the  adjustment  of  the  value  of 
the  improvements  by  arbitration. 

The  District  Munsifif  dismissed  the  plaintiff's  claim.  His  judg- 
ment, however,  was  reversed  by  the  Principal  Sadr  Ameen,  on  the 
ground  that  the  family  were  undivided,  and  that  a  charge  incurred 
by  one  member  must  be  held  to  be  on  behalf  of  the  entire  family. 
From  this  decision  there  was  an  appeal  to  the  High  Court,  and 
Scotland,  C,  c7.,  in  delivering  judgment,  recognised  the  rule  upon 
which  the  Principal  Sadr  Ameen  acted ;  but  said,  There  is  no  rule 
of  law  of  which  we  are  aware  that  precludes  one  member  of  an 
undivided  Hindoo  family,  though  living  together,  from  entering 
into  an  agreement  with  his  co  parceners  in  respect  of  the  expendi- 
ture upon  the  family  property,  and  repayment  of  self-acquired 
funds ;  and  such  an  agreement  is  rendered  more  reasonable  and 
probable  where  portions  of  the  family  property  are  occupied  and 
enjoyed,  as  in  this  case,  by  each  of  the  members  living  separately. 

Benameb  purchase  bt  a  member  of  a  joint  family  does  not 

RENDER  THE  PROFERTT  SELF-ACQUIRED. — The  prcSUmptioUOf  HiudoO 

law  in  a  joint  undivided  family,  is  that  the  whole  property  of  the 
family  is  joint  estate,  and  the  onxis  lies  upon  a  party  claiming  any 
portion  of  such  property  as  his  separate  estate  to  establish  that 
fact,  Dhurm  Bass  Pandey  v.  Mt,  Shama  Soondri  JDihiah,  3  Moore^s 
In.  Ap.  229 ;  Gopeekrist  Gosain  v.  Gungapersaud  Gosain,  6  Moor^s 
In,  Ap.  53. 

Where  a  purchase  of  real  estate  is  made  by  a  Hindoo  in  the  name 
of  one  of  his  sons,  the  presumption  of  the  Hindoo  law  is  in  favour 
of  its  being  a  henamee  (t>.,  a  purchase  by  the  father  in  another's 
name  for  his  own  benefit)  purchase,  and  the  burden  of  proof  lies 
on  the  party  in  whose  name  it  was  purchased,  to  prove  that  he 
was  solely  entitled  to  the  beneficial  interest  in  such  purchased 
estate.  Purchase  of  a  taXook  in  Bengal  by  a  Hindoo  in  his  eldest 
son's  name,  the  conveyance,  though  in  the  English  form  of  lease 
and  release,  was  held  to  be  a  henamee  purchase,  and  the  son  in 
whose  name  it  was  purchased,  declared  to  be  a  trustee  for  the 
£Etther,  and  the  talook,  part  of  the  father's  estate  at  the  time  of 
his  death,  Gopeekrist  Gosain  v.  Gungapersaud  Gosain,  6  Moore  s  In, 
Ap.  53. 

"  It  is  a  practice  prevalent  in  India  to  make  purchases  in  the 
name  of  others,  and  from  whatever  cause  or  causes  the  practice 
may  have  arisen,  it  has  existed  for  a  series  of  years,  and  these 
transactions  are  known  as  henamee  transactions.  They  are  noticed 
at  least  as  early  as  the  year  1778  in  Mr  Justice  Hyde's  Notes,  where, 
in  a  case  that  came  before  him  in  that  year.  Doe  d,  Telluck  Seal  v. 
Gour  Hung  Day,  M<yrten's  Decs,  249,  the  practice  is  thus  mentioned : 
*•  In  mere  personal  demands,  such  as  Bengal  bonds,  the  Courts 
have,  upon  consideration,  determined  that  the  action  may  be 
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brought  ID  the  name  of  the  penon  whose  name  is  in  the  instm- 
ment,  though  it  should  be  proved  that  he  had  do  real  interest  in 
it ;  and  the  Court  has  so  fieir  complied  with  the  very  general  prac- 
tice in  this  country  of  using  the  name  of  other  persons  in  mere 
personal  demands,  that  in  many  cases  the  plaintiff  had  recovered 
on  notes,  not  in  his  own  name,  but  in  some  other  name,  giving 
evidence  that  the  transaction  was  really  his.  Such,  for  instance, 
that  the  money  lent  was  his,  and  that  he  took  the  bond  in  the 
name  of  another/  Then  he  speaks  thus  in  reference  to  real  estate : 
'  But  it  cannot  be  allowed  to  be  both  ways  in  the  case  of  a  dis- 
pute of  land,  without  directly  contradicting  those  former  decisions 
of  the  Court.'" 

In  a  much  more  recent  case,  which  occurred  in  Sir  Ed.  RyarCs 
time,  Maha  Ranee  Bussnutt  Comaree  v.  Buliahdeb,  reported  in 
Fulton,  383,  it  is  said,  '*  As  far  as  the  evidence  goes,  for  there  was 
DO  proof  of  the  deed,  the  transaction  is  a  simple  benamee  one,  in 
the  name  of  the  complainant,  but  in  truth  for  the  benefit  of  Rajah 
Tezchunder.  It  may  be  for  religious  purposes,  but  the  question 
raised.  Whether  the  Court  will  recognise  a  benamee  trusteeship,  or 
a  trust  upon  a  trust  does  not  arise.  It  being  once  established, 
then,  that  the  transaction  is  benamee,  the  circumstance  of  the 
receipts  being  in  the  name  of  the  complainant  proves  nothing,  that 
being  in  accordance  with  benamee  usage,  ATnanee  Tewaree  v.  Rai 
Rughoo  Buns  Suhai,  3  Beng,  S,  D,  R,  363 ;  Dkurm  Das  Pandey  v. 
Mt,  Shama  Soondri  Dibiah,  3  Moore^s  In,  Ap.  229,  where  Lord 
Campbell,  in  delivering  the  opinion  of  the  Court,  at  p.  240,  sayis. 
We  have  heard  from  the  highest  authority,  the  authority  of  Sir 
Ed.  East  and  Sir  Ed.  Ryan,  that  the  criterion  in  those  cases  in 
India  is  to  consider  from  what  source  the  money  comes  with  which 
the  purchase  money  is  paid.  Here  there  has  been  no  evidence 
given  that  the  appellant  had  any  separate  property,  or  that  it  was 
from  his  funds  that  any  part  of  the  purchase  moDcy  was  paid ; 
therefore,  I  think  that  so  Betr  on  this  part  of  the  case  no  difficulty 
can  be  entertained,  and  that  the  whole  of  the  property  must  be 
considered  as  joint  property,  and  it  makes  no  difference  whether 
the  transaction  was  effected  in  the  name  of  a  son  or  a  stranger. 
The  rule  of  English  law  does  not  apply ;  various  reasons  may  be 
urged  i^ainst  the  abstract  propriety  of  that  rule.  It  is  merely  one 
of  positive  law,  and  not  required  by  any  rule  of  natural  justice  to 
be  incorporated  in  any  system  of  laws,  recognising  a  purchase  by 
one  man  in  the  name  of  another,  to  be  for  the  benefit  of  the  real 
purchaser.  Their  lordships,  therefore,  are  not  prepared  to  act 
against  the  general  rule  even  in  the  absence  of  peculiar  circum- 
stances. But  in  India  there  is  what  would  make  it  particularly 
objectionable,  namely,  the  impropriety  and  immorality  of  making 
an  unequal  division  of  property  among  children." 

After  citing  a  passage  from  Macn,  P.  H.  L.  p.  2,  their  lord- 
ships add,  *'It  is  their   opinion,   therefore,    that  notwithstand- 
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ing  the  respondent  was  the  only  son  of  Geogoram  Gossain 
when  the  purchase  was  made,  the  ohjection  in  point  of  morality 
and  religion  was  a  circumstance  of  conduct  so  strong,  according  to 
Hindoo  principles,  that  it  is  not  lightly  to  be  assumed ;  it  forms 
an  objection  against  importing  into  the  Hindoo  law,  that  rule  of 
positive  law  which  exists  in  England.  I  have  omitted  to  observe 
that  bcTiamee  purchases  in  the  names  of  children,  without  any  in- 
tention of  advancement,  are  frequent  in  India,"  Amanee  Tewaree 
V.  Rai  BiLglioo  Buns  JStihai,  3  Beng.  S,  D,  A.  336,  where  may  be 
found  this  statement,  "  The  present  case  does  not  appear  to  be  at 
all  of  a  nature  with  these  benamee  transactions,  which  are  pro- 
hibited by  the  regulations,  as  Sheo  Suhai  in  making  the  purchase 
in  the  name  of  his  eldest  son,  acted  only  in  conformity  to  the 
general  usage  and  custom  of  the  country,  against  which  the  pro- 
hibitory enactment  was  never  intended  to  apply." 

Fraudulent  ooncealment  op  common  propebtv. — Efifects  which 
have  been  withheld  by  one  co-heir  from  another,  and  which  are 
discovered  after  the  separation,  let  them  again  divide  in  equal 
shares.  This  is  a  settled  rule,  Yajnavcdchya,  MaytJchd,  ch.  iv.  s. 
vii.  §  24 ;  see  MUac.  293,  ch.  i.  s.  ix.  §  i. ;  Jim,  Vdhana,  230,  ch. 
xiii.  §  3  ;  3  Dig,  397.  Menu*  says, — "  When  any  common  pro- 
perty whatever  is  brought  to  light  after  partition  has  been  effected, 
that  is  not  a  [fair]  partition,  it  must  be  even  made  over  again," 
Mayukha,  ch.  iv.  s.  xxvi.  §  26. 

When  before  a  division  a  member  conceals  or  removes  a  part  of 
the  family  property  with  intent  to  defraud,  he  shall  lose  all  share 
in  the  property  when  it  is  divided. 

But  should  this  fraud  be  committed  after  division,  be  will  not 
be  divested  of  his  share,  so  that  such  acts  bar  the  remedy,  but  not 
his  right  to  tlie  property  which  would  £bJ1  to  his  share. t 

Fraud  alone,  and  not  impiety,  profligacy,  ^,  would  bar  inherit- 
ance in  modern  courts  of  law. 


Section  VI. 

Distribution  op  shares. — I.  Between  father  and  sons. 
2.  Between  oo-heirs. 

1.  Between  father  and  sons — Equal  distribution  of  ancestral  property 
rule  of  all  schools — In  Madras,  sons  may  demand  partUion  and 
take  per  stirpes — In  Benares  school,  uneqiuil  distribution  is  pro- 

*  The  text  is  not  found  in  the  institutes. 

i  On  the  death  of  the  father,  dissensions  arising  among  his  heirs,  the  col- 
lector took  upon  himself  to  attach  the  property.  One  of  the  sons  entered  the 
house  and  took  away  part  of  the  propejfty,  and  for  this  was  convicted  of 
bui^lary,  for  which  fraudulent  crime  he  was  afterwards  deprived  by  the 
Sudr,  Court,  on  appeal,  of  any  share  in  the  property.  The  law,  or  justice,  of 
this  decision  is  not  apparent  to  ordinary  minds. 
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hihUed  of  ancestral  property,  and  of  immoveable  self-<icquired 
property — He  may  reserve  ttvo  shares  of  personal  acquisitions — 
Inequality  in  shares  of  real  property  illegal — In  Eastern  India, 
equal  partition — In  Bengal,  unequal  distribution — According  to 
Macn.  Cons,  if  once  made  valid — This  opinion  discussed  and  re- 
futed — Opinions  of  old  authorities — Father  and  only  son — Doctrine 
of  the  Mitao.  as  to  equal  participation  of  father  and  son,  and  the 
right  of  the  latter  to  require  partition  rejected — As  to  self-acquired 
property — By  use  of  patrimony — Lost  property  acquired  by  soU 
exertions — Sons  ma/y  dispute  unequal  division — Each  son  may 
demand  his  share  at  different  periods,  or  may  renounce — May 
resume  share  in  case  of  indigence, 
2.  Distribution  among  co  heirs — Ancient  rule — Equal  division — 
Sons  take  per  capita — Others  than  sons  take  per  stirpes — Parti- 
tion after  the  father's  death — Disproportionate  enjoym^ent — The 
co-heirs  are  not  called  upon  to  deduct  their  legitimate  expenses — Di- 
vision made  of  balance — A  division  is  made  of  the  balajice  after  de- 
ducting expenditure — But  extravagant  excesses  may  be  deducted  from 
him  who  indulges  in  them — Drones  not  allotoed  to  share  in  accumula- 
tions— Sons  take  per  capita — Other  than  sons  take  per  stirpes — One 
son  requiring  partition,  no  exception  to  rule  as  to  equality  of  shares — 
Among  sons  of  different  brothers  is  according  to  their  fathers — One  of 
four  grandsons'  co-heirs  having  died,  his  son  is  entitled  to  claim  parti- 
tion from  \is  uncles — As  to  separate  acquired propeHy  brothers  may 
contract  with  each  other — Brothers  sons  also  share  udth  their  uncles  as 
far  as  the  great-grandson — The  son  of  a  great-grandson  vfiU  not  take, 
being  in  another  line  of  heirs,  unless  the  direct  line  is  exhausted 
— This  refers  to  re-united  family  only — This  limitation  is  intended 
in  the  case  of  residence  in  another  district — Distribution  among 
m^others — But  not  where  the  sons  vary  in  number — Property 
descends  in  co-parcenery — Several  sons  take  as  one  heir — Excep- 
tion in  favour  of  croum,  dsc, — Condition  of  undivided  family  pre- 
vious to  partition — Manager — Acts  must  be  for  general  good — 
When  acts,  for  support  of  family.  Joint  property  bound,  though 
remedy  personal — Where,  for  purposes  of  trade  or  charity,  consent 
of  the  rest  necessary — Mortgage,  cCrc,  without  consent  of  the  rest, 
invalid — In  Bengal,  good  for  his  oum  share — Consent  of  co-sharers 
necessary  to  valid  alienation  of  joint  property  beyond  alienor's 
shares — In  Bengal,  assignment  of  co-sharers  own  share  even  before 
partition — In  Madras^  co-sharer  jnay  alienate  his  sJiare  which  is 
liable  to  be  sold  under  afl,  fa,  on  judgment  obtained  for  a  tort. 

Equal  dibtbibution  of  ancestral  pbopebty  rule  of  all 
SOHOOLS. — Ist,  Between  father  and  sons;  2d,  Between  co-heira. 
The  rule  (which  is  alike  binding  according  to  the  doctrine  of  every 
school)  is,  that  as  to  ancestral  property,  whether  real  or  personal, 
land  or  moveables,  the  division  must  be  strictly  equal,  Daya 
£rama  Sangraha,  ch.  vi.  §  18 ;  Mitacsliara^  ch.  i.  s.  v.  §  5  ;  2  Macn, 
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Prins,  H,  Z.  47.  "In  wealth  acquired  by  the  grandfather, 
whether  it  consist  of  moveables  or  immoveables,  the  equal  parti- 
cipation  of  father  and  son  is  ordained,"  Brihaspati^  Jimuta  Vahana^ 
ch.  ii.  §  50.  The  meaning  is,  that  the  participation  shall  be  equal 
and  uniform,  and  the  father  is  not  entitled  to  make  a  distribution 
of  greater  or  less  shares  at  his  choice,  as  he  may  do  in  the  instance 
of  his  own  acquired  goorls.  It  does  not  imply  that  the  shares 
must  be  alike,  JimvJta  Vahanay  ch.  ii.  §  50.  Probably  this  means 
that  it  is  not  imperative,  that  each  individual  should  receive  the 
same  class  of  property. 

In  Madras  sons  may  demand  partition  and  take  per  stirpes. 
— In  Madras  it  has  been  held,  as  we  have  seen,  that  a  son,  or  even 
a  grandson  of  his  own  pleasure,  may  compel  a  division  of  ancestral 
immoveable  property.  Each  of  the  latter  stands  as  to  his  share 
in  the  exact  position  of  the  person  he  represents,  (his  father,)  i.e,, 
be  gets  the  share  that  would  have  fallen  to  him  if  he  had  claimed 
a  division. 

In  Benares  unequal  distribution  of  ancestral  and  immove- 
able SELF- ACQUIRED  PROPERTY  PROHIBITED. — In  the  Beuarcs  school 
an  unequal  distribution  by  the  father  of  ancestral  property,  of 
whatever  description,  as  well  as  of  imTnoveable  property  acquired  by 
himself  is  prohibited ;  and  of  his  own  personal  acquisitions  he  can- 
not, according  to  the  same  law,  reserve  more  than  two  shares  for 
himself,  and  any  unequal  distribution  of  real  property  is  illegal, 
for  the  max.\m,  factum  valet,  does  not  apply  in  the  Benares  school, 
1  Ma^m,  Frins,  H,  L,  44. 

According  to  Sir  Tlhomas  Strange^  \  U,  L,l  96,  relying  on  the 
old  Bengal  authorities,  (and  Mr  Strange^  who  relies  upon  his  father, 
Man.  H,  L.  §  249,)  the  father  has  a  right  to  two  shares  for  him- 
self out  of  the  ancestral  property.  But  the  other  rule,  as  laid  down 
by  Mr  Strangers  M,  H.  L.  §  249,  prevails  in  Southern  India, 
and  it  is  laid  down  in  the  Mitac,  ch.  i.  s.  v.  §  5,  "  A  father  has  no 
right  to  a  double  share." 

Ancestral  property  is  equally  divided  between  a  father  and  hia 
sons  in  Eastern  India,  2  Macn^  F,  H,  L,  1^7, 

In  the  Bengal  school  the  father  may  make  unequal  distribution 
of  self- acquired  property  as  well  as  moveable  ancestral  property, 
1  Macn,  Frins,  H,  L,  44,  and  of  property  of  whatever  description 
recovered  by  himself,  retaining  for  himself  as  much  as  he  pleases, 
and  should  he  make  an  unequal  distribution,  or  without  any  just 
cause  exclude  any  of  hia  sons,  the  act  would  be  sinful,  but  not 
invalid.  But  with  regard  to  ancestral  immoveable  property  and 
estate,  to  the  acquisition  of  which  his  sons  may  have  contributed, 
they  are  entitled  to  equal  shares,  but  the  father  may  retain  a 
double  share  of  it  as  well  as  of  acquisitions  made  by  his  sons, 
1  W.  H.  Macn.  44. 

According  to  Macn.  Cons,  if  once  made,  vaud. — Macnaghten 
in  Considerations  on  H.  L,  ch.  "Gifto  unequal  distribution"   ia 

2  a 
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disoussing  the  subject  with  reference  to  the  Bengal  law,  which 
he  admits  is  surrounded  with  difficulty,  arising  from  conflicting 
opinions,  is  evidently  biased  in  favour  of  the  opinion  that  a  gift  of 
even  the  entire  ancestral  moveable  property,  if  once  made,  is  valid 
though  sinful. 

This  opinion  discussed  and  refuted. — Mam,  {Prina,  H.  L.  45,) 
differs  from  this  view,  first.  Because  the  doctrine  for  which  I  contend 
has  been  established  by  the  latest  decision,  2  S.  D,  A.  2\^y  and, 
secondly,  Because  the  only  authority  for  the  reverse  of  this 
doctrine  consists  in  the  following  passages  from  Jim.  Vahana, 
''The  texts  of  Vyasa  exhibiting  a  prohibition  are  intended  to 
show  a  moral  offence ;  they  are  not  meant  to  invalidate  the  sale 
or  other  transfer.  Therefore,  since  it  is  denied  that  a  gift 
or  sale  should  be  made,  the  precept  is  infringed  by  making  one, 
but  the  gift  or  transfer  is  not  null,  for  a  fact  cannot  be  altered  by 
one  hundred  texts ;  '*  and  the  learned  author  adds,  *'  If  these  pas- 
sages are  to  be  taken  in  a  general  sense,  if  they  are  to  be  held  to 
have  the  effect  of  legalising,  or  at  least  of  rendering  valid  all  acts 
committed  in  direct  opposition  to  the  law,  they  must  have  the 
effect  of  superseding  all  law,  and  it  would  be  better  at  once  to  pro- 
nounce those  texts  alone  to  be  the  guide  for  our  judicial  decisions. 
The  example  adduced  by  the  commentator  to  illustrate  these  texts 
clearly  shows  the  spirit  in  which  this  unmeaning  though  mis- 
chievous dogma  was  delivered ;  he  declares  that  a  fact  cannot  be 
altered  by  a  hundred  texts,  in  the  same  manner  as  the  murder  of  a 
Brahmin,  though  in  the  highest  degree  criminal  and  unlawful, 
having  been  perpetrated,  there  is  no  remedy ;  or,  in  other  words, 

that  the  defunct  Brahmin  cannot  be  brought  to  life  again 

But  what  renders  this  conclusion  less  disputable  is,  that  the  texts 
of  Vycua  in  question  occur  in  the  chapter  of  the  Daya  Bkaga^ 
which  treats  of  self-acquisitions,  and  has  no  reference  to  ancestral 
property.  If  any  additional  proof  were  wanting  of  the  father*s  in- 
competency to  dispose  of  ancestral  real  property  by  an  unequal 
partition,  or  to  do  any  other  act  with  respect  to  it  which  might  be 
prejudicial  to  the  interests  of  his  son,  I  would  merely  refer  to  the 
provision  contained,  ch.  iii.  s.  vii.  §  10,  of  the  translation  of  the 
extract  from  the  Mitacshara  relative  to  judicial  proceedings.  The 
rule  is  in  the  following  terms  : — "  The  ownership  of  the  father  and 
son  is  the  same  in  land  which  was  acquired  by  his  father,"  &o.  . 
From  this  text  it  appears  that  in  the  case  of  land  acquired  by  the 
grandfather  the  ownership  of  father  and  son  is  equal,  and  therefore 
if  the  father  make  away  with  the  immoveable  property  so  acquired 
by  the  grandfather,  and  if  the  son  has  recourse  to  a  court  of  justice, 
a  judicial  proceeding  will  be  entertained  between  the  father  and 
son.  The  passage  occurs  in  a  dissertation  as  to  who  are  flt  parties 
in  judicial  proceedings,  and  although  the  indecorum  of  a  contest 
wherein  the  father  and  son  are  litigant  parties  has  been  expressly 
recognised,  yet,  at  the  same  time,  the  rights  of  the  son  are  de- 
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olared  to  be  of  bo  inviolable  a  nature  that  an  action  by  him  for  the 
maintenance  of  them  will  be  against  his  father,  and  that  it  is  better 
there  should  be  a  breach  of  moral  decorum  than  a  violation  of 
legal  right. 

The  question  as  to  the  extent  to  which  an  unequal  distri- 
bution made  bj  a  father  in  Bengal  should  be  upheld  has  been 
amply  discussed  in  a  case  decided  in  the  Court  of  S.  D,  A. 
(2  aS^.  2>.  A.  R,  2U)  in  1816.  It  was  there  determined  that 
an  unequal  distribution  of  ancestral  immoveable  property  is  illegal 
and  invalid,  and  that  the  unequal  distribution  of  property  ac- 
quired by  the  father,  and  of  moveable  ancestral  property,  is 
legal  and  valid,  unless  when  made  under  the  influence  of  a  mo- 
tive which  is  held  in  law  to  deprive  a  person  of  the  power  to 
make  a  distribution.  It  was  declared,  in  a  note  to  that  case,  that 
the  validity  of  an  unequal  diiitribution  of  ancestral  immoveable 
property,  such  as  is  expressly  forbidden  by  the  received  authorities 
on  Hindoo  law,  cannot  be  maintained  on  any  construction  of  that 
law  by  Jimuta  Vahana  or  others.  Jagannalha^  in  his  Digest y 
maintains  a  contrary  opinion.  He  says,  that  if  a  father  infringing 
the  law  absolutely  give  away  the  whole  or  part  of  the  immoveable 
ancestral  property,  such  gift  is  valid,  provided  he  be  not  under  the 
influence  of  auger  or  other  disqualifying  motive ;  and  admitting 
this  doctrine  to  be  correct,  it  must  be  inferred,  hfartioriy  that  he 
is  authorised  to  make  an  unequal  distribution  of  such  property, 
but  the  reverse  of  this  doctrine  has  been  established  by  the  mass  of 
authorities,  which  will  be  found  collected  in  the  case  above  quoted, 
I  Maca.  P.  H.  L.  45. 

OfINIONS  of  old  AUTH0BITIE8 — FaTHBR  ENTITLED  TO  TWO  SHARES 

or  ANOESTRAL  PROPERTY. — When  a  father  makes  a  partition  of  the 
ancestral  property,  he  may  take  two  shares  for  himself,  and  allot  to 
each  of  his  sons  a  single  share ;  for  the  text  of  Vrihaspatiy  which  de- 
clares '*  the  father  may  himself  takes  two  shares  at  a  partition  made 
in  his  lifetime,'*  relates  to  ancestral  wealth,  Daya  Krama  Sangraha, 
ch.  yi.  §  16.  It  must  not  be  supposed  that  this  text  refers  to  the 
father's  own  wealth,  since  it  would  contradict  the  texts  of  Vishnu 
and  the  rest,  which  declare  that  what  a  father  may  in  such  case  take 
depends  entirely  upon  his  own  will,  and  as  he  may  take  a  greater 
or  less  share,  at  his  pleasure,  the  restriction  of  two  shares  only 
would  be  useless,  t6.  §  17.*  A  £Either  has  not  the  power  to  make 
an  unequal  distribution  of  ancestral  property,  consisting  either  of 
land,  or  a  corrody,  or  slaves,  even  though  auy  of  the  causes  before 
mentioned,  namely,  the  superior  qualifications  of  one  particular 
son,  dtc.,  should  exist,  and  the  text  of  Yojnavalchi/a,  which  declares 
''  the  ownership  of  the  father  and  son  is  the  (iame  in  land  which 
was  acquired  by  his  father,  or  in  a  corrody,  or  in  chattels/'  (slaves,)  is 
intended  to  restrain  the  exercise  of  the  father's  will ;  for,  although 

*  See  ifoen.  opinion,  ante,  p.  870,  where  this  subject  is  discussed,  and  the 
eorrect  rule  laid  down. 
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contrary  to  the  received  opinion,  [of  equal  ownership  between 
father  and  son,]  it  is  impossible  that  as  long  as  the  father,  the 
owner  of  the  ancestral  property,  continues  to  survive,  his  sons 
should  have  ownership  therein,  ib.  §  18. 

But  the  father  possesses  a  power  in  regard  to  ancestral  property 
other  than  land,  (and  the  descriptions  above  mentioned,)  such  as 
pearls,  gems,  similar  to  that  which  he  has  in  the  disposal  of  his 
own  acquired  wealth.  Tajnavalcht/a  declares,  "  The  Mher  is  mas- 
ter of  the  gems,  {.earls,  and  corals,  and  of  all  [other  moveable  pro- 
perty,] but  neither  the  father  nor  the  grandfather  is  so,  of  the 
whole  immoveable  estate,"  ib,  §  19. 

Here,  by  the  specification,  in  the  first  instance,  of  gems,  pearls, 
and  corals,  and  afterwards  by  the  use  of  the  word  all,  gold  and 
other  effects,  exclusive  of  the  three  descriptions  of  property,  con- 
sisting of  land,  &c.y  are  intended.  The  word  whoU,  again,  which 
occurs  in  the  second  portion  of  the  above  text,  is  made  use  of  for 
the  purpose  of  showing  that  a  prohibition  does  not  exist  against 
a  gift  of  immoveable  property  not  incompatible  with  the  due  sup- 
port of  the  family.     Thus  it  is  stated  in  Baya  Bhagay  ib,  §  20. 

In  like  manner,  a  father  may  at  his  pleasure  allot  to  his  son  the 
deduction  of  a  twentieth  from  his  own  acquired  wealth,or  to  the  ances- 
tral property.  Yajnavalchya  says, ''  If  a  father  make  a  partition,  let 
him  separate  his  sons  at  pleasure^  and  either  dismiss  the  eldest 
with  the  best  share,  or,  if  he  choose,  all  may  be  equal  sharers.** 
Here  the  first  half  of  this  text  relates  to  a  father's  own  acquired 
wealth,  and  the  last  refers  to  ancestral  property.  This  is  the 
opinion  stated  in  the  Day  a  Bhaga,  Bay  a  Krama  Sangraha^  ib, 
§2L 

Fatheb  and  only  son. — Naradoy  13,  12,  allows  a  double  share 
to  a  father,  but  this  has  been  explained  to  relate  to  an  only  son, 
Mayukhaf  ch.  iv.  s.  iv.  §  12  ;  Jim.  Vahana,  ch.  ii.  §  35.  Vrihaspati 
declares,  however,  that  the  father  is  entitled  to  only  an  equal  share 
with  an  only  son  in  ancestral  property,  Mayvkhxi,  ib,  §  13  ;  Jim. 
VaJiana,  ch.  ii.  §  35  ;  so  Yajnavalchya,  For  the  ownership  of  the 
father  and  son  is  the  same  in  land  which  was  acquired  by  the 
grandfather  or  in  a  corrody*  or  in  chattels,  (which  belonged  to  him,) 
Mayvklia^  ib,  §  13  ;  Mitac,  ch.  i.  s.  v.  §  3 ;  Jimuta  Vahana^  ch.  ii.  §  9. 
So  Katyayana,  when  the  father  and  the  sons  even  take  all  that 
which  has  been  made  upon  the  common  wealth,  in  equal  shares,  it 
is  called  a  legal  partition,  Mayuhha^  ch.  iv.  s.  iv.  §  13.  A  text  in 
Tajnavalchyay  and  another  in  Narada,  to  a  contrary  effect  have  been 
explained  as  relating  to  former  ages,  ib,  §  14,  "  or  the  meaning  of 
the  text  {Yaj%Mvalchya  supra)  may  be  as  set  forth  by  Bharesunira,^ 
A  father  occupied  in  giving  allotments  at  his  pleasure  has  equal 
ownership  with  his  sons  in  the  paternal  grandfEtther's  estate.     He 

•  A  corrody  signifies  anything  which  has  been  promised,  deliverable  at  any 
fixed  period,  Jim,  Vahana^  ch.  ii.  n.  18. 
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is  not  privileged  to  make  an  unequal  distribution  of  it  at  his  choice, 
as  be  is  in  regard  to  bis  own  acquired  wealth.  So  Vishnu,  17,  1, 
2,  says,  When  a  father  separates  his  sous  from  himself,  his  will  re- 
gulates the  division  of  his  own  acquired  wealth.  But  in  the  estate 
inherited  from  the  graudfather  the  owuership  of  father  and  son 
is  equal,  Jimuta  Vcthana^  ch.  ii.  §  16,  55,  76.  This  is  very  clear, 
"  When  the  father  separates  his  sons  from  himself  he  may,  by  his 
own  choice,  give  them  greater  or  less  allotments  if  the  wealth  were 
acquired  by  himself ;  but  not  so,  if  it  were  property  inherited  from 
the  grandfather.  The  father  has  not,  in  such  case,  an  unlimited 
discretion,'*  ib,  §  17. 

Thb  dootrine  of  the  Mitacshaba  as  to  the  equal  participation* 
of  father  and  son,  and  thb  right  of  the  latter  to  acquire 
PARTITION  REJECTED. — Heucc  (siucc  tho  text  becomcs  pertinent,  by 
taking  it  in  the  sense  above  stated,  or  because  there  is  ownership 
restricted  by  law  in  respect  of  shares,  and  not  an  unlimited  discre- 
tion) both  opinions,  (of  the  Mitacskara  and  others,  Sriknshna  and 
AchyiUa,)  that  the  mention  of  like  ownership  provides  for  an  equal 
division  between  father  and  son  in  the  case  of  pr«»perty  ancestral, 
and  that  it  establishes  the  son's  right  to  require  partition,  ought  to  be 
rejected,  Jim,  Vahana^  ch.  ii.  §  18.  It  is  consequently  true  (since 
the  texts  above  cited  do  not  imply  co-ordinate  ownership)  that  the 
father  has  his  double  share  of  wealth  inherited  from  the  grandfather 
or  other  ancestor,  and  that  a  distribution  takes  place  at  the  will 
of  the  father  only,  and  not  by  the  choice  of  his  sons,  t6.  §  20 ;  see 
Srikrishna,  Chiidamani,  and  AchyiUa^  tb.  n.  20. 

As  TO  SELF-ACQUIRED  PROPERTY. — As  to  sclf-acquired  property, 
whether  his  sons  co-operate  or  not  in  its  acquisition,  although  the 
disposition  of  it  is  more  in  the  discretion  of  the  father,  he  must  not 
make  distinctions  in  its  distribution  upon  improper  or  arbitrary 
grounds,  or  from  caprice,  as  for  instance  on  behalf  of  the  issue  of  a 
Stvourite  wife,  nor  when  the  father's  mind  is  labouring  under  dis- 
qualifying influences,  such  as  anger,  sickness,  &0.,  Menu,  ch.  ix.  §  215, 
Jim,  Vahana,  ch.  ii.  §  74,  76,  83,  86,  note  ;  Narada,  2  Dig.  541  ;  3 
t6.  2;  Daya  Krama  Sangraha,  ch,vl%  14,15;  Bhowanny churn  Bunr 
hoojea  V.  Heirs  of  Ram  Kaunt  B.,  2  ^.  i>.^.  202 ;  3  Dig,  544 ;  1  Stra. 
H,  L,  194 ;  2  ih,  317  ;  and  Kaiyayana,  2  Dig,  510  ;  Macn,  pp.  4, 5. 

This  restriction  on  his  volition  in  the  distribution  of  it,  is  incom- 
patible with  the  doctrine  that  he  can  do  with  it  as  he  pleases,  a-nte^ 
pp.  354,  358,  363,  369.  Bengal  authorities  only  are  quoted  in 
support  of  it.     As  to  the  Mithila  law,  see  2  Sira,  H,  L,  317. 

Property  acquired  by  use  of  patrimony. — It  will  be  borne  in 
mind  that  although  property  may  have  been  self-acquired,  yet  if 
it  were  obtained  by  the  father  at  the  expense  of  ancestral  wealth,  or 
if  the  patrimony  were  used  in  its  recovery  ;  it  enters  into  the  cate- 
gory of  that  class  of  property,  and  is  regarded  as  such,  ante,  pp. 
355,  356,  361. 

Lost  property  acquired  by  sole  exertions. — While,  on  the 
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other  hand,  property  which  was  aDoestral,  but  which  had  been  lott 
by  the  ancestor,  and  was  recovered  by  the  son  at  his  sole  expense, 
without  the  use  of  ancestral  property,  is  regarded  as  self  acquired, 
anU,  pp.  346,  351,  357. 

Sons  hat  dispute  unequal  division. — Should  any  other  principle 
be  adopted  in  the  distribution  without  the  concurrence  of  the  sons, 
it  may  be  disputed  by  them,  for  the  sons  have  the  power  of  resist- 
ing an  unequal  distribution  as  well  as  of  claiming  division,  1  Stra. 
H.  L,  195. 

Each  son  hat  dbhand  his  share  at  different  periods. — We 
have  seen,  pp.  317, 328,  that  a  division,  at  the  instance  of  some  of  the 
sons,  may  take  place,  1  Stra.  H.  Z^.  194  ;  in  that  case  the  other  sons 
may,  at  any  time,  require  a  distribution  of  their  shares,  ante^  p.  328. 

Or  hat  rbnounoe. — ^But  should  a  son  not  be  desirous  of  par- 
ticipation, he  may  waive  his  right  to  a  share  by  acceptance  of  a 
trifle  in  satisfaction.  Yajnavakhya  2,  117,  3  Dig.  65,  says,  "  The 
separation  of  one  who  is  able  to  support  himself,  and  is  not  de- 
sirous of  participation,  may  be  completed  by  giving  him  some  trifle 
which  will  have  the  effect  of  binding  his  heirs  who  might,  without 
renunciation,  still  claim  partition,''  Menu^  oh.  iz.  §  207  ;  Mitac 
ch.  i.  s.  ii.  §  11,  12.  Jim.  Vahana,  ch.  iii.  &  ii.  §28 ;  MayiMa, 
oh.  iv.  s.  iv.  §  16 ;  1  Slra.  ff.  L.  195. 

Mat  rbsuhb  share  in  oabe  of  indiqbnoe. — It  is  said  the  father 
may  resume,  in  caseof  indigence,  what  he  had  so  shared  with  his  sons ; 
1  Stra.  E.  L.i9^;  2  Dig.  536.  The  correctness  of  this  last  rule  is 
doubtful.  Thejre  is  no  case  in  English  law  where  a  gift,  the  pos- 
session of  which  passes  at  the  time  to  the  donee,  has  been  resumed. 

2.  Between  co-heirs. — We  have  now  to  treat  of  the  division  of 
property  after  the  death  of  the  father  amongst  the  co-heirs  ;  but  be- 
fore passing  on,  we  jshall  pause  for  a  moment  to  take  a  bird  Wye  view 
'of  the  state  of  a  Hindoo  family  previous  to  partition.  In  Hindoo 
law,  the  presumption  is  in  favour  of  union,  as  the  primary 
state  of  every  Hindoo  family  is  that  of  association,  Dhurm  Dcm 
Ptindey  v.  Musst.  Shama  Soondri  Debiahy  3  Moore  $  In.  Ap.  229 ; 

1  Stra.  H.  L:  225.  On  the  death  of  the  father  undivided,  the 
ancestral  property  devolves  upon  the  co-heirs  undivided,  and  so 
long  as  they  remain  in  that,  the  normal  state  of  a  Hindoo  family, 
they  enjoy  community  of  interest,  although  the  management  of 
the  family  concerns  may  devolve  upon  one  member  thereof.  The 
eldest  son  generally  having  the  first  claim,  but  his  preten^oos  are 
subject  to  the  concurrence  of  the  rest,  and  to  his  character  and 
habits  of  businesa  On  that  male  member  of  the  family  (except  in 
Malabar  and  Ganara,  where  the  female  is  preferred,  and  even  there 
a  male  member  is  manager)  in  whom  these  qualifications  unite,  the 
management  falls,  Jim.  Vahana,  ch.  i.  s.  36,  37 ;  ch.  iii.  s.  L  §  15 ; 

2  Dig.  533 ;  1  Stra.  H.  L.  199  ;  2  ih.  252. 

Anoient  rule. — It  is  unnecessary  here  to  do  more  than  refer  to 
the  ancient  rule  with  regard  to  the  assignment  of  shares  into 
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twentieths,  fortieths,  and  eightieths  amongst  the  eldest,  middle- 
most, and  youngest^  and  the  right  of  the  eldest  son  to  the  least 
chattel,  &o.  These  rules  being  now  obsolete,  the  utmost  benefit 
that  could  result  from  their  discussion  would  be  to  satisfy  anti- 
quarian curiosity ;  and  those  who  are  disposed  to  study  the  sub- 
ject more  fully  will  find  it  treated  at  great  length  in  the  different 
treatises  on  inheritance  by  JtmtUa  Vahana  and  others. 

Equal  division. — The  rule  that  now  prevails  is  that  among  the 
sons  the  partition  must  be  equal.  The  mode  by  equal  divisiou  is 
the  only  one  adopted  in  the  present  age,  because  younger  brothers 
»re  now-a-days  seldom  met  with  who  entertain  this  great  venera- 
tion (referring  to  an  additional  share)  for  the  eldest  son,  and  elder 
brothers  dei«erving  of  it  are  (equally)  rare,  Daya  Krama  Sangrahcif 
oh.  vii.  §  13 ;  MayuJcha,  ch.  iv.  s.  iv.  §  11 ;  Mtt<ic,  ch.  i.  s.  iii.  §  7 ; 
Jim,  Vaharuif  ch.  iil  s.  ii.  §  27. 

We  have  elsewhere  observed,  under  the  head  of  "  Charges  on 
the  Inheritance,"  pp.  77,  325,  that  the  debts  and  other  charges  must 
be  provided  for  before  partition,  1  Stra,  H,  Z.  191, 192.  These  of 
course  can  only  be  ascertained  on  settlement  of  the  accounts  of  the 
family,  and  division  of  the  liabilities  among  the  co-heirs,  2  Stra. 
H,  L.  283,  Caleb.,  or  by  special  allotment  of  the  property  to  meet 
the  demand,  as  when  provision  of  maintenance  is  in  question. 
But  this  is  mere  matter  of  private  arrangement,  and  cannot  oust 
the  creditors  of  their  right  to  follow  the  property,  notwithstanding 
its  partition.  If  the  enjoyment  have  been  disproportionate,  the 
co-heirs  are  liable  to  account  for  it,  2  Stra.  H,  Z.  394,  Coleb,  We 
have  also  seen,  under  the  head  of  *'  Disqualifications  for  Inheritance/' 
p.  98,  that  there  are  certain  moral,  physical,  and  mental  defects, 
which,  as  they  exclude  from  the  performance  of  obsequies,  likewise 
exclude  from  inheritance.  Making  allowance  for  these,  the  division 
of  both  ancestral  and  acquired  property  must  in  general  be  equal, 
without  deductions  for  the  eldest  son.  Harita  ordains  equal  dis- 
tribution without  deduction.  Usanas  says,  "The  distribution 
among  brothers  born  of  women  of  the  same  tribe  is  ordained  to  be 
made  equally."  Fattkinast  says,  "When  the  paternal  inheritance  is 
to  be  divided,  the  shares  shall  be  equal.'"  Yajnavaichya  also  de- 
clares, "  Let  the  sons  divide  equally  the  effects  and  the  debts  after 
the  death  of  both  parents."  Where  deductions  take  place,  it  can 
only  be  by  consent  of  the  brethren,  Jim,  Vahana,  ch.  iii.  s.  il  §  25, 
26 ;  Mitac.  ch.  i.  a  iii.  §  4 ;  Daya  Krarna  Sangraha,  ch.  vii.  §  13. 

Partition  after  the  father's  death.. — An  equal  partition  after 
the  death  of  the  father  is  declared  in  another  Smriti,  (Yajnavalchya, 
2,  118  ;  Mitac,  ch.  i.  s.  iii.  §  1 ;  Jim,  Vaharia,  ch.  iii.  s.  i.  §  4 ;  3 
Dig.  78.)  Let  sons  divide  equally  both  the  effects  and  the  debts 
after  (the  demise  of)  both  parents,  Harita,  When  the  father  is 
dead,  the  partition  of  the  inheritance  should  be  made  equally, 
Mayukha,  ch.  iv.  s.  iv.  §  17 ;  Stra.  M,  U,  L,  §  250. 

DisPSOPOBTiONATE  ENJOYMENT. — The  enjoyment  of  common 
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property  ia  disproportionate  or  uneqaal  shares — some  of  the  oo- 
heirs  having  more,  some  less,  of  the  shares  when  divided — most 
nevertheless  be  equal,  the  law  taking  no  account  of  greater,  or  less* 
expenditure,  unless  the  difference  be  such,  as  to  exclude  all  idea  of 
proportion,  the  object  entirely  selfish,  or  the  circumstances  of  a 
kind  to  include  fraud,  1  Stra.  H.  L.  224. 

The  co-heirs  are  kot  called  upon  to  deduct  their  leqiti* 
MATE  EXPENDITURE. — Whatever  excess  has  been  expended  by  one 
brother,  in  consequence  of  his  having  a  large  family,  should  not  be 
taken  into  account  at  the  time  of  partition,  but  a  partition  should 
be  made  of  the  wealth  which  is  actually  forthcoming,  Daya  Krama 
Sangrahay  oh.  vii.  §  29.  Narada  declares  :  "  Among  unseparated 
kinsmen,  let  not  one  restore  what  has  been  expended."  A  partition 
should  take  place  of  the  visible  wealth  collected  for  income  and 
expenditure,  ib,  §  30. 

The  division  is  made  of  the  balance  after  deducting  ex- 
PENSE& — Having  compared  the  amount  of  the  wealth  which  had 
accumulated  at  the  time  when  no  partition  had  taken  place  with 
the  amount  expended,  a  division  should  be  made  of  the  balance 
actually  remaining,  ib.  §  31 ;  so  what  has  been  laid  out,  with 
prudence  and  without  excess,  on  initiation  of  a  son,  or  the  nuptials 
of  a  daughter,  are  not  to  be  accounted  for,  for  these  are  charges 
upon  the  joint  wealth,  ib.  32  ;  1  Stra,  H,  L.  224,  anfe,  p.  78. 

But  extravagant  excess  may  be  deducted  from  him  who 
INDULGES  IN  IT.— But  if  there  have  been  extravagant  excess  at 
these  ceremonies,  to  the  detriment  of  the  common  fund,  the  co- 
heir indulging  in  such  extravagance  will  receive  his  share  diminished 
in  propoi-tion  to  such  excess ;  though,  if  the  debt  incurred  exceed 
his  share,  it  is  said  that  the  law  does  not  direct  that  the  excess 
shall  become  a  debt,  1  Stra,  H,  L,  224,  aidey  p.  83. 

Drones  not  allowed  to  share  in  accumulations. — ^In  Bengal, 
a  lazy  knave,  or  drone,  may  be  deprived  of  participating  in  the 
property  acquired  by  augmentation  or  improvement.  But  this 
rule  does  not  extend  to  Southern  India.  Jagarmatha  says : 
*'  Should  any  one  of  undivided  brothers,  through  laziness  or 
knavery,  make  no  exertion  for  gain,  not  striving  to  improve  the 
existing  stock,  and  acquire  further  wealth,  by  agriculture,  or  the 
like,  he  may  be  debarred  from  his  share  of  that  which  has  been 
added  by  the  rest  of  the  brethren  ;  subject  to  a  trifle  being  given 
him  for  his  maintenance^  and  without  prejudice  to  his  claim  for  a 
share  of  the  original  stock.''  But  in  Southern  India  this  is  denied 
— ^there  being  no  exception  there,  to  the  right  of  sharing,  all  partid* 
pating  equally,  without  reference  to  their  contribution  to  the 
common  stock,  except  in  the  one  case  only — viz.,  with  the  consent 
of  the  co-heir,  Mitac.  ch.  i.  s.  iv.  §  31 ;  Menu,  ch.  ix.  §  207. 

Sons  take  per  capita. — These  shares  are  given  to  the  sons, 
irrespective  of  their  mothers;  that  is,  whether  they  be  by  the 
same  mother  or  not,  they  take  per  capita,  1  Stra,  H,  L.  193,  205. 
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Their  Bhares  are  not  goyemed  by  the  number  of  the  mothers 
from  \rhom  they  have  sprung,  Strcu  Man.  H,  L,  §  250 ;  1  Stra. 
H,  L,  193, 205,  not  even  among  Soodras.  The  same  rule  of  equality 
of  share  for  sons  preyails  for  all  classes,  Judgment  of  Sudr,  Court 
in  R.  A,  20  of  1846,  Stra.  Man.  H.  L.  251. 

Other  tbak  sons  take  per  stirpes. — Where,  however,  other 
than  sous  claim  a  division,  they  inherit  per  stirpes — standing  in 
the  position  of  those  through  whom  they  derive  their  claim,  and 
receiving  amongst  them  all,  only  what  he  would  have  got  had  he 
divided.  Thus :  A.  has  two  sons,  B.  and  0. ;  B.  has  one  son,  D. ; 
d  has  two  sons,  E.  and  F. 

A.  l-3d. 


I  I 

B.  G.  l-Sd. 

I  I 
D.l-Sd. 


P.  1.6 


E.  1.6th.  P.  1.6th. 

Here  A.'s  property  is  divided  into  three  shares.  A.  gets  one 
share,  one-third ;  one  share,  another  third,  claimable  by  B.,  goes 
to  D. ;  and  the  other  third  share,  claimable  by  C,  goes  to  £.  and 
F.,  one^izth  to  each. 

A.  l-Sd.  B.  l-Sd.  C.  l-Sd. 


D.  1.9th.  B.  l-9th.  P.  l-9th.     J.  l-Sd.  K.  l-Sd. 

I      


i     k     1. 

1.27th.  1.27th.  1.27th. 

The  property  was  originairy  divided  amongst  three  brothers — 
A.,  B.,  0. ;  each  takes  a  one-third  share.  A.  leaves  three  sons,  D., 
E.,  F.,  amongst  whom  he  divides  his  one-third  portion,  which 
gives  to  each  a  one-ninth  share.  D.  leaves  three  sons,  0.,  H.,  I., 
who  are  likewise  entitled  to  an  equal  division  of  D.*8  one-ninth 
share,  so  that  each  would  receive  a  twenty-seventh  part.  J.  and  K., 
B.  and  C.'s  adopted  sons,  each  take  their  adopted  father's  one-third 
share. 

Again,  A.  B.  and  C.  are  brothers.     A.  dies,  leaving  a  son,  D., 
who  claims  and  receives  his  father's  one-third  share  of  the  property  ; 

B.  and  G.  remain  united.     B.  dies  without  issue,  his  share  vests  in 

C.  The  divided  nephew,  D.,  has  no  claim  thereon.  Had  D.  not 
divided  off  previously  to  the  death  of  B.,  the  whole  of  the  family 
property  would  have  been  enjoyed  in  common  by  himself  and  C. 
But  in  consequence  of  his  having  divided  on  the  death  of  B.,  C. 
takes,  the  whole  property  on  the  death  of  B.  as  sole  surviving 
member  of  a  joint  family. 

The  law  says,  <<  That  on  the  death  of  a  divided  co-heir,  after 
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the  enumeration  of  various  classee  of  heirs,  or  failure  of  those 
of  higher  degree,  brothers  of  the  whole  blood  take  the  inheritanoe 
in  the  first  instanoe  ;  if  there  be  none,  then  brothers  bj  different 
mothers,  and  on  failure  of  brothers  of  either  class,  brother's  sons 
share  the  heritage  in  the  order  of  their  respectire  fathers;  but 
brother's  sons,  or  nephews  have  no  title  to  the  succession  during 
the  existence  of  their  uncles,"  Mitac,  ch.  ii.  s.  iv.  §  5-8.  We  haye  not 
seen  this  doctrine  applied  to  claims  to  succession  of  the  nature  of 
the  case  we  had  supposed ;  for  instance,  if  D.  had  not  been  a 
divided  nephew,  and  had  been  living  in  union  with  B.  and  C.  at 
the  period  of  B/s  death,  the  question  might  be  raised,  whether  he 
was  entitled  to  share  the  whole  of  the  property  equally  with  C,  or 
whether  he  ought  not  to  be  restricted  to  the  share  of  his  father, 
A.  and  C.  taking  the  share  of  B.,  or  two-thirds  of  the  whole 
paternal  inheritance.  We  do  not  recollect  of  any  case  wherein 
the  question  has  been  raised;  but,  certainly,  consider  this  one 
likely  to  arise.  Jim,  Vahanna  agrees  with  the  Benares  school  in 
respect  to  the  succession  of  a  brother  to  the  share  of  his  deceased 
separated  brother.  Stake's  H.  L,  B,  352,  n. 

One  son  requibinq  partition,  no  ExoEPnoN  to  bulb  as  to 
EQUALTY  OF  8HABES. — It  Can  hardly  be  considered  an  exception  to 
the  rule  of  equality  of  shares  that  any  one  son  may,  in  exclusion  of 
the  rest,  be  its  sole  object,  the  rest  of  the  family  and  the  property 
remaining  in  union  with  the  father  as  before ;  for  such  son,  on 
separation,  can  only  receive  his  due  share,  1  Sinu  H.  L,  194. 

Amongst  sons  of  different  brothers  is  aooordino  to  their 
FATHERS. — Yajnavalchya  declares  the  mode  of  division  of  ancestral 
estate  among  the  sons  of  different  brothers : — "  Among  grandsons  by 
different  fathers  the  allotment  of  shares  is  according  to  the  father's." 
It  means,  that  if  there  be  one  son  of  one,  two  sons  of  a  second,  and 
three  sons  of  a  third,  [or  the  like,]  their  shares  will  be  solely 
according  to  the  number  of  the  fathers,  and  not  the  number  of 
the  sharers  themselves,  Mayvkha^  ch.  iv.  s.  iv.  §  20 ;  see  MUac. 
276,  ch.  i.  8.  V.  §  1,  2;  Jim.  Vahanna^  60,  ch.  iii.  s.  iL  §  21,  22', 
3  Dig.  6. 

One  of  four  grandsons,  oo-heirs,  haying  died,  his  son  is  en- 
titled TO  OLAIH  PABTITION  FBOH  HIS  UNCLES. — The  eldest  of  foUT 

brothers,  who  had  received  moveable  and  immoveable  property  by 
gift  from  their  maternal  grandfather,  died,  leaving  a  son,  the  com- 
plainant, and  then  their  mother  died.  AfterwarcU  two  of  the  sur- 
viving brothers  died,  one  leaving  a  daughter,  who  was  mother  oi 
male  issue,  and  the  other  a  widow,  as  their  heirs.  A  part  of  the 
property  was  undivided,  another  portion  was  divided,  and  in  the 
exclusive  possession  of  the  several  individuals  specified.  The  com- 
plainant, the  son  of  the  eldest  brother,  sues  for  partition  of  the 
estate,  and  the  defendant,  one  of  the  uncles,  admitting  the  inchoate 
right  of  the  plaintiff,  states  that  while  he  is  alive  the  brother's  son 
eannot  have  an  equal  share  with  him.     The  question  was.  Is  the 
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property  a  fit  subject'  of  partition  while  one  of  the  four  brothers 
exists,  or  will  the  Burviviog  brother  be  entitled  to  a  superior  por- 
tion )  It  was  answered.  All  the  grandsons  were  equally  entitled 
to  the  gift  of  their  maternal  grand&ther,  and  should  one  of  them 
die  during  the  life  of  the  mother,  leaving  a  son,  his  son  has  the 
exclusive  right  to  the  property  to  which  his  &ther  was  entitled, 
whether  divided  or  undivided.  The  following  is  the  doctrine  of 
the  Mitac,  Jim,  Vahana,  and  other  books  of  law,  VrishcupcUi. 
*'  All  the  brethren  shall  be  equal  sharers  of  that  which  is  acquired 
by  them  in  concert,*'  2  Macn.  Prins,  H,  L,  150. 

With  regard  to  separately  acquired  property  the  brothers  may 
enter  into  contracts  with  each  other,  Stra.  M»  U.  L,  §  239. 

Bbother's  sons  also  shabe  with  thsir  unolbs. — Katyoffoma 
says,  "  Should  a  youuger  son  die  before  partition,  his  share  shall 
be  allotted  (by  the  elder  brother)  to  his  son,  provided  he  had  re* 
ceived  no  fortune  from  his  grandfather/'  "  That  son's  son  shall 
receive  his  father's  share  from  his  uncle,  or  from  his  [uncle's]  son, 
and  the  same  [proportionate]  share  shall  be  allotted  to  all  the 
brothers  according  to  law.  Or  [if  that  grandson  be  also  dead]  his 
son  takes  the  share  ;  beyond  him  succession  stops."  The  y^mnger 
son  (anuja)  denotes  also  that  the  eldest  [is  bound  to  portion  off 
his  brother's  son,]  stops  at  the  great-grandson,  Mayukha,  ch.  iv. 
s.iv.  §21.     See3i>e^.  7. 

The  son  of  thb  great-gbakdson  will  not  take,  bbino  in 

another  line  of  heibs,  unless  the  dibeot  linb  is  exhausted. 

We  must  thus  understand  it.  **Tbe  son  of  the  great-grandson, 
or  the  rest,  will  not  on  the  death  of  the  father,  [grandfieither,  and 
great-grandfather,  without  interval,  after  the  death  of  the  great- 
great-]  grandfather,  obtain  his  wealth,  being  of  another  [line,]  so 
long  as  his  son  or  other  [heirs]  are  alive.  In  default  of  a  son, 
grandson,  [and  great-grandson,]  in  the  general  [family]  only,  he 
also  will  take  [the  successiou,]  "  Mayuk/ta,  ch.  iv.  s.  iv.  §  22» 

This  refers  to  a  re-united  family  only. — This  does  not  refer 
to  an  undivided  family,  but  to  a  re-united  one.  For  it  is  said  by 
Bevala,  "  Partition  of  heritage  among  undivided  parceners,  and  a 
second  partition  among  divided  relatives  living  together,  [after  re- 
union,] shall  extend  to  the  fourth  in  descent  This  is  a  settled  rule," 
and  *'  Be  it  debt,  or  a  written  contract,  or  a  house,  or  arable  land, 
descended  from  his  grandfather,  he  shall  take  his  due  share  of  it 
when  he  oomes,  even  though  he  had  been  very  long  in  a  foreign 
country.  If  a  man  leave  the  common  family  and  reside  in  a 
another  provioce,  his  share  must  undoubtedly  be  given  to  his  male 
descendants  when  they  appear.**  It  means  between  the  great- 
great-grandfather  and  his  sons,  separated  when  in  a  state  of  union, 
and  afterwards  re-united,  Mayuk/ia,  ch.  iv.  s.  iv.  §  23 ;  see  3  Dig, 
10 ;  t6.  441 ;  Jim.  Vahana,  140,  oh.  viii.  $  1,  2,  3.  In  both,  the 
text  is  assigned  to  Brihaspati, 

This  limitation  is  intended  in  the  oasb  of  rbsidbnoe  in 
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ANOTHER  DISTRICT. — This  refers  to  those  fixed  in  the  same  dis- 
trict, because  where  they  reside  in  different  districts  it  will  descend 
even  to  the  fifth,  as  is  declared  by  Brihaspati  in  treating  of  resi- 
dence in  other  lands.  *'  Be  he  the  third  person,  or  fifth,  or  eyen 
the  seyenth,  [i.e.,  iti  the  second,  or  fourth,  or  even  in  the  sixth  de- 
gree,] he  shall  reoeiye  the  share  that  gradually  descends  to  him  on 
full  proof  of  his  birth  and  family  name,"  Mayukha,  oh.  iy.  s.  iv.  §  24. 

Distribution  aooordinoto  the  mothers. — Brihaspati,  **  If  there 
be  many  [sons]  sprung  from  one  father,  alike  in  number  and  in 
class,  but  bom  of  rival  mothers,  partition  must  be  made  by  them  ac- 
cording to  law,  by  the  allotment  of  shares  to  the  mothers."  So  Vyasa 
says,  '*  If  there  be  many  sons  of  one  man,  by  different  mothers, 
but  equal  in  number,  and  like  by  class,  a  distribution  among  the 
mothers  is  approyed,"  Mayukha,  ch.  iy.  &  iy.  §  25.  See  Jim,  Vor 
hana,  57,  ch.  iii.  &  i.  §  12 ;  2  Dig.  575,  576. 

But  not  where  the  sons  vary  in  number. — "  Among  brothers 
who  are  equal  in  class,  but  yary  in  regard  to  the  number  [of  sons 
produced  by  each  mother,]  the  shares  of  the  heritage  are  allotted 
to  the  males,  [not  to  their  mother's,]  "  Brihaspati,  Mayvkha,  ch.  iv. 
8.  iv.  §  26. 

Property  descends  in  co-parcenery. — Wherever  there  are  seve- 
ral sons  they  take,  as  one  heir,  the  property  descending  to  them  as 
co-parceners,  and  they  enjoy  it  iu  community  under  one  manager, 
as  we  have  seen,  ante,  pp.  220,  233,  243. 

Exception. — There  is,  however,  one  exception  to  this  general 
rule  in  favour  of  the  crown.  Menu,  ch.  ix.  §  323,  speaks  of  a  dying 
king  duly  committing  his  kingdom  to  his  son.  Bat  this  rule  is 
based  upon  usage  rather  than  law,  Jagannatha,  2  Dig,  121,  122. 
So  the  same  exception  extends  to  priacipalities  and  the  great 
zemiudaries.  See  ante.  Inheritance,  p.  243.  Beemlah  Dibeh  v.  Go* 
ciUneth,  Beng,  R.  1805,  p.  32  ;  1  Stra.  H.  L,  198,  208,  236 ;  2  ib. 
167,  447  ;  Eamgunga  Deo  v.  Doorgamunee  Jobrai,  Beng.  B.  1809 ; 
Urfun  Manie  2'hakoor  v.  Bumgunga  Deo,  Beng.  R.  1814,  p.  469. 

Condition  op  undivided  family  previous  to  partition. — We 
have  seen  that  the  management  devolves  upon  some  male  member 
of  the  family,  where  they  continue  to  live  in  association,  Jim, 
Vakana,  ch.  iii.  s.  i.  §  15 ;  2  Macn.  Prins.  ff.  X.  148,  n. 

Man AOKRs' ACTS  important. — The  manager  regulates  the  dealings 
and  transactions  of  the  family,  and  his  acts  are  of  importance  not 
only  to  the  association,  but  also  to  the  creditors.  As  to  the  power 
of  manager  or  guardian  to  alienate  ancestral  property,  see  6  Moore's 
In,  Ap,  393,  ante,  p.  79.  Sir  Thomas  Strange,  H.  L,  200,  says,  In 
bis  capacity  as  manager,  all  his  acts  and  disbursements  to  be  of 
validity  must  be  for  the  general  good,  if  not  for  the  immediate  and 
indispensable  maintenance  of  the  whole :  for  objects  chargeable 
upon  the  common  stock,  including  works  of  piety,  which  it  con- 
cerns all  should  not  go  unperformed ;  with  this  difference,  that 
where  his  acts  have  been  for  the  support  of  the  family,  the  charge 
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is  in  its  nature  binding  upon  the  joint-property,  though  the  remedy 
caay  be  eventually  against  him  only,  by  whom  it  was  incurred  so 
acting ;  whereas,  if  in  the  course  of  trade,  or  for  charitable  pur- 
poses, in  order  to  its  being  so,  it  must  have  had  the  consent  of 
the  rest  express  or  implied,  Mitac,  ch.  L  &  i.  §  28, 29 ;  2  Stra,  H.  L. 
336,  338,  339,  342. 

It  is  important  for  creditors,  therefore,  to  ascertain  whether  the 
family  with  whom  they  are  dealing  be  separated,  or  united.  It 
being  necessary  in  the  latter  case  to  see  that  the  transaction  is  one 
thai  will  bind  the  co-heirs,  otherwise  the  common  stock  will  not  be 
liable,  Frannath  Das  v.  Calishunker  Ghoosal,  Beng,  R.  arUey  1805, 
p.  61  ;  Sheva  Doss  v.  Buhonath  Dohee^  ib,  46.  Mr  Colebrooke,  upon 
this  point,  says.  That  a  mortgage,  sale,  or  gift,  by  one  of  several 
joint-owners,  without  the  consent  of  the  rest,  is  invalid  for  others' 
shares.  In  Bengal  law  it  is  clear  that  it  is  good  for  his  own  share, 
and  for  that  only,  Colehrooke  and  Ellisy  2  Stra.  H,  Z.  344 ;  Daya 
Krama  Sangraha^  ch.  xii.  s.  viii.  ix. ;  1  Stra.  H,  L,  201.  But  be 
would  be  liable  to  penal  consequences,  1  Stra,  U.  L.  201,  and  the 
Court  would  probably  enfurce  a  separation  in  such  case,  2  Stra, 
H,  L,  431.  In  other  provinces  it  as  clear  that  the  act  is  invalid 
as  it  concerns  others'  shares ;  Mr  Colebroola  remarking,  that  the 
only  doubt  which  the  subtlety  of  Hindoo  reasoning  might  raise 
would  be,  whether  it  be  maintainable  even  for  his  own  share,  the 
property  being  undivided,  1  Stra.  H.  L.  201. 

Consent  of  the  co-sharebs  necessary  to  valid  alienation  op 

JOINT  PROPEBTT  BEYOND  THE  ALIENOR'S  SHARE. — I  take  the  laW  tO  be 

that  the  consent  of  the  sharers,  express  or  implied,  is  indispensable  to 
a  valid  alienation  of  joint-property  beyond  the  share  of  the  actual 
alienor,  and  that  an  unauthorised  alienation  by  one  of  the  sharers  is 
invalid  beyond  the  alienor's  share  as  against  the  alienee.  But  con- 
sent is  implied,  and  may  be  presumed  in  many  cases,  2  Stra.  H.  L. 
343,  348 ;  see  1  Stra.  H.  L.  201 ;  Mitac.  ch.  i.  s.  i.  §  30 ;  2  Dig, 
519. 

In  Bengal  assignment  op  co-proprietor's  own  share  even  be- 
fore PARTITION. — But  in  Bengal  there  may  be  an  assignment  of  the 
co-proprietor's  .own  share,  even  before  partition,  since  a  common  pro- 
perty is  already  vested  in  him,  Jim.  VahanUy  ch.  ii.  §  28,  note ; 
SrikrUhnoHs  Daya  Krama  Sangraka^  ch.  xi.  §  2,  3,  7  j  2  Dig,  104. 

In  Madras  go- sharer  mat  alien  his  share  which  is  liable 

TO  BE  sold  in  execution  ON  A  JUDGMENT  OBTAINED  FOR  A  TORT. Ac- 
cording to  Hindoo  law,  current  in  Madras,  a  member  of  an  un- 
divided family  may  alien  his  share  of  the  family  property,  to  which, 
if  a  partition  took  place,  he  would  be  individually  entitled,  and 
such  share  is  liable  to  be  sold  in  execution  on  a  judgment  obtained 
for  a  tort,  Virasvami  Gramini  v.  Ayyatvami  Graminiy  1  Mad,  H,  C.  R, 
471. 

This  was  an  action  for  the  recovery  of  two  houses  which  the 
plantiff  had  purchased  at  a  sale,  by  the  sherifif  of  Madras,  under  a 
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writ  of  fi.  fa.,  to  reooTer  damages  in  an  aotion  of  trespass  against  the 
defendant.  One  of  the  issues  raised  a  question  whether,  assuming 
the  houses  to  be  the  property  of  an  undivided  family,  of  which 
Virasyami  and  the  defendants  Ayyasvami  and  Deranne  Ammal  are 
members,  the  plantiff,  by  virtue  of  such  sale,  acquired  any,  and  what 
title  in  the  same. 

Sir  Colly  Scotland,  G.  J.,  in  delivering  judgment  said.  For  the 
defendants  it  was  contended  as  a  matter  of  law,  that  the  sale  by  the 
sheriff  passed  no  interest  whatever  in  the  &mily  property  ;  for  that, 
even  if  it  had  been  an  alienation  by  Ayyasvami  himself,  without 
the  consent  of  his  oo-paroeners,  such  alienation  would  have  been 
void  and  inoperative,  even  to  the  extent  of  his  own  share  ;  and  this 
being  a  sale  upon  an  execution  in  an  action  of  damages  for  a  tort, 
was  put  as  an  d  fortiori  case,  but  we  are  of  opinion  that  Ayyasvami 
might  have  made  a  valid  alienation  of  his  share  and  interest  in  the 
property,  and  that  it  passed  under  the  sale  in  execution  by  the 
sheriff.  As  regards  the  supposed  distinction  where,  as  in  the  pre- 
sent case,  the  execution  is  for  damages  for  a  tort,  we  think  that  the 
damages  and  costs  recovered  constitute  a  judgment  debt,  and  the 
right  of  the  execution  creditor  thereunder  is  the  same  as  upon  any 
other  judgment  for  the  payment  of  money.  To  hold  differently 
in  this  case  would  be  in  effect  to  declare  the  pecuniary  immunity 
of  all  members  of  undivided  Hindoo  families,  not  possessing  self- 
acquired  property  for  any  wrong,  however  great,  which  they  may 
commit. 

Mr  MayrUy  however,  chiefly  relied  upon  the  general  ground,  that 
no  alienation  by  a  member  of  an  undivided  Hindoo  ^umily,  without 
the  consent  of  his  co-parceners,  can  bind  even  his  own  share,  and 
he  asked  our  consideration  of  several  decisions  of  the  late  Sadr 
Court  upon  this  subject.  It  was  not  disputed  that  the  course  of 
decision  in  the  late  Supreme  Court,  since  at  least  the  case  of 
Rama9atomy  v.  Saskachella,  (2  Strange,  N.  C.  cd.  1827,  p.  74,)  and 
the  opinion  expressed  by  Mr  Colebrooke,  in  his  observations  upon 
that  case,  (2  Stra,  H,  L.  344,)  supported  the  validity  of  such  an 
alienation  to  the  extent  of  the  alienor*s  own  share  ;  nor  that  the 
same  rule  of  law  prevails  in  Bengal ;  but  it  was  said  that  there  is 
a  foundation  for  the  rule  in  Bengal,  which  does  not  exist,  according 
to  the  Hindoo  law,  applicable  to  Madras,  for  that  in  Bengal,  the 
share  of  each  parcener  is  treated  as  separate,  even  before  partition, 
though  unascertained. 

In  support  of  this,  the  31st  section  of  the  second  chapter  of  the 
Daya  Bhaga  was  referred  to.  But  that  section  appears  to  be  a 
quotation  from  Narada,  and,  according  to  Mr  Colebrooke's  note  to 
the  passage,  it  is  otherwise  interpreted  by  different  compilers,  and 
is  generally  understood  as  declaring  the  separate  and  independent 
right  of  co-heirs  who  have  made  a  partition;  and  certainly  the 
language  of  the  passage  itself  refers  to  a  oondition  of  separation  to 
some  extect.    But  we  do  find  in  cL  iL  a  i.  §  26,  on  the  widow'a 
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right  of  succession,  that  the  author,  in  course  of  a  discussiou  upon 
the  contradictory  statements  of  text  writers  and  commentators, 
makes  the  observation,  that  **  is  it  not  true  that,  in  the  instance  of 
re- union,  [and  of  a  subsisting  co-parcener j,]  what  belongs  to  one, 
appertains  also  to  the  other  parcener,  but  the  property  is  referred 
severally  to  unascertained  portions  of  the  aggregate  ?  Both  parceners 
have  not  a  proprietary  right  to  the  whole."  This  observation,  how- 
ever, is  used  only  in  reply  to  the  argument,  that  the  preferable 
right  of  the  surviving  parceners  may  be  deduced  by  inference  from 
the  fact  that ''  the  same  goods  which  appertain  to  one  brother  be- 
long to  another  likewise  ;**  and  that  **  when  the  right  of  one  ceases 
by  his  demise,  those  goods  belong  exclusively  to  the  survivor,  since 
his  ownership  is  not  divested."  But,  according  to  both  schools  of 
Hindoo  law,  the  right  of  survivorship  is  not  absolute,  and  the  un- 
divided share,  according  to  both,  descends  to  his  sons ;  and  it  seems 
to  us  that  the  real  ground  upon  which  the  widow's  right  of  sue* 
cefision  is  placed  in  Daya  Bhaga  is  the  authority  of  VriJuupaH, 
who  sajs,  that  '^a  wife  is  declared  by  the  wise  to  be  half  the 
body  of  her  husband,  equally  sharing  the  fruit  of  pure  and  impure 
acts.  Of  him  whose  wife  is  not  deceased,  half  the  body  survives.** 
Adding,  by  way  of  question,  '*  How,  then,  should  another  take  his 
property  while  half  his  person  is  alive  V  So  that  the  right  in  truth 
rests  upon  the  oneness  of  husband  and  wife,  and  not  upon  the  ex- 
istence of  a  separate  estate  and  interest  of  the  husband  in  the  pro- 
perty during  his  life.  Such  a  separate  estate,  as  a  matter  of  infer- 
ence, might  be  deduced  as  well  from  the  descent  of  the  father  s 
undivided  share  to  sous,  which  is  common  to  both  schools  of  law, 
as  from  its  descent  to  his  widow,  which  is  peculiar  to  the  Bengal 
school.  It  is  further  to  be  observed,  that  whatever  distinction 
there  exists  in  this  respect,  was  certainly  present  to  the  minds  of 
Mr  Colebrooke^  and  of  the  judges  who  decided  the  cases  above  re- 
ferred to. 

It  only  remains  for  us  to  notice  the  Sadr  Court  decisions,  to 
which  our  attention  was  called.  We  have  looked  at  these  cases, 
seven  in  number,  and  we  find  that  three  of  them  expressly  decide 
that  one  of  several  co-parcenera  may  bind  his  own  share  by  aliena- 
tion, and  that  it  is  liable  for  his  individual  debt.  These  are  the 
decisions  to  be  found  at  p.  222  of  the  reports  for  1853  ;  at  p.  235  of 
reports  of  1855,  and  at  p.  247  of  the  reports  for  1860,  which  is  the 
latest  case.  There  are,  however,  in  the  volume  for  1860,  two  de- 
cisions in  which  the  contrary  is  held.  One  of  these,  at  p.  67,  is 
rested  upon  the  authority  of  the  other  at  p.  17,  and  that  again  is 
rested  upon  the  authority  of  the  decision  at  p.  270  of  the  reports 
of  1859.  Looking  at  that  case,  it  does  not  seem  to  go  the  length 
supposed  in  the  two  last-mentioned  cases ;  for  the  judgment  in 
terms  recognises  the  power  of  the  co- parcener  to  confer  upon  the  pur- 
chaser a  right  to  what  might  eventiUBdly  fall  to  his  share  at  division, 
and  the  suit  being  for  the  recovery  of  a  specific  portion  of  property 


Digitized  by  VjOOQIC 


384  HlKtOO  LAW. 

upon  an  alleged  division  which  was  dbbelieved,  appears  to  have  been 
properly  dismissed.  As  to  the  decision  at  p.  215  of  the  reports 
for  1854,  we  need  only  say  that  the  Court  appears  to  have  pro- 
ceeded upon  the  ground  that  the  managing  member  having  the 
control  of  the  fiEtmily  property  in  his  own  hands  could  not  proceed 
by  suit  and  process  to  enforce  his  individual  claim  against  the 
property. 

We  see  nothing  in  these  decisions  that  materially  conflicts  with 
(and  some  of  them  support)  the  opinion  we  have  above  expressed, 
and  Sir  Thomas  Strange^  in  the  6rst  volume  of  his  work  of  authority, 
at  p.  202,  expressly  sayp,  "  That  in  favour  of  a  honA  fide  alienee  of 
undivided  property,  where  the  sale  or  mortgage  could  not  be  sus- 
tained as  against  the  family,  such  amends  as  it  could  afford  would  be 
due  out  of  the  share  of  him  with  whom  he  had  dealt,  and  for  this 
purpose  a  Court  would  be  warranted  in  enforcing  a  partition." 
What  the  purchaser  or  execution  creditor  of  the  co-parcener  is  en- 
titled to  is  the  share  to  which,  if  a  partition  took  place,  the  co- 
parcener himself  would  be  individually  entitled,  the  amount  of 
such  share  of  course  depending  upon  the  state  of  the  family.  In 
this  case  there  appeared  to  be  two  brothers  and  a  stepmother,  and 
the  share  of  each  brother  is  a  moiety.  There  is  no  evidence  of 
Ayyasvami  having  sons.  If  he  had,  they  would  no  doubt  be  en- 
titled to  shares  in  their  fiftther's  moiety,  and  so  the  property  avail- 
able for  the  plaintiff  would,  to  the  extent  of  their  shares,  be  re- 
duced, and  except  in  this  way,  the  existence  of  sons  would  not,  we 
think,  affect  the  plaintiff's  right 


Section  VII. 

As  TO  THB  Right  to  Demand  Partition  among  Co-Hbibs. 

This  exdndes  those  who  are  not  co-heirs — Who  are  entitled  to  main- 
tenance only —  Wife  cannot  claim  in  her  ovm  right —  Where  thtre  are 
male  issue  neither  can  a  daughter — One  member  may  divide — Or 
all — And  afterwards  re-unite — Partition  of  father's  property 
mjay  take  place  during  the  life  of  the  mother — Of  mother's  pro- 
perty during  life  of  Imsband — In  Bengal — In  every  province  ex^ 
cept  Bengal — Where  there  are  severed  widows  with  sons — Paint 
Bhaga — Puira  Bhaga — JSfects  of  the  two  modes  of  division — 
Amongst  Soodras — Stepmothers  and  grandmothers — Widow  of  has- 
band  separatedfrom  co-heirs — Daughter —  Where  brothers  arid  sisters 
of  same  tribe — Division  presumed  to  be  general —  Wliether  an  only  son 
entitled  to  demand  partition  from  his  uncles — Nephews  entitled  as 
far  as  the  fourth  in  descent — The  son  of  one  of  four  whole  brothers^ 
though  his  father  insane,  entitled  to  one-fifth  of  property  acquired 
by  Joint  funds — Absentees  entitled  as  far  as  seventh  in  descent — 
But  those  at  home  as  far  as  fourth  in  descent — Minor — Period  of 
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absence — What  constitutes  a  foreign  country — After-horn  sons — 
Pregnant  ttndow  of  a  co-heir — Grandsons  are  entitled  to  their 
father's  share,  per  stirpes — Not  to  equality  individually  with 
uncles  and  cousins — Land  goes  to  the  son  bom  by  the  wife  of  equal 
class — Illegitimate  sons  do  not  inherit  even  moveable  wealth — But 
are  entitled  to  maintenance — Son  of  a  rnan  by  a  vjoman  of  a  higher 
class  by  Soodra — Renunciation  of  share. 

We  have  still  to  consider — 

1.  As  TO  THB  RIQBT  TO  DBMAND  PARTITION.  2.  ThE  PROPERTY 
TO  BB  DIVIDED.      3;    HoW  DIVISION  TAKES   PLACa      4.    EviDENOB. — 

To  resume  our  inquiries  as  to  partition  among  co-heirs,  and, 

1.  As  TO  RIGHT  TO  DBMAND  PARTITION. — The  right  to  demand  a 
partition  exists  only  in  those  who  are  considered  as  heirs.  This, 
of  course,  excludes  those  who  have  only  a  right  to  maintenance, 
and,  consequently,  the  female  members  of  the  joint  family  who 
have  certainly  an  interest  in  the  property,  but  only  to  the  extent 
of  their  maintenance.  Sir  Thomas  Strange  says,  that  the  interest 
which  a  wife  has  in  partition  by,  or  in  the  life  of  the  husband  is 
merely  incidental,  vol.  i.  p.  188. 

WiFB  CANNOT  CLAIM  IN  HER  OWN  RIGHT  WHERE  THERE  ARE  SONS — 

KBiTHBR  CAN  A  DAUGHTER. — The  wife  Cannot  claim  it  in  her  own 
right,  Apastamba,  3  Dig,  27,  422,  427;  1  Stra.  H,  L,  189.  A 
daughter  takes  nothing  as  of  right  during  her  father's  lifetime, 
1  U,  L,  190, 203.  She  is  equally  barred  from  calling  for  it  after  his 
death,  see  po«^,  p.  389.  Where  there  are  male  issue,  therefore,  the 
widow  or  widows  are  entitled  to  maintenance  only,  for  they  cannot 
present  the  funeral  cake,  Devala,  3  Dig,  10 ;  1  Stra  H,  L,  203. 

One  MEMBER  MAY  DIVIDE. — Partition  may  take  place  with  re- 
ference to  one  or  more  members  of  the  family,  leaving  the  rest 
still  undivided,  1  Stra,  H,  L.  204,  or  all  may  join  in  it  and  after- 
wards may  become  re-united.     See  Re-union,  ante,  p.  380,  328. 

Dubino  LIFE  OP  THE  MOTHER. — It  has  been  thought  by  some  that 
it  could  not  take  place  during  the  mother's  life  in  consequence  of  a 
forced  construction  having  been  placed  on  the  precept  of  Menu,  ch. 
ix.  §  104,  '*  After  the  death  of  the  father  and  mother  the  brothers 
may  divide  the  paternal  and  maternal  estate."  But  it  is  mani- 
fest that  Menu  in  this  passage  was  treating  of  two  classes  of  pro- 
perty, one  of  the  father,  and  the  other  of  the  mother,  and  with  that 
terseness  of  expression  which  is  peculiar  to  almost  all  ancient 
writers  in  most  languages,  he  united  the  two  branches  of  his  sub- 
ject in  one  sentence,  so  that  what  he  really  meant  to  express  was, 
that  after  the  death  of  the  father  the  brothers  may  divide  the 
paternal  estate,  and  that  after  the  death  of  the  mother  they  may 
divide  the  maternal  estate,  and  accordingly  the  author  of  the 
Smriti  Ghandrika  has  explained  the  meaning  to  be  that  the  death 
of  the  one  and  of  the  other  has  reference  distributively  to  their 
several  property,  so  that  there  may  be  a  division  of  the  father's 

2b 
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property  during  the  mother's  life,  and  vice  versh,  there  being,  no 
reason  to  await  the  demise  of  both  in  order  to  divide  what  has  be- 
longed to  either,  neither  having  ownership  in  the  other's  property 
where  there  are  children,  1  Stra.  H,  L,  204 ;  inasmuch,  then,  as 
the  wife  has  no  ownership  in  the  property  of  the  husband  during 
his  lifetime,  nor  the  husband  in  that  of  his  wife  during  her  life- 
time, on  the  death  of  either,  without  children,  the  survivor  may 
succeed  by  virtue  of  inheritance. 

In  Bengal. — In  Bengal  the  lawfulness  of  division  during  the 
mother's  life  is  denied,  Jim,  Vahana,  ch.  iii.  s.  L  §  13  ;  3  Dig,  78. 
But  this  opinion  is  construed  by  his  commentator,  Srthrishna^  as 
importing  that  the  partition  is  valid,  but  not  morally  right ;  and  by 
Ragh,  BagatcUva,  that  if  it  be  made,  a  share  is  ordaiued  for  the 
mother ;  and  by  Kasirama  on  Dayatatva,  that  it  is  not  laudable, 
not  that  it  is  null,  1  Stra,  H,  L,  204. 

In  bvert  provinob  exobpt  Bengal. — And  Mr  Colebrooke,  after  a 
careful  examination  of  every  material  passage  applicable  to  the  point, 
was  of  opinion,  that  a  division  during  the  mother's  life  was  allow- 
able throughout  every  province,  with  the  exception  of  Bengal,  1 
Stra.  H,  L.  204. 

Sir  W,  H,  Macn,  P,  ZT.  L,  50,  says,  Partition  may  be  made  also 
while  the  mother  survives.  This  rule,  though  at  Tariance  with 
the  doctrine  of  Jim,  Vahana^  has  nevertheless  been  maintained  by 
more  modern  authorities,  and  is  universally  observed  in  practice, 
3  Dig.  78. 

According  to  the  Jim.  Vahana,  Raghunandana,  SrikrishnOf 
and  other  Bengal  authorities,  when  partition  is  made  by  a  father, 
a  share  equal  to  that  of  a  son  must  be  given  to  the  childless  wife, 
not  to  her  who  has  male  issue.  But  the  doctrine  laid  down  by 
Harinatha  is,  that  if  the  father  reserve  two  or  more  shares,  no 
share  need  be  assigned  to  the  wives,  because  their  maintenance  may 
be  supplied,  out  of  the  portion  reserved.  The  Vivadamavcuetu 
holds  that  the  wife  is  entitled  to  an  equal  share  where  the  father 
gives  equal  shares  to  his  sou,  but  that  where  he  gives  unequal 
shares  and  reserves  a  larger  one  for  himself,  he  is  bound  to  allot  to 
each  of  his  wives  from  the.  property  reserved  to  himself  as  much  as 
may  amount  to  the  average  share  of  a  son,  Misra,  Daya  Krama 
Sangraha,  ch.  vi.  §  27 ;  1  Macn.  P.  H.  L,  48. 

The  doctrine  laid  down  by  Jagannaiha  is,  that  if  the  wife  have 
received  from  any  quarter  wealth  which  would  ultimately  have 
devolved  on  her  husband,  such  wealth  should  be  included  in  the 
calculation  of  her  allotment.  But  if  she  received  the  wealth  from 
her  own  father  or  other  relative,  or  from  the  maternal  uncle  or  other 
collateral  kinsman  of  her  husband,  it  should  not  be  included,  her 
husband  not  having  any  interest  therein,  1  Macn.  P.  H.  L.  48. 

The  law  of  Benares,  Mithila,  and  elsewhere  differs  from  the 
Bengal  school  on  this  subject,  and  is  not  in  itself  uniform  or  consis- 
tent.   Vignynefwara  ordains,  <'  When  the  &ther  by  his  own  choice 
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makes  all  his  sons  partakers  of  equal  portions,  his  wives,  to  whom 
peculiar  property  had  not  been  given  by  their  husband  or  father-in- 
law,  must  be  made  participants  of  shares  equal  to  those  of  sons." 
But  if  separate  property  had  been  given,  the  same  authority  subse- 
quently directs  the  allotment  of  baJf  a  sbare,  '*  or  if  any  had  been 
given,  let  him  assign  the  half,"  ib,  48. 

According  to  Madhavachari/a,  if  the  father  by  his  own  free  will, 
make  his  sods  equal  participants,  he  ought  to  make  his  wives,  to 
whom  no  separate  property  has  been  given,  partakers  of  a  share 
equal  to  that  of  a  son ;  but  if  such  property  has  been  presented  to 
her,  then  a  moieiy  should  be  given.  Kamalakara^  the  author  of 
the  Vimdatandava,  declares  generally,  that  whether  the  father  be 
living  or  dead,  his  wives  are  respectively  entitled  to  a  son's  portion. 
But  Sulapani,  in  the  Dipakalika,  maintains,  that  if  the  father  makes 
an  equal  partition  among  his  sons  by  his  own  choice,  he  must  give 
equal  shares  to  such  of  his  wives  only  as  have  no  male  issue ;  and 
Helayudha  lays  it  down,  that  wives  who  have  no  issue  male  are  here 
intended,  t6. 

Misra  ordains,  '*  That  when  he  reserves  a  greater  part  of  his  for- 
tune, and  gives  some  trifle  to  his  sons,  or  takes  a  double  share  for 
himself,  the  husband  must  give  so  much  wealth  to  his  wives  out  of 
his  own  share  alone.  Accordingly,  the  separate  delivery  of  shares 
to  wives  is  only  ordained  when  he  makes  an  equal  partition,*' 
Daya  Krama  SangraJia,  ch.  vi.  §  27.  Macn,  P.  H,  Z.  49,  sums 
up  the  argument  thus:  **  In  case  of  an  equal  partition  made 
by  a  father  among  his  sons,  his  wives  who  are  destitute  of 
male  issue  take  equal  portions  ;  where  he  reserves  a  large  portion 
for  himself,  his  wives  are  not  entitled  to  any  specific  share,  but 
must  be  maintained  by  him  ;  and  where  unequal  shares  are  given 
to  sons,  the  average  of  the  shares  of  the  sons  should  be  taken  for 
the  purpose  of  ascertaining  the  allotments  of  the  wives.  The 
same  rules  apply  also  to  paternal  grandmothers,  in  case  of  partition 
of  the  ancestral  property,"  ib,  49. 

Whbrs  therb  ark  several  widows  with  soNa — There  are  two 
modes  of  division  adopted  where  there  are  several  widows  with  sons, 
varying  in  number  by  eacb^  some  more,  some  less,  called  Patni 
Bhagoy  or  division  by  wives,  or  Pulra  Bhaga^  or  division  by  sons. 
If  the  number  of  sons  by  each  wife  be  equal,  the  allotment  may 
be  to  the  mothers,  according  to  the  former  mode  of  division,  leav- 
ing it  to  them  to  subdivide  among  the  sons.  This  appears  very 
hXr,  But  the  principle  upon  which  this  mode  is  adopted  being 
that  the  division  to  the  wives  must  always  be  an  equal  one,  {Coleb,^ 
2  Stra.  H,  L,  352,)  where  the  number  of  sons  by  each  varies,  its 
effect  is  very  different.  Thus,  if  one  wife  has  one  son,  another 
three,  and  a  third  six,  and  each  wife  takes  a  third  of  the  property,  it 
is  clear  that  the  share  of  the  sons  will  be  very  different  in  each  case. 
So  unnatural  a  mode  of  division  is  allowed  only  among  Soodras, 
and  even  among  them,  only  where  there  is  a  custom  for  it,  and 
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which  must  be  strictly  proved,  I  Strou  H.  L,  205  ;  Sumrun  Singh 
V.  Kkedun  Singh,  Beng.  R,  1814,  p.  443.  Mr  Ellis  says,  "  I  kaow 
not  that  aoy  authority  admits  Patni  Bhaga  to  be  the  true  rule.  It 
is  only  allowed  by  some,  and  entirely  rejected  by  others." 

Effbots  of  thb  two  modbs  of  division. — The  division  by  Pwtra 
Bhaga  must  always  be  unequal  with  respect  to  the  children  of  each 
venter ;  for  if  there  be  two  wives,  and  one  son  by  either  first  or 
second  of  the  two,  he  takes  half  the  estate,  and  if  there  be  a  dozen 
by  the  other,  they  take  no  more  among  them.  In  the  present  case, 
dividing  by  Pvin'a  Bhaga  the  three  sons  would  take  each  one-third 
of  the  estate,  and  the  mother  and  sisters  would  be  jointly  provided 
for.  If  by  Patni  Bhaga,  the  son  of  the  first  marriage  takes  one-half, 
and  provides  for  his  own  mother  only,  those  of  the  second  take 
one-half  also,  and  provide  jointly  for  their  mother  and  sistera  If 
the  order  had  happened  to  be  reversed,  and  the  single  son  been  of 
the  second  marriage,  he,  though  the  younger  brother  of  the  foar^ 
would  still  have  got  half  of  the  whole  estate.  These  are  the  effects 
of  the  two  modes  of  division  which  I  have  taken  this  opportunity 
of  explaining — an  explanation  which,  I  think,  clearly  shows  that 
no  judge  should  allow  of  the  division  of  Patni  BJiaga  if  he  can  avoid 
it,  2  Stra.  H,  L,  352.  Mr  Ellis,  in  another  case,  says,  In  many  parte 
of  the  southern  countries  the  custom  of  dividing  the  property  in 
equal  shares  to  the  venter,  and  afterwards  equally  between  the  sons 
of  the  several  venters,  is  so  stroogly  established  that  it  most  be 
allowed  to  supersede  the  general  law,  2  Stra,  H,  L,  357. 

Amongst  Soodras. — Where  a  Soodra  died  leaving  two  wives,  one 
with  an  only  son,  an  infiant,  and  the  other  with  two  sons.  Held, 
that  the  guardian  of  the  infant  might  refer  the  question,  whether 
the  deceased's  estate  should  be  divided  according  to  Patni  Bhaga  or 
Putra  Bhaga,  Temmakal  v.  Subbammal,  2  Mad.  ff.  C.  B.  47.  It 
was  decided  in  another  case  that  among  Hindoos  in  the  Madras 
Presidency,  the  division  must  be  by  sons,  and  not  by  wives.  Ex 
relatione,  Mr  Jvstice  Strange, 

Stepmothers  and  grandmothbbs. — Vyasa  declares  [the  right] 
to  share  even  of  a  stepmother  and  paternal  grandmother.  '^  Even 
childless  wives  of  the  father  are  declared  equal  sharers,  and  so  are 
all  the  paternal  grandmothers  or  wives  of  the  paternal  grandfather, 
they  are  declared  equal  to  mothers."  From  this  word  aU  the  step- 
grandmothers  also  are  to  be  included,  Mayukha,  ch.  iv.  s.  iv.  §  19  ; 
Vishnu,  18,  34,  35 ;  Jim.  Vahana,  ch.  iii.  s.  ii.  32. 

Widow  of  husband  separated  prom  his  oo-hbirs. — From  the 
texts  of  Yamavalchya,  Menu,  Narada,  Katyayana,  and  others,  cited 
in  the  Mitacshara,  Viramitrodaya,  Vyavaharatnadhava,  Vyavahara, 
Mayuklta,  and  other  authorities,  it  would  appear  that  if  the  four 
individuals  being  descended  from  the  same  grandfather  have  not 
bden  separated  from  each  other,  the  widow  (respondent)  of  one  of 
tham  is  only  entitled  to  her  food,  raiment,  and  a  house  for  her 
residence.      But  if  her  husbxnd  have  been  separated  from  his 
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co-parceners,  tben  she  is  entitled  to  inherit  his  property,  2  Macn. 
Prins.  ff.  L.  169. 

But  the  allotment  of  shares  to  the  wife  does  not  imply  separa- 
tion, the  conjugal  intercourse  remaining  after  partition  among 
sons,  AjKsMamba,  3  Dig.  27,  426,  427 ;  1  Stra.  H.  L.  189.  Her 
share,  when  assigned  to  her,  is  more  in  the  nature  of  alimony  than 
gtridhana,  or  the  pecMliar  property  of  a  woman,  and  is  resumable 
by  her  husband  if  necessary,  ib. 

Daughter. — Daughters  can  neither  claim  nor  share  division. 
Unmarried  daughters  take  nothing  during  their  father's  life,  Mttac, 
ch.  i.  s.  vii.  §  14  ;  Narada^  3  Dig,  48,  52.  The  law  gives  nothing 
to  a  married  daughter  where  male  issue  is  left,  2  Stra,  H,  L, 
311,  C. 

Where  brothers  and  sisters  are  of  the  bams  tribe. — On 
division  among  brethren  to  the  unmarried  daughters,  such  por- 
tions are  allotted  as  may  suffice  for  the  due  celebrations  of  their 
nuptials,  2  Stra,  H.  L.  289  ;  Macn,  P.  H.  L.  50.     This  portion  has 
been  fixed  at  the  fourth  of  the  share  of  a  brother,  i.e.,  if  there  be 
one  son  and  one  daughter,  the  whole  paternal  estate  should  be 
made  into  two  parts,  and  one  of  these  two  parts  made  into  four,  the 
daughter  takes  one  cf  these  fourths ;  so,  if  there  be  two  sons  and 
one  daughter,  the  estate  should  be  made  into  three  parts,  and  one 
of  these  three  made  into  four,  the  daughter  takes  one  of  these ; 
BO,  if  there  be  one  son  and  two  daughters,  the  estate  is  divided  into 
three  parts,  and  two  of  these  parts  made  into  four,  the  daughters 
each  take  one  of  these  fourths,  Mitac.  ch.  i.  s.  vii,  §  7.     Macn  .P.  H. 
Lr.  51,  It  must  be  similarly  understood  in  any  case  of  an  equal  or 
unequal  number  of  brothers  and  sisters.     Where  brothers  and 
sisters  are  of  dififerent  tribes,  see  Mitacshara,  ch.  i.  s.  vii.  §  8.     And 
Macn.  ib.  p.  54,  adds.  But  according  to  the  best  authorities,  these 
proportions  are  not  universally  assignable,  for  which  the  estate  is 
either  too  small  to  admit  of  this  being  given  without  inconvenience, 
or  too  large  to  render  the  gift  of  such  portion  unnecessary  to  the 
due  celebration  of  the  nuptials;  the  sisters  are  entitled  to  so  much 
only  as  may  suffice  to  defray  the  expenses  of  the  marriage  cere- 
mony.    This  provision  for  the  sisters  is  not  an  absolute  right, 
although  it  is  a  charge  upon  the  inheritance.      It  is  intended 
more  to  uphold  the  general  respectability  of  the  family,  Macn. 
Cons.  H.  L.  103 ;  Sir  W.  H.  Macn.  P.  H.  L,  51.     See  anU. 

Division  presumed  to  be  general. — In  any  case  of  division 
all  the  fnemhei*s  are  prima  facie  presumed  to  have  divided  the 
whole  property,  and  any  one  who  denies  having  got  any  share 
will  have  to  give  very  strong  evidence  of  the  partial  division, 
either  in  respect  of  shares  or  amount,  with  reference  to  any  parti- 
cular portion  of  the  property.  See  Dec,  118  of  1859  ;  1  Sel,  Dec. 
p.  52;  Dec  87  of  1861. 

Whether  an  only  bon  is  entitled  to  demand  partition  from 
HIS  UNCLES. — Menu.  ch.  ix.  §  104,  says,  "Brothers  being  assembled, 
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shall  divide  the  iDheritanoe.*"  This  text  has  been  used  for  the 
purpose  of  showing  partition  cannot  take  place  at  the  instance  of 
a  single  co-heir;  but  Jimuta  Vahana  sajs  that  partition  takes 
place  by  the  will  of  any  one,  [of  the  co-heirs,]  ch.  iii.  s.  i.  §  16. 

A  member  of  an  undivided  family  died,  leaving  three  brothers 
undivided,  and  a  son  of  eight  years  of  age  under  charge  of  one  of 
his  uncles.  The  son  on  coming  of  age  called  upon  his  guardian 
uncle  to  account  for  his  father's  share  of  the  property,  which  the 
uncle  refused  to  do,  alleging  that  the  nephew  was  only  entitled  to 
share  in  common  with  his  uncles  and  cousins.  Mr  Colehrooke  held, 
that  tha  right  of  the  nephew  to  receive  his  father's  share  from 
his  uncle  is  explicitly  declared  in  a  passage  of  Katyayana^  (cited  3 
Dig.  p.  7,  text  Ixxix,)  and  the  power  of  any  one  of  the  co-heirs  to 
exact  partition  of  the  joint  property  may  be  gathered  from  the 
MitaCf  and  is  distinctly  affirmed  by  Jim.  Vahana,  ch.  liL  s.  L  §  16^ 
9upra. 

Nephews  whose  fathers  are  dead  are  entitled  as  far  as  the  fourth 
in  descent  to  participate  equally  with  the  brethren,  and  these  take 
per  stirpes,  Macn.  Prins,  U.  L,  00. 

The  son  op  one  op  five  (whole)  brothers,  though  his  father 
WAS  insane,  is  entitled  on  partition  to  one-pifth  op  propertt 
ACQUIRED  BY  JOINT  FUNDS. — It  appeared  that  the  estate  was  jointly 
purchased  by  the  four  defendants  and  the  plaintiff's  father,  who 
were  whole  brothers,  and  living  jointly ;  but  that  at  the  time  of  the 
purchase  the  father  was  insane,  and  the  plaintiff  a  minor,  who  had 
since  attained  his  majority.  If  one  of  the  five  brothers  was  mad, 
and  all  of  them  were  undivided,  and  the  four  purchased  the  estate 
with  the  joint  funds  of  all  five,  although  the  deed  of  sale  be  drawn 
out  in  the  name  of  the  four  sane  brothers,  still  if  the  plaintiff  be 
free  from  similar  defect  of  madness,  he  is  entitled  on  partition  to 
one-fifth  of  the  property  ;  but  if  the  property  were  purchased  with- 
out aid  of  the  joint  funds,  he  has  no  right  to  share,  Vivadaratna- 
cara,  Yivadachintamani,  Miiacshara,  &c,  2Macn,  Prins.  H,  L.  165. 
On  the  death  of  a  father  or  otlier  owner  of  property,  neither  an 
impotent  man,  nor  a  person  afflicted  with  elephantiasis,  nor  a 
madman,  nor  an  idiot,  nor  one  bom  blind,  nor  one  degraded  for 
sin,  nor  the  issue  of  a  degraded  man,  nor  a  hypocrite  or  impostor, 
shall  take  any  share  of  his  heritage.  For  such  men,  except  those 
degraded,  let  food  and  clothes  be  provided,  and  let  the  sons  of 
such  as  have  sons  take  the  shares  of  their  parents,  if  themselves 
have  no  similar  disability.  Bevala  cited  in  the  Vivadaratnacara, 
"  On  partition  of  co-heirs,  all  the  wealth  left  by  their  fiither,  or  by 
his  father,  and  what  they  themselves  have  acquired  by  their  joint 
efforts,  shall  be  divided  among  them."  Katyayana^  "  What  they 
themselves  have  acquired,  excepting  that  for  which  there  is  a  cause 
of  severalty.  The  term  self-acquired  here  means  acquired  with 
the  use  of  the  father's  funds,  Vivadachintamani ;  1  Macfi,  P.  If.  L. 
165. 
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Absbntees  entitled  to  share  as  far  as  the  beyentb  in 
DESCENT. — Where  conseut  canuot  be  obtained  in  consequence  of 
some  of  the  members  of  the  family  residing  in  a  foreign  district, 
or  province,  or  collectorate,  the  partition  may,  nevertheless,  pro- 
ceed, the  law  requiring  the  preservation  of  his  share  until  his 
return,  as  far  as  the  seventh  in  descent,  Vrihatpatij  3  Dig,  84, 
440 ;  Jim.  Vakana,  ch.  viii.  §  1-4 ;  1  Slra.  H.  L.  188 ;  2  ib,  327; 
Stra,  Man,  H,  L,  §  233.  But  query,  how  far  the  statute  of  Limita- 
tions would  prevent  this  rule  from  applying  ? 

But  those  at  home  as  far  as  fourth. — But  descendants  only  as 
far  as  the  fourth  degree  of  one  who  had  remained  all  along  in  this 
country  are  entitled  to  share  his  wealth ;  for  it  has  been  formerly 
declared  that  the  fifth  in  descent  and  the  rest  confer  no  benefits 
on  the  deceased  owner  since  they  are  not  competent  to  present 
funeral  oblations  to  him  at  solemn  obsequies,  Daya  Krama 
Sangraha,  ch.  viii.  §  11.  His  right  is  therefore  barred  after  the 
fourth  in  descent.  See  2  Stra.  H.  L.  327,  395 ;  Devala^  3  Dig, 
10  ;   Vrihaspati,  ib.  440. 

Minor. — It  may  be  enforced  on  behalf  of  minors.     See  Minority. 

Period  of  absence. — The  period  allowed  in  such  cases  varies  ac- 
cording to  the  age  of  the  party  at  the  time  of  his  leaving  home  for 
a  foreign  country.  Sir  Thomas  Strange  says,  vol.  i.  p.  188,  The 
period  is  generally  twenty  years,  although,  in  one  place,  it  is  said 
that  the  law  presumes  him  dead  after  twelve  years,  if  no  tidings 
have  been  heard  of  him,  and  requires  his  son  to  perform  obsequies 
for  him,  1  Dig,  266-269,  278 ;  1  Stra,  H.  L,  188,  anU,  p.  75. 

What  constitutes  a  foreign  country. — Difference  of  language, 
intervention  of  a  mountain,  or  great  river,  and  distance,  where  in- 
telligence is  not  received  within  ten  nights,  have  been  held  to  be 
essential  in  the  consideration  of  what  constitutes  a  foreign  country. 
But  probably  none  of  those  circumstances  would,  in  the  present 
day,  be  much  relied  on  ;  the  departure  from  one  province,  or  dis- 
trict, or  collectorate,  for  another,  affording  a  surer  criterion.  Thus 
where  a  Caranese  went  to  reside  in  Telingana,  or  a  Tamulian  in 
Benares,  or  a  Bengalee  in  Bombay. 

After-born  sons — Pregnant  widow  of  a  co-heir. — Should  any 
of  the  widows  of  the  co-heirs  happen  to  be  pregnant  at  the  time  of 
their  death,  or  be  supposed  to  be  so,  the  partition  should  be  post- 
poned, or  a  share  set  aside  to  abide  the  contingency  of  her  having 
an  after-born  son.  On  failure  of  that  contingency,  such  share  falls 
in,  and  becomes  distributable  in  like  manner  ai  the  other  property, 
subject  to  the  maintenance  of  the  widow. '  But  should  the  event 
happen  without  anticipation,  then  the  share  of  such  son,  not  hav- 
ing been  reserved,  must  be  allotted  by  contribution  among  the 
parceners  who  have  divided,  1  Stra,  H,  L,  207  ;  ante,  p.  347. 

On  division  being  made  after  the*  death  of  a  brother,  who 
may  have  demised  without  male  issue,  a  share  must  be  taken  out 
of  the  divided  shares  for  his  posthumous  son,  should  his  widow 
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bear  one  to  him,  Stra,  M.  H,  L,  §  265 ;    MUac,  ch.  i.  s.  vi.  § 
11. 

Grandsons  claimiDg  by  representation  are  only  entitled  to 
their  father's  share,  the  aggregate  sons  of  each  being  entitled  per 
stirpem,  and  not  to  an  equality  individually  with  their  uncles  and 
cousins.  Although  grandsons  have  a  right  in  the  grandfather*8 
estate  equally  with  the  sons,  still  the  distribution  of  the  grand- 
father's property  must  be  adjusted  through  their  fathers,  and  not 
with  reference  to  themselves.  The  meaning  is,  if  unseparated 
brothers  die,  leaving  male  issue,  and  the  number  of  sons  be  unequal, 
one  having  two  sons,  another  three,  and  another  four,  the  two  re- 
ceive a  single  share  in  right  of  their  father  ;  the  other  three  take 
one  share  appertaining  to  their  father,  and  the  remaining  four  simi- 
larly obtain  one  share  due  to  their  father.  So,  if  some  of  the  sons 
be  living,  and  some  have  died,  leaving  male  issue ;  the  same  method 
should  be  observed ;  the  surviving  sons  take  their  own  allotments, 
and  the  sons  of  their  deceased  brothers  receive  the  shares  of  their 
own  fathers  respectively,  Mitac.  ch.  i.  s.  v.  §  2 ;  YqpiatHilchya,  2, 
121 ;  Katyayana,  2;  3  Dig,  7,  62. 

Land  goes  to  the  son  bornb  by  the  wife  of  equal  class 
ALONE. — Land  obtained  by  acceptance  of  donation  must  not  be 
given  to  the  sons  of  a  KBhetriya,tor  other  wife  of  inferior  tribe;  even 
though  his  father  give  it  him,  the  son  of  a  Brahmini  may  resume 
it  when  hie  father  is  dead,  Vrihaspati;  Mitac.  292,  ch.  i.  s.  viii. 
§  8;  Jim.  Vahana,  147,  ch.  ix.  §  19;  Devala,3  Big.  136;  Ma- 
yvJcha,  ch.  iv.  s.  iv.  §  28.  The  son  begotten  on  a  Soodra  woman  by 
any  man  of  a  twice- born  class  is  not  entitled  to  a  share  of  land,  but 
one  begotten  on  her  being  of  equal  class,  shall  take  all  the  pro- 
perty, [whether  land  or  chattels ;]  thus  is  the  law  settled,  Mitac^ 
ih,  §  9 ;  Jim,  Vahana,  ch.  ix.  §  22 ;  Mayukha,  eh.  iv.  s.  iv.  §  28. 

Of  land  acquired  by  purchase,  and  the  other  modes  also ;  yet  he 
does  obtain  a  share  of  the  [moveable]  wealth,  Mayvkha^  ch.  iv.  s. 
iv.  §  28. 

The  right  to  a  share  may  be  renounced. — The  same  rule  holds 
on  a  partition  amongst  co-heirs,  as  between  father  and  son  ;  where 
one  does  not  want  a  share  he  may  waive  his  right  by  acceptance 
of  a  trifle,  which  shall  ever  after  operate  as  an  estoppel  in  respect 
of  his  claim,  Menu,  ch.  ix.  §  107 ;  arUe,  p.  374 ;  1  Stra,  H,  L. 
195,  207.  But  he  cannot  renounce  his  share,  unless  he  is  able  to 
maintain  himself,  Mitac,  ch.  i.  s.  ii.  §  11..  12. 

Yajnavaldiya  treats  of  a  case  "  where  a  man  wishes  to  give  up 
his  right  to  participate  in  a  share.  The  separation  of  one  who  is 
able  to  support  himself,  and  is  not  desirous  of  participation  may 
be  completed  by  giving  him  some  trifla''  According  to  the  Miiac- 
shara,  it  means,  that ''  anything  whatever  may  be  given  for  the  sake 
of  preventing  the  desire  being  entertained  by  his  sons  of  receiving 
a  share  of  the  heritage,"  Mayukha,  ch.  iv.  s.  iv.  §  16 ;  Menu^  ch.  xi. 
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§  207 ;  Mitac  ch.  i.  &  ii.  §  11,  12  ;  Yajnavalchya^  3,  117 ;  3  Dig, 
65,  68;  1  StrcuH.L.  195,207. 


Section  VIII. 

Upon  what  Propebty  Partition  attaches. 

Upon  what  property  partition  attaches,  ancestral  and  self-acquired — 
Distinction  between  tvith  reference  to  partition — Father  has  no  dis- 
cretion as  to  former^  whilst  latter  depends  on  his  own  will — 
This  rule  does  not  jyrevaU  amongst  co-heirs — What  property  incap- 
able of  division — Jaghire — When  acquired  at  the  expense  of  die 
patrimony — Though  science  should  have  been  the  means  of  acquisi- 
tion— 7^  acquirer  takes  a  double  share — In  Bengal ,  an  acquirer 
using  joint  property  has  two  shares — In  Benares — A  poUiyam — 
Enam  villages — A  shrotriyam — A  corrody — Fdgodas — Lands  en- 
dowed for  religious  purposes — Women  are  not  partible — Clothes, 
vehicles,  ornaments,  <tc.,<tc. — Where  one  member  has  more  jewels 
than  another — Books,tools,  ike. — Begalities  and  zemindaries — Land 
granted  to  maintain  rank,  d:c. — Nuptial  gifts — Annuity — Conoco- 
poly — Kwimam^— Self -acquisitions — Tht  acquisitions  of  a  manmade 
by  his  own  means  alone  are  not  divisible  amongst  his  brothers — Half 
brother — Acquisitions  by  one  of  four  brothers  with  the  aid  of  his 
father^s  funds  and  labour  unit,  on  partition,  be  made  into  ten  shares — 
Five  go  to  the  father,  two  to  the  acquirer,  and  one  to  each  of  the 
brothers — If  acquired  without  any  aid,  into  two  parts,  the  father 
taking  one,  and  the  acquirer  one,  the  brothers  having  no  right  to 
any  share — Acquisitions  made  by  a  man  jointly  with  his  brother* s 
four  sons,  with  joint  funds,  will  be  divided  into  tuto  portions, 
of  which  one  will  be  taken  by  the  acquirer,  and  the  other  be 
shared  by  the  four  sons  of  the  brother — Younger  brother  joined 
with  elder  in  management  of  self  acquired  property — Where  the  ex- 
penditure is  incidentcU  to  the  acquisition,  and  has  not  been  made  for 
the  express  purpose  of  gain,  the  expenditure  does  not  give  the  gain 
a  partible  character — Divisibility  of  gains  of  science — In  respect 
ofwhaJt  acquisitions  the  rule  applies — Gains  by  science — Gifts  of  a 
friend — Nuptial  gifts — Gifts  must  be  made  to  the  donee — Excep- 
tion to  rule  that  acquisitions  without  the  use  of  the  common  stock, 
or  by  joint  exertion,  are  not  divisible — Property  recovered — Re- 
coverer  entitled  to  a  fourth — BtUe  applies  to  land — Gains  by  valour 
acquirer  takes  superior  share — Special  property — Water  in  wells 
and  tanks — Couches,  eating  and  drinking  vessel^--Cow  paths —  Ways 
— Bocks — Alienation  maybe  affected  for  the  support  of  thefamUy 
— Not  otherwise — Managing  co-heir  has  power  to  bind  co-heirs  for 
a  debt  contracted  for  the  concern. 
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Upon  what  peofirty  partition  attaches. — We  have  already 
seen  that  there  are  two  descriptions  of  property  which  are  the  sub- 
jects  of  partition,  the  one  ancestral,  the  other  self-acquired.  Upon 
partition  in  the  lifetime  of  the  father,  there  is  a  difference  with 
reference  to  the  distribution  of  these  two  classes  of  property,  the 
father  having  no  discretion  with  regard  to  the  former,  while  with 
regard  to  the  latter  the  distribution  to  some  degree  depends  upon 
his  will  and  discretion,  ante,  pp.  347,  351,  369,  373.  This  distinc- 
tion, however,  does  not  prevail  among  co-heirs,  whose  right  attaches 
on  both  kinds,  and  who  are  entitled  to  an  equal  division  of  every- 
thing, unless,  indeed,  things  used  for  religious  purposes,  which  re- 
main in  common,  1  Stra,  U,  L,  208. 

What  property  is  incapable  op  division. — There  are  certain 
species  of  property  which  form  an  exception  to  the  general  rule  of 
Hindoo  law — viz.,  that  property  held  in  association  is  divisible 
amongst  the  co-heirs.  These  cases  are  governed  more  by  usage 
than  general  law,  and  will  depend  upon  the  terms  of  the  grant. 

Jaohire. — The  owner  of  an  extensive  jaghire  died,  leaving  two 
sons,  the  elder  of  whom  succeeded  to  it,  the  youoger  accepting 
some  villages  as  his  portion.  The  jaghire  was  in  possession  by 
descent  of  the  great-grandson  (by  adoption)  of  the  owner,  and  the 
great-grandson  by  the  younger  branch  now  set  up  a  claim  to  a  share 
of  it,  and  upon  a  question  submitted  to  the  pundit  as  to  the  claim- 
ant's right,  he  answered.  As  to  the  divisibility  of  a  jaghire,  it  is 
stated  in  ancient  books,  that  the  crown  was  entailed  upon  the  eldest 
son,  the  rest  provided  with  means  for  their  livelihood,  being  left  to 
conquer  for  themselves  new  countries,  ....  therefore  a  king- 
dom is  not  divisible,  2  Dig.  122.  Mr  Ellis  remarks  upon  this  case, 
that  this  is  a  very  good  opinion,  ....  a  jaghire  is  a  fief  (it  may  be 
hereditary  or  not)  held  under  such  conditions,  and  for  the  per- 
formance of  such  services  as  the  grantor  pleases  to  prescribe.  The 
jagirdar  possesses  no  powers  except  such  as  are  necessary  for  the 
collection  of  the  revenues  in  the  country  assigned  to  him,  or  such 
as  may  be  specially  conferred  by  the  terms  of  his  grant.  Such 
tenure,  therefore,  can  bear  no  resemblance  to  what  the  law  calls 
Rajiyam,  the  enjoyment  of  sovereign  power,  paramount  or  subor- 
dinate. The  latter  cannot  be  divided,  for  division  would  destroy 
it,  and  it  is  a  maxim  that  nothing  shall  be  divided  which  would  be 
destroyed  by  the  Act.  But  the  effects  and  private  estate  of  a 
sovereign  prince  may  and  ought  to  be  divided  like  the  property  of 
others  amongst  his  children,  2  Stra.  U.  L.  328.  Mr  Thaikaray  says, 
The  succession  of  zemindaries  has  never  been  regulated  by  the 
common  Hindoo  law  of  inheritance,  but  by  the  usage  of  the 
country  or  the  pleasure  of  government  Had  they  been  divi- 
sible, we  should  not  have  found  so  many  of  ancient  date  still  exist- 
ing as  we  do,  2  Stra,  H,  L,  330 ;  Beemlah  Diheh  v.  Goculndh,  JBeng. 
a,  ante,  1805,  p.  32 ;  Koonumr  Bodh  Singh  v.  Sconath  Singh^  ib. 
1813,  p.  415;  Ramgunga  Deo  v.  Doorgamunee  Jobrai^  Beng.  B. 
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1809  ;  Uerjun  Manie  Thakoor  v.  Bamgunga  Deo,  ib.  469, 1814 ;  1 
Stra.  B.  L.  198. 

Mr  Thacharay  is  not  accurate  in  arguing  that  the  snccession  of 
ancient  zemiudaries  depends  on  the  pleasure  of  goyemment.  It 
depends  more  on  the  custom  of  the  fomlly. 

A  JAGBIBE  OR  OTHER  GRANT  ACQUIRED  AT  THE  EXPENSE  OF  THE 
PATRIMONY  DOES  NOT  BELONG  EXCLUSIVELY  TO  THE  ACQUIRER. — 

One  of  three  whole  brothers,  living  jointly  in  poesession  of  their 
paternal  estate,  acquired  a  jaghire  or  pension  in  land,  and  ob* 
taiued  a  few  villages  as  a  grant  from  his  father-in-law.  If  the 
jaghire  had  been  gained  at  the  expense  of  the  patrimony,  it  must 
be  divided  among  all  the  brothers ;  but  if  it  has  been  acquired 
solely  by  the  labour  of  one  brother,  without  the  aid  of  the  paternal 
estate,  in  this  case  it  will  not  be  shared  by  all  the  brothers,  as  it 
becomes  the  exclusiTo  property  of  him  who  acquired  it.  So  the 
villages  may  have  been  acquired  by  the  father-io-law  with  his  own 
money,  and  given  by  him  to  his  daughter's  husband,  and  in  this 
case  they  cannot  be  shared  by  all  the  brothers.  As  Menu  says, 
'^  What  a  brother  has  acquired  by  his  labour,  without  using  the 
patrimony,  he  need  not  give  up,  without  his  assent,  for  it  is  gained 
by  his  own  exertion,"  2  Macn.  Prins,  H,  L,  166. 

Though  science  should  have  been  the  means  of  acquisi- 
tion.— ^The  estate  yrill  be  acquired  at  the  expense  of  the  patrimony, 
if  it  was  obtained  out  of  something  taken  from  the  patrimonial 
estate,  or  if  the  acquirer,  having  been  supported  at  the  expense  of 
the  ancestral  property,  had  studied  science,  by  means  of  which  he 
held  a  situation,  and  obtained  a  jaghire ;  for,  according  to  Hindoo 
law,  any  property  acquired  by  an  unseparated  brother  by  means  of 
science,  which  science  he  was  enabled  to  obtain  by  assistance  from 
his  father's  funds,  will  be  participated  by  his  brothers,  2  Macn, 
Prins,  H.  L.  167. 

The  acquirer  takes  a  double  shark — Whether  the  jaghire  be 
acquired  by  the  direct  use  of  the  patrimony,  or  through  science 
gained  by  its  means,  the  acquirer  is  entitled  to  two  shares,  and  the 
other  brothers  to  a  single  share  each.  He  among  them  who  has 
made  an  acquisition  may  take  a  double  portion  of  it,  Vrihaapati, 
Aghoree  Shewckwrnram  v.  Aghoree  Kurtaram,  2  Mocti,  Prins.  H,  L, 
167. 

Bengal. — According  to  the  Bengal  law,  an  acquirer  using  joint 
stock  has  two  shares,  but  the  Benares  school  propounds  an  excep- 
tion to  this  maxim,  and  they  support  an  equid  division  in  cases  of 
addition  to,  or  improvement  of  the  original  property,  without  any 
separate  acquisition.  The  Mitacshara  says,  **  Among  unseparated 
brethren,  if  the  common  stock  be  improved,  or  augmented  by  any 
one  of  them,  through  agriculture,  commerce,  or  similar  means,  an 
equal  distribution  nevertheless  takes  place,  and  a  double  share  is 
not  allotted  to  the  acquirer,  2  Macn.  Prins,  H,  L,  167,  n. 

A  POLLiYAM  is  explained  iu  Wilson's  Glossary  to  be  a  tract  of 
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ccuntrj  subject  to  a  pettj  chieftain.  In  speaking  of  polUyars  he 
describee  tbcm  as  having  been  originally  petty  chieftains^  occupying 
usually  tracts  of  hill  or  forest,  subject  to  pay  tribute  and  service 
to  the  paramount  state,  but  seldom  paying  either,  and  more  or  less 
independent,  but  as  having  at  present,  since  the  subjugation  of  the 
country  by  the  East  India  Co.,  subsided  into  peaceable  landholders. 
A  poUiyam  is  in  the  nature  of  a  raj.*  It  may  belong  to  an  un- 
divided family,  but  it  is  not  the  subject  of  partition.  It  can  be 
held  by  only  one  member  of  the  family  at  a  time,  vrho  is  styled  a 
polltyar,  the  other  members  of  the  family  being  entitled  to  a 
maintenance  or  allowance  out  of  the  estate,  Naragunty  Lutchmte 
Davamah  v.  Vangama  Naidoo^  9  Moore's  In,  Ap,  66 ;  see  1  Stra. 
H.  Z.  198,  199,  208,  286;  Stra.  Man.  H,  Z,  ^  4:7 ;  2  Dig.  532, 
533,  citing  Narada, 

It  is  somewhat  similar  in  its  nature  to  a  Gwatwal  tenure,  which  waa 
upheld  by  the  judicial  committee  of  the  Privy  Council  in  Rajah  Sela- 
mund  Singh  Bahadocr  v.  Bengal  Government,  6  Moore's  In,  A  p.  101. 
The  succession  to  the  paragunty  poUiyar  in  Madras  being  an- 
cestral estate,  held  to  vest  in  the  nearest  undivided  male  cousin  of 
the  poUiyar  last  seised,  who  died  without  issue  male  in  preference 
to  the  widow. 

The  following  question  was  propounded  by  the  Court  to  the  pun- 
dits of  the  Sudr  Adawlut.  This  jtK>/%am,  the  ancestral  property  of  a 
family  said  to  be  undivided,  has  descended  to  an  adopted  son,  E., 
and  on  his  death,  without  male  issue,  is  taken  possession  of  by  his 
widow,  L.  The  poUiyam  is  now  claimed  by  H.  and  J.,  the  cousins 
of  I.,  the  adoptive  father  of  E.,  as  their  inheritance.  Is  such  claim 
valid,  or  is  L.,  the  widow  of  the  adopted  son  K.,  who  died  without 
male  issue,  entitled  to  succeed  to  the  poUiyam  ?  The  pundits 
answered  as  follows  : — The  Hindoo  law  books,  Vignyaneswara^  &o,, 
declare  that  all  the  members  of  an  undivided  family  have  a  joint  right 
in  their  ancestral  property,  although  only  one  of  them,  being  capable, 
continues  in  possession  thereof.  I.,  who  had  no  issue,  was  not 
justified  in  adopting  E.,  a  stranger,  as  a  son,  to  the  exclusion  of  his 
imdivided  cousins  H.  and.  J;  but  as  he  adopted  him  he,  E.,  became  a 
member  of  the  said  undivided  family;  and  the  said  H.  and  J.  being 
his  undivided  cousins,  still  retain  their  joint  right  to  the  ancestral 
family  property.  It  is  only  when  a  family  is  divided  that  a  widow 
succeeds  to  the  estate  of  her  husband,  who  died  leaving  no  son  ;  but 
when  the  £Emuly  is  undivided  the  right  of  succession  is  not  in  the 
widow,  bat  in  the  undivided  cousins.  This  being  the  rule  of  the 
Hindoo  law,  H.  and  J.,  the  undivided  cousins  of  I.  and  E.,  are  alone 

*  A  poUiyam  is  in  the  nature  of  a  zemindary,  the  succeesion  to  which  is  regu- 
lated by  the  deed  of  pennanent  settlement,  which  recognises  the  order  of 
inheritanoe  according  to  law  and  custom.  It  is  only  when  the  custom  of  the 
family  has  been  proved  to  exist  limiting  the  succession  in  a  particular  manner, 
or  when  an  estate  is  proved  to  have  been  an  andent  semindary  that  it  descends 
contrary  to  the  ordinary  rules  of  Hindoo  law,  8  Morley  Dig.,  pp.  187,  18V,  In- 
heritanoe by  Custom. 
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^Qtitled  to  inherit  the  ancestral  polliyam  referred  to  in  the  question. 
L.,  the  widow  of  E.,  has  no  right  to  succeed  to  it 

The  pundits  consulted  by  the  Court  said  the  Judicial  Committee  in 
delivering  judgment,  as  to  the  rule  of  Hindoo  law,  on  the  assumption 
that  the  plaintiffs  had  established  their  allegations  by  evidence, 
were  of  opinion  that  they  were  entitled  to  succeed.  This  view  was 
adopted  by  the  Court  below,  and  no  objection  to  the  decision  upon 
this  point  has  been  urged  at  our  bar,  ib. 

Enah  yillaqbs. — Enam  villages,  granted  by  the  government  to 
the  grantee  and  his  heirs  male,  for  services  rendered  to  the  state, 
are  governed  by  the  principles  of  Hindoo  law,  respecting  the  par- 
tition of  the  father*s  estate  among  his  heirs.  There  is  nothing 
peculiar  in  the  case,  the  division  is  according  to  Hindoo  law,*  Bod- 
hrao  Uunamont  v.  Nurmug  HaOy  6  Moor^s  In.  Ap,  426.  Enam 
grants  are  not  by  the  Hindoo  law  in  force  in  the  Southern  Mahratta 
country,  distinguishable  from  other  ancestral  real  estate,  and  are 
divisible  among  the  heirs  of  the  grantee,  ib. 

A  Shbotriiam. — Originally,  a  shrotriyam  was  an  assignment  to  a 
shrotriya  or  Brahmin  well  read  in  the  Vedas,  2  Dig.  290,t  it  is 
conferred  by  government,  in  consideration  of  the  individual  merits 
of  the  grantee.  The  succession  to  the  property  would  be  regu* 
lated  either  by  law,  or  by  the  terms  of  the  grant.  Supposing 
the  grant  to  be  exclusive,  it  would  not  be  partible  among  collaterals, 
Furtavb  Bahaudur  Sing  v.  Telukdhasse  Sing,  Beng.  R.  1805,  p.  101. 
And  consequently,  upon  the  death  of  the  shrotriyumdar,  leaving 
sons,  it  would  descend  (not  to  the  eldest  merely,  but)  to  all  the 
sons  in  common ;  the  uncles  would  not  share  in  the  inheritance, 
1  Stra.  H.  X.  210.  In  one  case,  the  grantee  being  dead,  leaving  sons 
and  daughters,  a  dispute  arose  between  the  eldest  son  and  the  uncles, 
as  to  whom  it  belonged,  whether  to  the  lineal  representatives  of  the 
deceased  exclusively,  or  to  them  only  in  common  with  their  uncles. 
The  pundit  replied  to  this  point.  The  first  and  the  other  sons  are  to 
enjoy  the  property  in  question  equally,  defraying  out  of  what  they 
have,  the  necessary  expenses  of  the  family,  and  getting  the  daughters 
married.  Property  acquired  by  the  deceased  and  his  brothers, 
through  their  joint  industry,  or  the  use  of  their  patrimony,  which 
was  in  common,  the  lacter  are  interested  in  together  with  the  sons 
of  the  deceased.  For  his  separate  acquisitions  vest  exclusively 
in  his  descendants.  In  remarks  upon  this  case,  Mr  Oolebrooke  re- 
fers to  Mitacsluzra,  ch.  i.  s.  iv.  §  10,  31,  where  a  reference  is  made 
to  the  text  of  Menu^  ^*  What  a  brother  has  acquired  by  his  labour, 
without  using  the  patrimony,  he  need  not  give  up  to  his  co-heirs." 

Mr  Ellis  says,  a  shrotriyam  granted  for  public  services  is  an 
honourable  reward  to  the  individual,  and  an  inducement  to  others 
to  act  as  he  has  done.     But  the  honour  and  inducement  are  both 

*  Of  course  the  grant  may  regulate  the  descent. 

t  Cruti,  {K\vr6s,)  in  contradistinction  to  Smriti  law,  note  by  Stokes^  Sundara- 
Mwrti  Mudali  v.  Vallinayakki  Ammal,  1  M.  H.  C.  JR.  465. 
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lost,  by  its  becomiag  the  same  as  aooestral  property,  and  being 
subject  to  endless  division.  Of  divisible  property  the  daughters 
would  be  entitled  to  a  share  on  division  taking  place  before  their 
marriage,  but  it  does  not  appear  that  they  can  demand  a  division. 
Mr  Thackaray  says,  The  brother  of  the  deceased  shrotriynradar  can 
have  no  claim  upon  any  grounds.  It  was  not  ancestral  property, 
but  given  by  the  government  as  a  reward  for  services  to  tbe  in- 
dividual. The  government  never  would  have  granted  it  if  they 
had  thought  an  idle  brother  could  have  claimed  a  shara 

And  Mr  Sutherland  says,  I  am  inclined  to  concur  in  the  general 
accuracy  of  the  pundit*s  opinion,  nor  can  I  find  anything  incon- 
sistent with  the  grant,  that  the  estate  should  be  enjoyed  by  the 
heirs  of  the  grantee  according  to  their  legal  interests.  Any  prac- 
tical inconvenience  which,  in  the  course  of  time,  might  be  ex- 
perienced would  be  ascribed  not  to  tha  law,  but  to  the  want  of 
explicitness  in  the  grant.  In  the  present  case  the  estate  having 
been  acquired  by  the  exclusive  exertions  of  the  grantee,  his  brothers 
have  clearly  no  right  to  participate  in  it,  2  Stra.  H,  L,  365. 

As  to  the  interest  of  the  unmarried  daughters  duubt  certainly 
presents  itself.  I  cannot  but  regard  as  more  correct,  more  con- 
sistent with  the  genius  of  the  Hindoo  law,  the  opinions  of  those 
writers  who  admit  the  right  of  unmarried  daughters  to  receive 
from  their  deceased  father's  estate,  merely  what  may  be  sufficient 
to  provide  for  their  marriage.  Texts,  however,  of  Menu  and 
YajnavcUchya  are  adduced  which  mention  the  fourth  part  of  a 
brother*s  share  as  the  unmarried  sister's  allotment ;  and  Vignyanes* 
toara  in  the  Mitacshara  denies  that  the  mention  of  a  quarter  of  a 
share  can  be  construed  as  used  indefinitely,  and  as  merely  intending 
that  a  sufficiency  to  provide  for  the  daughter's  marriage  should  be 
given.  This  author  accordingly  contends,  that  after  the  decease  of 
the  father,  the  unmarried  daughter  participates  in  the  inheritance, 
receiving  one-fourth  of  what  would  be^her^share  were  she  male,  %Ik 
The  doubt  thrown  out  by  Mr  Ellis  above,  viz.,  '*  that  the  honour 
and  inducement  by  its  becoming  tbe  same  as  ancestral  property, 
and  being  subject  to  endless  division,''  is  not  very  satisfactorily 
met  by  the  remark  of  Mr  Sutherland,  viz.,  that  "  any  practical 
inconvenience  which  in  the  course  of  time  might  be  experienced 
would  be  ascribed  not  to  the  law,  but  to  the  want  of  explicitness 
in  the  grant"  Sir  Thomas  Strange,  1  ff.  L,  210,  adopts  the 
opinion  of  Mr  Sutherland,  2  ib,  367,  *'  as  to  this  leading  to  endless 
divisibility,  the  objection  being  inherent  cannot  be  helped,  unless 
obviated  by  the  terms  of  the  grant  importing  a  particular  limita- 
tion, since  otherwise  the  law  must  prevail." 

There  is  no  doubt  that  ordinarily  self-acquired  property  goes 
to  the  sons  as  co-heirs  of  the  acquirer,  but  the  distinction  has  not 
been  drawn  between  such  property  which  follows  the  ordinary 
course  of  descent  and  that  which  is  granted  as  an  honourable  re- 
ward to  an  individoal,  and  as  an  inducement  to  others  to  act  as  he 
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has  done;  and  although  it  maj  be  argued  with  some  show  of 
reason  that  "heirs''  in  Hindoo  law  does  not  refer  to  an  only  son 
alone,  but  includes  all  the  sons  as  co-heirs,  and  that  therefore  a 
shrotriyam  descends  to  all  the  heirs  in  co-parcenery,  and  is  divisible, 
yet  the  intention  of  the  government  in  making  this  particular 
description  of  grant  must  have  been  that  it  should  operate  as  an 
exception  to  the  rule,  and  should  go  to  the  eldest  son,  see  Reguta- 
Hon  iv.  of  1831,  Mad,  The  consideration  for  the  grant,  and  the 
objects  of  the  grant,  are  purely  exceptional.  There  must  be  some 
reason  for  limiting  the  grant  to  the  grantee  and  his  heirs.  There  is 
no  such  limitation  with  reference  to  any  other  self-acquired  property. 
In  a  note  to  2  Stra.  H.  L,  366,  it  is  said,  "  It  would  seem  from  tlus 
(the  observation  ot  Mr  Ellis  above  quoted,  ante^  p.  397)  to  have  been 
Mr  Ellis's  opinion  that  the  grant,  on  the  death  of  the  grantee,  should 
enure  not  to  his  heirs  generally,  but  to  a  select  one,  according  to  the 
notion  expressed  by  him  in  the  following  remarks  in  2  Stra,  H,  L, 
363,"  speakiog  cf  the  conocopily  of  a  village,  '^  I  doubt  whether 
the  maravurtanah,  <fec.,  perquisites  of  office  granted  for  the  per- 
formance of  specific  duties  can  be  '  accounted  the  same  as  house- 
hold property.'  On  the  contrary,  it  appears  to  me  that  they 
cannot  so  be  accounted.  For  what  is  the  real  nature  of  them  ? 
Are  they  not  given  for  the  subsistence  of  the  office,  enabling  him 
to  apply  his  whole  time  and  attention  to  the  accounts  of  the  vil- 
lage, and  would  not  the  division  of  them  among  a  number  for 
whose  maintenance  they  cannot  adequately  provide  destroy  their 
object  ?  Again,  does  not  the  law  that  regards  the  grant  of  a  corrody 
apply  to  these  and  similar  perquisites  ]  and  has  not  the  grantor, 
or  he  who  pays,  a  right  to  see  that  they  ard  appropriated  accord- 
ing to  the  original  intention  under  which  they  were  granted! 
I  have  no  doubt  but  it  applies,  and  that  similar  official  perquisites, 
though  certainly  heritable,  are  not  divisible,  nor  ought  they  to 
descend  by  primogeniture.  The  most  capable  of  the  direct,  or  in 
their  default,  of  the  collateral  descendants  of  the  first  grantee, 
should  be  selected  for  the  performance  of  the  duties  of  the  office, 
who  should  enjoy  the  whole  perquisites."  See  Reg,  xxix.  of  1802; 
vi.  of  1831,  Mad. 

A  SHBOTBIYAM  IS  INALIENABLE. — A  shrotriyam  has  been  held  to  be 
inalienable,  except  for  the  holder's  life  interest,  Sundaramurti 
Mvdali  V.  Vallinayakki  Ammal,  1  Mad.  H.  L,  465,  antty  p.  132. 

A  OORRODT. — A  corrody  seems  to  be  an  incorporeal  hereditant,  1 
Stra,  H.  L,  16.  It  is  the  grant  of  an  annuity  assigned  upon  some 
particular  fund,  2  Dig,  163  ;  1  Stra,  H,  L,  209.  It  signifies  what 
is  fixed  by  a  promise  in  this  form,  "  I  will  give  that  in  every  mouth 
of  Kartiki,"  Jiia,  Vahana^  ch.  ii.  §  13.  Deliverable  annually, 
monthly,  or  at  any  other  fixed  periods,  ih,  note  by  Srikrishna, 
Where  one  of  an  undivided  family,  being  the  conocopily  of  a  village, 
received  the  Mara  Vurtanahy  Bazar  Vurtanah,  and  other  dues, 
a  question  was  submitted  to  a  pundit  as  to  whether  he  was  ao- 
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ooontable  for  them  to  his  oo-paroeners,  notwithstanding  he  alone 
disoharges  the  whole  dutjf  His  replj  was,  that  brothers  un- 
divided must,  without  reservation,  equally  share  all  the  cattle  and 
household  goods  left  by  their  father,  and  the  Mara  Yurtanah  being 
considered  the  same  as  household  property,  it  follows  that  the  per- 
quisites in  question  are  divisible. 

Upon  this  Mr  Colthrookt  remarks,  ''If  the  office  be  hereditary 
in  the  family,  the  dues  or  profits  appertaining  to  it  must  be  subject 
to  be  shared.  But  in  such  case  it  classes  with  immoveables ;  and 
corrodies  and  the  dues  belonging  to  it,  cannot  be  reckoned  household 
property,"'  2  Sira,  U.  L,  363. 

Sir  Thomas  Strange,  1  H.  L,  209,  says,  But  a  corrody  being  the 
grant  of  an  annuity  assigned  upon  some  particular  fund,  if  made 
to  one  of  an  undivided  family  and  his  heirs,  with  nothing  in  it  to 
control  the  operation  of  the  law,  would,  upon  the  death  of  the 
grantee  leaving  sons,  descend  in  common,  and  be  divisible  among 
them  on  partition,  Katyayana,  3  Dig,  375 ;  Mayukha,  ch.  iv.  s.  viL 
§23. 

Offices  attached  to  paoodas. — So  with  regard  to  the  various 
offices  attached  to  pagodas  and  other  religious  houses  of  the  natives ; 
teertam  or  holy  water,  either  of  some  sacred  spriug  or  a  mixture 
of  liquids  in  which  the  sacred  images  have  been  washed ;  and 
prasadum  or  holy  food,  prepared  in  the  pagoda  for  the  consump- 
tion of  holy  men,  and  the  rights  of  Brahmins  attendant  upon 
funerals  and  the  like,  which,  however,  some  of  them  may  be  dis- 
posable by  regulating  the  periods  of  their  enjoyment^  as  they  are 
in  general  hereditary,  so  are  they  common  and  divisible,  3  Dtg,  375. 
Mr  Golebrooke  says,  The  hereditary  privileges  of  the  family,  with 
the  income  arising  from  them,  are  divisible  among  heirs,  like  other 
patrimony  under  the  general  rules  of  inheritance.  At  most  of  the 
religious  establishments  of  the  Hindoos,  and  at  their  great  temples^ 
the  various  offices  attached  to  them  are  considered  as  hereditary, 
together  with  the  perquisites  belonging  to  them,  2  Stra,  H.  L,  369. 

Lands  endowed  fob  beligious  purposes. — Lands  endowed  and 
set  apart  for  religious  purposes  are  not  inheritable,  and  therefore 
not  divisible,  though  the  management  of  them  may  be  so,  £lder 
Widow  of  Rajah  Chutter  Sein  v.  Younger  Widow  of  Rajah  Chutter 
Sein,  Beng.  R.  1807,  p.  103 ;  1  Stra.  H,  L.  208,  210 ;  Stra.  Man. 
iT.Z.  §27. 

Women. — ^Women  are  not  partible,  Jim,  Vahana,  ch,  vi.  s.  ii. 
§  23 ;  Mayukha,  ch.  iv.  s.  vii.  §  19  ;  Mitac,  ch.  i.  8.  iv.  §  16 ;  this 
term  is  supposed  to  apply  to  the  wives  of  co-heirs,  1  Stra,  H.  L. 

2n. 

Clothes,  vehicles,  ornaments,  prepared  food,  water,  wpmen,  and 
furniture,  for  repose  or  for  meals,  are  declared  not  liable  to  parti* 
tion,  Jim,  Vahana^  ch.  vi.  s.  ii.  §  23,  24;  Mitac,  ch.  i.  s.  iv.  §  16. 
Clothes  which  have  been  ordinarily  worn  must  not  be  divided, 
Mitac  ch.  i.  s.  iv.  §  15 ';  Daya  Krama  Sangraha,  ch.  iv.  &  ii.  §  13. 


Digitized  by  VjOOQIC 


PARTITION.  401 

On  the  principle  of  appropriation  things  become  impartible,  what  is 
used  by  each  person  belongs  ezclnsiyelj  to  him,  Mttac.  oh.  i.  s.  ir. 
§  17,  18,  19 ;  1  Stra.  ff.  L,  210.  But  clothes  of  value,  as  court 
dresses  and  the  like,  worn  only  on  particular  occasions  in  which 
all  are  interested,  remain  for  common  use,  and  are  not  liable  to 
partition.  But  if  they  are  sold  the  proceeds  are,  3  Dig,  376,  381 ; 
1  Stra,  H.  L,  211. 

Where  one  member  has  more  jewels,  etc.,  than  another — It 
appears  that  if  one  member  of  the  &mily  have  more  jewels,  or  apparel 
than  another,  the  excess  should  be  divided,  Mitac,  ch.  i.  a  iv.  §  19  ; 
1  Stra.  ZT.  Z.  21 1 ;  2  ib.  370 ;  3  Dig,  373.  What  clothes  had  been 
usually  worn  by  the  father  must  be  given  after  his  death  at  parti- 
tion to  the  person  who  partakes  of  fbod  at  his  obsequies.  "  The 
clothes  and  ornaments,  the  bed  and  similar  furniture,  appertaining 
to  the  father  as  well  as  his  vehicle  and  the  like,  should  be  given 
after  perfuming  them  with  sacred  drugs  and  wreaths  of  flowers  to 
the  person  who  partakes  of  the  funeral  repast,  Vrihaspati,  Mitac, 
oh.  i.  s.  iv.  §  17-19. 

Books,  tools,  &o. — Sir  Thomas  Strange  says,  Books,  tools,  and 
implements  of  art  belong  generally  to  those  who  can  best  employ 
them,  the  rest  taking  to  other  parts  of  the  property,  unless  where 
the  whole  consists  of  nothing  else,  in  which  case  there  must  be  a 
general  distribution,  or  a  sale,  and  equal  division  of  the  proceeds, 
1  H.L.2lS,po8t,T^.  412. 

Regalities  and  zemindabies. — Regalities  and  ancient  zemin- 
daries  which  have  vested  in  the  eldest  son  are  impartible,  on  the 
principle  that  royalty  is  indivisible,  1  Stra,  H,  L.  198,  208.  But 
the  personal  property  of  the  king  or  zemindar  are  an  exception  to 
the  rule,  and  are  partible,  2  Stra,  U.  L,  329,  330 ;  Ellis;  Stra,  M. 
H.  L.  §  280,  ii.  iv.  Judgment  of  Sadr  Court  in  R,  A,  11  of  1816 
and  64  of  1848 ;  Dee,  12  of  1850 ;  \  S,  D.  p.  141,  Lands  purchased 
with  the  profits  of  these  regalities,  &c.,  are  partible  property. 
But  though  the  former  are  not  partible,  the  younger  sons  are  en- 
titled to  a  maintenance,  which  ought  to  be  apportioned  with  re- 
ference to  the  dignity  of  the  family  and  the  extent  of  the  posses- 
sions of  the  reigning  son ;  and  it  would  seem  that  they  are  also 
entitled  to  a  residence  either  in  the  family  mansion,  or  elsewhere. 

Lands  granted  to  maintain  rank,  eto. — Land  specially  granted 
to  maintain  the  rank  and  dignity  of  a  fennily.  Judgment  of  Sadr  Court 
in  R.  A,  5  of  1850 ;  Sadr  Dec.  94  of  1851,  and  74  of  1858  ;  Stra. 
M,  H.  L.  §  280,  iii.,  or  settled  by  government  on  the  eldest  son. 
But  land  purchased  with  the  surplus  profit  of  these  estates  ranks 
as  personal  property,  and  may  be  divided.  But  this  will,  of  course, 
depend  upon  the  terms  of  the  grant 

Nuptial  gifts. — Nuptial  gifts  received  by  a  man  with  his  wife 
are  exclusively  his,  even  although  the  joint  property  bears  the  ex- 
penses of  the  marriage ;  as  the  expenditure  is  incidental  only  it 
does  not  render  them  partible.    So  what  is  received  at  a  marriage 

2o 
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in  the  form  termed  Assoora,  at  which  presents  are  made  by  tht 
bridegroom  to  the  father  or  kinsman  of  the  bride,  1  Stra,  H,  L. 
215,  216. 

Annuity. — An  annuity  descending  to  the  sods  of  an  annuitant 
U  divisible,  1  Stra,  H,  L.  209 ;  Stra,  M,  H,  L,  §  283. 

Dues  attached  to  the  offiob  of  kubnak. — Dues  attached  to 
the  office  of  kurnam  are,  in  an  associated  family,  in  practice 
brought  into  the  common  stock,  but  after  separation,  inasmuch  as 
the  dues  are  insepsirable  from  the  office,  they  belong  exclusively  to 
the  person  performing  the  duties.  The  kurnam  and  conocopoly, 
in  the  sense  Sir  Thomas  Strange,  vol.  i  p.  210,  uses  the  latter  tenn, 
perform  the  same  duties. 

Self- ACQUISITIONS. — This  is  the  subject  with  reference  to  which 
questions  upon  the  divisibility  of  property  most  frequently  arise. 
We  have  more  than  once  remarked  that  property  amongst  Hindoos 
is  either  ancestral  or  self-acquired,  or  it  may  be  both.  The  sub- 
ject of  ancestral  property  has  been  already  fully  discussed,  and 
that  of  self-acquired  property  partially,  the  more  complete  elucida- 
tion of  which  now  becomes  necessary. 

The  common  stock  of  an  undivided  family  may  be  augmented, 
and  improved  during  their  joint  occupation  by  the  different  mem- 
bers of  the  family,  and  the  question  whether  these  accretions  are 
the  sole  property  of  him  through  whose  instrumentality  they  ac- 
crued, or  whether  they  become  the  joint  property  of  the  common 
family,  and  therefore  liable  to  division  as  ancestral  property,  (par- 
takiog  of  the  nature  of  both,)  depends  in  a  great  measure  upon 
whether  they  arose  from  the  employment  of  the  common  stock,  or 
by  the  sole  original  and  independent  exertions  of  the  individual ; 
and  if  the  former,  the  benefit  arising  from  such  augmentation  or 
improvement  accrues  to  all  alike,  without  regard  to  the  degree 
in  which  each  contributed  to  its  augmentation.  And  such  accre- 
tion may  be  said  to  be  of  the  nature  of  ancestral  property ;  at  all 
events,  it  follows  the  law  of*  that  class  of  property  as  to  the  inci- 
dent of  divisibility.  If,  on  the  other  hand,  its  acquisition  is  not 
attributable  to  the  use  of  the  joint  stock,  but  is  solely  due  to  the 
original  and  independent  exertions  of  the  individual  acquirer, 
then,  upon  partition,  his  co-heirs  will  have  no  right  to  a  share, 
although  during  its  accretion  he  continued  undivided  from  them, 
and  he  enjoyed  in  common  with  them  all  the  advantages  of  union, 
Mai^ukha,  ch.  iv.  s.  iv.  §  5 ;  Jim,  Vahana,  ch.  vi.  a  i.  §  30-38 ; 
Mitacsfiara,  ch.  i.  s.  iv.  §  1-6,  10,  29  ;  JDaya  Krama  Sangraha^ 
ch.  iv.  8.  ii.  §  1,  et  seq. ;  1  Stra,  U,  L,  213,  214 ;  2  ib,  372. 

The  acquisition  of  a  man  made  by  his  own  means  aix>nb  is 
NOT  divisible  AMONGST  HIS  BROTHEttS. — Whenever  property,  move- 
able or  immoveable,  may  have  been  gained  by  a  co-parcener  with- 
out detriment  to  the  paternal  estate,  such  acquisition  becomes  his 
sole  property,  and  his  brothers  have  no  claim  to  it.  Should  there 
have  been  joint  labour  or  funds  used,  the  acquisition  must  be 
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equally  divided  among  the  brothers,  as  declared  by  Menu  and 
Yajnavalchya,  2  Macn,  Print.  H,  L,  161. 

Half  brother. — A  brother,  whether  of  the  half  or  whole  blood, 
cannot  share  the  acquisitions  exclusively  made  by  his  brother 
without  the  use  of  the  patrimony ;  but  if  it  were  made  with  the 
use  of  the  joint  funds,  according  to  tbe  law  as  current  in  Bengal,  the 
acquirer  should  have  twice  as  much  as  the  rest  of  the  co-parceners, 
but  to  any  augmentation  in  the  nature  of  an  increment  tlus  rule 
does  not  apply,  and  all  the  brethren  share  equally.  *^  Among 
unseparated  brethren,  if  the  common  stock  be  improved  or  aug* 
mented  by  any  one  of  them  through  agriculture,  commerce,  or 
similar  means,  an  equal  distribution  nevertheless  takes  place,  and 
a  double  share  is  not  allotted  to  the  acquirer,''  Mitac.  ch.  L  a.  iv. 
§31. 

Whether  the  joint  stock  contributed  to  the  acquiBition  is  some- 
times a  nice  question ;  and  Mr  Ellis,  (2  Stra.  M,  L,  373,)  says, 
"  The  judge  must  determine,  on  an  equitable  consideration  of  tbe 
circumstances  of  the  case,  whether  the  acquisitions  of  any  of  the  in- 
dividual  parceners  have  been  made  without  such  use  of  the  family 
property  as  in  law  would  render  them  divisible.'' 

Where  brothers  are  living  in  union,  the  law  will  imply  that 
acquisitions  are  made  by  the  use  of  the  family  property.  But 
wheu  the  contrary  is  shown,  they  are  not  divisible.  Mr  Ellis  was 
of  opinion,  in  one  case  where  the  defendant  acquired  learning  with- 
out the  aid  of  the  family  property,  tbat  if  he  had  been  educated 
by  his  father  the  case  would  have  been  different,  for  it  must  have 
been  at  the  expense  of  the  family  had  it  been  so,  and  in  that  case 
the  acquisition  would  by  coTisequence  have  been  family  property.  Sir 
Thomas  Strange  adds  a  quaere  as  to  the  position  in  italics,  2  H,  X. 
376  ;  and  if  Mr  Ellis  be  correct,  there  is  scarcely  any  self-acquisi- 
tion that  would  not  in  one  sense  have  been  obtained  through  the 
instrumentality  of  the  family  property  j  for  a  man's  education  is 
always  conducive  more  or  less  to  the  acquisition  of  wealth.  Pro- 
bably what  Mr  Ellis  meant  to  say  was,  that  after  the  death  of  the 
father,  if  the  common  stock  is  employed  in  educating  any  of  the  co- 
heirs, and  he,  by  means  of  tbat  education  accumulates  wealth,  the 
ancestral  property  has  sustained  detriment  by  the  expenditure  on 
the  education,  there  being  no  moral  or  legal  obligation  on  the  co- 
parceners to  apply  the  common  fund  for  any  such  object.  His 
observation  must  be  read  with  reference  to  the  facts  ot  the  case 
upon  which  he  writes,  and  there  tbe  defendant  educated  himself, 
and  it  was  sought  to  show  that  the  common  stock  was  used  for 
that  purpose ;  at  all  events,  it  would  be  a  strange  doctrine,  in  the 
absence  of  more  direct  authority  on  the  subject,  to  hold  that  be- 
cause a  parent,  in  the  exercise  of,  at  most,  a  moral  obligation,  dis- 
burses some  of  the  ancestral  property  in  educating  his  son,  that  all 
the  acquisitions  of  that  son  arising  primarily  or  secondarily  from 
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Buch  education  were  derived  from  the  eraploymeot  of  tbe  common 
stock,  aud  therefore  divisible.  It  must,  however,  be  admitted 
that  Mr  Ellis^s  remarks  are  specially  directed  to  a  case  where  the 
son  was  educated  by  the  father.  Such  an  expenditure  seems  more 
properly  to  come  within  the  category  of  an  incidental  one. 
Joint  pqnds — Acquisitions  by  one  of  pour  brothers  with 

THE  aid  of  his  FATHEH's  FUNDS  AND  LABOUR,  WILL,  ON  PARTITION, 
BE  MADE  INTO  TEN  PARTS,  OP  WHICH  FIVE  WILL  GO  TO  THE  FATHER, 
TWO  TO  THE  ACQUIRER,  AND  ONE  TO  EACH  OF  HIS  BROTHERS  ;  IP  AC- 
QUIRED WITHOUT  ANY  AID  INTO  TWO  PARTS,  THE  FATHER  TAKING 
ONE,  AND  THE  ACQUIRER  ONE,  THE   BROTHERS   HAVING  NO  RIGHT  TO 

ANY  SHARE. — In  both  cases,  tbe  acquirer's  sons  are  entitled  to  the 
portion  to  which  their  father  was  entitled,  Daya  Bhaga,  Daya  TcUwa^ 
and  other  authorities.  The  text  of  Kaiyayana  cited  in  tbe  aboye 
authorities,  "  A  father  takes  either  a  double  share  or  a  moiety  of 
his  son's  acquisitions  of  wealth."  Here  tbe  father  has  a  moiety  of 
the  goods  acquired  by  his  son  at  the  charge  of  his  estate ;  the  son 
who  made  the  acquisition  has  two  shares,  and  the  rest  take  one 
apiece.  But  if  the  &ther*s  estate  had  not  been  used,  he  has  two 
shares — the  acquirer  as  many,  and  the  rest  are  excluded  from  par- 
ticipation, Daya  Bhaga ;  2  Macn,  Prins.  H.  L.  164. 
Acquisitions  made  by  a  man  jointly  with  his  brother's  four 

SONS,  BY  means  OF  JOINT  FUNDS,  WILL  BE  DIVIDED  INTO  TWO  POR- 
TIONS, OP  WHICH  ONE  WILL  BE  TAKEN  BY  THE  ACQUIRER,  AND  THE 
OTHER  BE  SHARED  EQUALLY  BY  THE  FOUR  SONS  OF  HIS  BROTHER. — 

Supposing  one  of  the  two  undivided  brothers  to  have  died,  leaving 
four  sons,  his  brother,  and  a  son,  him  surviving,  and  the  family  to 
have  subsequently  separated  in  respect  of  food  only;  and  after  the 
elder  brother's  death,  their  property  being  undivided,  and  lands  hav- 
ing been  acquired  by  means  of  their  joint  funds  and  labour  in  the 
name  of  the  surviving  brother^s  son,  and  that  son  to  have  managed 
the  estate ;  in  this  case  the  property  will  be  made  into  two  shares, 
of  which  one  will  go  to  the  four  sons  of  the  deceased  brother,  in  right 
of  their  father,  and  the  remaining  one  to  the  surviving  brother. 
The  portion  which  will  go  to  the  four  sons  of  the  deceased  brother 
will  be  equally  shared  by  them,  Daya  Bhagay  Daya  Tattoa,  and 
other  authorities,  2  Macn,  Prim,  H,  L,  163.  But  it  must  be  under- 
stood in  this  case,  that  the  sons  of  the  deceased  brother  did  not 
individually  contribute  anything  to  the  acquisition.  The  right 
they  derived  was  from  their  father  and  in  virtue  of  his  contribu- 
tion, 2  Maxn,  P  H,  L,  163  n. 

Younger  brother  joined  with  elder  in  management  op 
SELF-ACQUIRED  PROPERTY. — If  a  younger  brother  is  associated  with 
an  elder  in  the  management  of  property  acquired  solely  by  the 
latter,  he  is  entitled  to  his  share,  Abraham  v.  Abraham^ 
9  Moore's  In,  Ap,  195. 

Incidental  expenditure. — Where  the  expenditure  is  inoidenta 
to  the  acquisition,  and  has  not  been  made  for  the  express  purpose  of 
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gain,  the  expenditure  does  not  give  the  gain  a  partible  character. 
Thus  the  expenditure  of  wealth  for  nourishment,  maintenance,  or 
otherwise,  must  necessarily  be  made  by  a  person  remaining  at 
home,  and  though  it  contribute  to  the  end,  yet,  as  it  was  not  de« 
signed  for  the  acquisition  of  wealth,  it  cannot  be  considered  as  the 
cause  of  the  acquisition,  since  that  is  similar  to  the  sucking  of  the 
mother's  milk,  Visvarupa,  Jim.  Vahana,  ch.  vi.  s.  i.  §  47,  48.  Hence, 
[because  its  being  actually  intended  for  that  purpose,  is  a  requisite 
to  its  being  the  cause  of  the  acquisition,  Makesvare,]  though  much 
wealth  belonging  to  the  father  have  been  expended  in  festivity 
at  the  son's  initiation,  or  at  his  wedding,  what  is  obtained  by  him 
in  alms  during  his  austerities  as  a  student,  or  received  on  account 
of  his  marriage  is  not  common,  for  that  expenditure  of  wealth  was 
not  made  with  a  view  to  gain,  ib,  §  49.  So  that,  to  give  the 
acquisitions  a  joint  character,  there  must  have  been  a  joint  la- 
bour, or  the  common  fund  must  have  directly  contributed  to  the 
gains,  Jim,  Vahana,  ch.  vi.  s.  i.  §  48-51. 

Divisibility  of  gains  of  science. — The  ordinary  gains  of 
science  ai*e  divisible  when  such  science  has  been  imparted  at  the 
family  expense,  and  acquired,  while  receiving  family  maintenance  ; 
otherwise,  where  the  science  has  been  imparted  at  the  expense  of 
persons  not  members  of  the  learner's  family,  Chalakonda  Alasani 
V.  Chalakonda  Eatnachalam,  2  Mad.  H.  0.  E,  56. 

Mr  Justice  HoUoway,  in  delivering  judgment  in  this  case,  said, 
We  are  constrained  to  say  that  we  feel  bound  by  authority  to  hold 
that  the  gains,  at  all  events  the  ordinary  gains,  of  learning  and 
science,  which  have  been  taught  at  the  expense  of  the  family  funds, 
are  not  impartible.  To  render  them  so,  the  science  or  learning 
must  have  been  imparted  by  persons  not  members  of  the  learner's 
family ;  and  the  learned  judge  adds,  that  although,  in  deference  to 
the  elaborate  judgment  of  the  Civil  Court,  we  have  entered  upon 
this  discussion,  it  is  in  our  opinion  doubtful  whether,  upon  the  facts 
of  this  case,  the  question  arises. 

All  the  authorities  in  support  of  this  rule  of  Hindoo  law,  which 
is  most  difiScult  to  apply  in  practice,  were,  in  this  case,  cited  both 
by  the  civil  judge,  (who  held  an  opinion  adverse  to  that  just 
expressed  by  Mr  Justice  Holloway^  and  by  Mr  Sloan,  who 
argued  the  case  for  the  appellant  with  great  ability.  Yet  it 
can  hardly  be  regarded  as  an  authority  which  decides  this  in- 
tricate and  difficult  question  of  Hindoo  law,  for  the  judgment  of 
the  appellate  Court  did  not  proceed  upon  that  ground,  but  turned 
on  a  very  different  point — viz.,  the  gains  of  prostitution.  The 
question  of  the  divisibility  of  the  gains  of  science  and  learning  ac- 
quired by  one  of  its  members  amongst  an  undivided  Hindoo  family 
has  therefore  yet  to  be  decided,  and  the  better  opinion  seems  to 
be,  that  when  it  does  come  before  the  Courts  for  judicial  decision 
it  will  be  held  that  the  opinions  of  old  text  writers  and  commen- 
tators will  have  to  give  way  like   other  equally  complicated  and 
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embarrassing  rules  of  the  same  law ;  saob,  for  iustauoe  as  the  rule 
which  makes  vice  an  impediment  to  inheritance  before  the  enlighten- 
ment of  sounder  reason  and  the  requirements  of  modern  societj. 
It  will  be  found  that  the  impossibility  of  appl^'ing  the  rule  with 
any  regard  to  the  principles  of  law  or  equity  will  induce  the 
Courts  to  hold,  that  it  is  a  relic  of  a  past  and  barbarous  age,  which 
cannot  be  acted  upon  in  consequence  of  its  impracticable  naturi),  aris- 
ing from  the  difficulty  of  drawing  the  line  as  to  what  is,  or  is  not, 
imparted  at  the  family  expense.  Its  impracticability  lies  at  the  very 
foundation  of  the  rule,  for  what  source  of  gain  is  there  that  is  not 
traceable,  if  not  attributable,  to  expenditure  of  family  funds  f  What 
science  or  learning,  which  has  been  acquired  by  the  members  of  a 
family  is  there  that  is  not  primarily,  or  remotely  attributed  to  the  ex- 
penditure of  ancestral  property  1  A  member  of  a  Hindoo  family  can 
acquire  no  gains  without  the  preliminary  expense  of  maintenance. 
Does  maintenance,  then,  cause  the  gains  of  learning  or  science  to  be 
divided  amongdt  the  fraternity  ?  No  man  can  acquire  science  with- 
out the  rudiments  of  education,  upon  which  family  property  has 
been  expended.  Does  that  cause  his  self-acquired  property  to  be 
brought  into  hotchpot  and  divided  amongst  his  brethren  )  A  father 
wishes  his  son  to  become  a  member  of  a  learned  profession,  or  to 
be  trained  to  commercial  pursuits.  The  ancestral  property  has 
been  spent  in  preparing  him  for  the  position  for  which  he  is  ulti- 
mately destined.  He  still  remains  undivided,  and  has  accumulated 
wealth.  Are  his  acquisitions  to  be  applied  to  the  enrichment  of  his 
brothers,  simply  because  he  has  been  taught  a  profession,  or  a  trade, 
or  has  accepted  maintenance  from  the  ancestral  funds  f  It  is  im- 
possible for  any  man  to  gain  wealth  without  the  ancestral  property 
having  in  some  manner  contributed  directly  or  indirectly  to  its 
acquisitioa  Does  that  give  his  brothers  an  interest  in  his  self-ac- 
quired property,  and  a  right  to  share  in  the  distribution  of  the 
family  property  on  its  partition  1  Can  it  confer  upon  the  family 
a  right  to  participate  in  his  acquisitions,  when  he  is  availing  him- 
self of  nothing  more  than  the  law  gives  him,  without  exacting  any- 
thing from  him  in  return  ? 

In  respect  op  what  acquisitions  the  rule  applies. — Wealth 
acquired  by  learning,*  anything  given  by  a  friend,  received  at  or 
on  account  of  marriage,  or  presented  as  a  mark  of  respect  to  a 
guest,  gains  by  science,  or  by  valour,  or  wealth  received  from 
afifectionate  kindred  belongs  to  him  who  acquired  it  Hereditary 
property  which  had  been  taken  away  but  recovered,  acquisitions  by 
labour,  as  agriculture,  service,  merchandise,  what  a  man  gains  by 
his  own  ability  without  relying  on  the  patrimony,  the  wealth  of 
a  wife,  Mayukhoy  ch.  iv.  s.  vii.  §  1,  rf  seq,;  Jim,  Vahanay  oh.  vi. 
8.  i.  §  1,  ef  8eq, ;  Mitacshara,  ch.  i.  s.  iv.  §  I,  et  seq, ;  Daya  Krama 
Sangraha,  ch.  iv.  s.  iL  §  1,  ef  seq.;  3  Dig,  338.     Each  of  these 

*  See  the  enumeration  of  acquisitions  by  learning,  Mayuhha,  eh.  iy.  b.  vii 
8  5. 
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have  reoeived  extended  BignificatioDS.  Acquisition  by  learning  is 
explained  to  be  wealtli  gained  through  science,  n^hich  was  acquired 
from  a  stranger,  while  receiving  a  foreign  maintenance,  Katyayana. 

The  Sanscrit  word  for  science  (vidya)  is  derived  from  the  word 
vid,  to  know,  signifies  any  knowledge  or  skill,  Jim.  Vahana,  ch.  vi. 
s.  ii.  §  17.  In  fact,  in  all  cases  whatsoever,  wherein  superior  skill 
is  required,  the  wealth  gained  is  technically  denominated  the  acqui- 
sition of  science,  Jagannatka,  3  Dig,  340. 

It  includes  what  was  gained  by  solution  [of  a  (difficulty]  after  a 
prize  has  been  offered,  what  is  obtained  from  a  pupil,  or  by  offici- 
ating as  a  priest,  or  for  answering  a  question,  or  for  determining 
a  doubtful  point,  or  through  display  of  knowledge,  or  by  success  in 
disputation,  or  for  superior  skill  in  reading.  It  extends  to  the 
arts ;  what  is  won  from  another  as  a  stake  at  play,  or  a  fee  for  a 
correct  opinion  between  two  litigants  on  a  point  of  law,  so  in  a  con- 
test between  two  persons  respecting  their  knowledge  of  sacred 
ordinances,  or  in  any  other  contest  respecting  their  attainments  ; 
what  is  won  by  beating  another  at  play  ;  what  is  gained  by  paint- 
ers, goldsmiths,  and  other  artists.  Having  taken  gold  or  the  like 
belonging  to  the  joint  stock,  and  having  made  bracelets  or  similar 
things,  the  value  which  is  thus  superadded  by  the  skill  of  the 
artist  to  the  price  of  the  gold,  <Scc.,  is  an  acquisition  made  through 
science,  Sfikrishna ;  Jim,  Vahana^  ch.  vi.  s.  ii.  §  1-13,  and  note, 
§  1 ;  Maynkha,  ch.  iv.  s.  vii.  §  5 ;  Katyayana,  3  Big,  333 ;  Baya 
Krama  Sangraha^  ch.  iv.  s.  i.  §  13. 

Gift  by  a  friend. — The  importance  of  gifts  or  presents  from 
a  friend  is  enhanced,  ''since  it  is  in  such  modes  that  acquisi- 
tions are  usually  made  without  expenditure,"  particularly  among 
Brahmins,  Jim,  Vahana^  ch.  vi.  s.  i.  §  8 ;  1  Stra.  H,  L,  216  ;  Menu^ 
ch.  X,  §  1 15,  ch.  xi.  §  24,  42,  70,  254.  Sir  Thos.  Strange  says, 
vol.  i.  p.  215,  With  regard  to  a  gift,  in  order  to  its  vesting  separately, 
it  must  have  been  pure  in  its  motive  and  personal  in  its  object, 
for,  if  it  were  in  return  for  something  previously  given,  it  would  be 
liable  to  be  considered  as  common  property,  common  property 
having  been  used  in  obtaining  it.  Not  that  wherever  there  have 
been  mutual  gifts,  the  gifts  to  the  co-parcener  are  necessarily  par- 
tible. It  depends  upon  whether  the  one  have  been  in  considera- 
tion of  the  other ;  a  present  made  with  a  view  to  a  return.  A  gift 
under  such  circumstances  loses  the  nature  of  one,  do  ut  des,  it  is 
too  like  a  contract,  the  result  of  which  is  common. 

Nuptial  gifts. — Menu,  ch,  ix.  §  206,  says.  Anything  received 
on  account  of  marriage  is  not  partible.  Katyayana  says.  What  is 
received  by  a  damsel  equal  in  class  at  the  time  of  accepting  her 
[in  marriage,]  let  a  man  consider  as  wealth  received  with  the 
maiden,  it  is  deemed  pure,  and  promotes  increase  [of  prosperity.] 
But  let  him  know  that  to  be  received  on  account  of  marriage, 
which  is  accepted  by  him  with  his  bride,  MayukJia,  oh.  iv.  s.  vii. 
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§  13,*  and  is  not  partible.  What  is  received  at  a  marriage  ooDoluded 
in  the  form  termed  assooroy  or  the  like.  For  at  such  a  marriage 
wealth  is  received  from  the  bridegroom  by  the  father  or  kinsman 
of  the  bride,  Mitac.  ch.  i.  s.  iv.  §  6,  and  note;  1  Strcu  H,  L.  216. 
See  Menu,  ch.  iii.  §  31. 

Gifts  must  be  made  to  the  donee. — ^The  gift  must  be  made  to 
the  donee,  for  if  anything  be  given  to  one  expressly  in  considera- 
tion of  his  being  the  son  of  a  person  named,  all  the  sons  of  that 
person  are  entitled  to  partake  on  the  ground  of  common  rela- 
tionship, Srtkrtshna  and  Achyuta;  Jim,  Vahana,  oh.  vL  &  i.  §  51, 
note,  1  Stra.  ff.  L,  216.t 

Exception  to  rule. — An  exception  in  a  case  or  two  may  be 
made  to  the  precept  that  acquisitions  without  the  use  of  the 
common  stock,  or  by  joint  exertion,  are  not  divisible.  Thus  trea- 
sure found  by  an  unseparated  brother  is  one  instance,  and  the 
receipt  of  anything  given  by  a  stranger  through  commiseration  ia 
another.  These,  although  not  obtained  by  means  of  the  joint 
fund,  nevertheless,  are  divisible,  Jim.  Vahana,  ch.  vi.  s.  i.  §  37, 
note,  Sriki-ishna,  1  Stra.  ff.  L.  216. 

A  practice,  however,  prevails  amongst  virtuous  people  of  divid- 
ing wtalth  gained  by  receipt  of  presents  without  expenditure  of 
'joint  property,  either  from  a  feeling  of  mutual  affection,  or  manly 
sentiment,  or  upon  the  erroneous  notion  of  Srikara  and  others, 
that  property  acquired  before  separation  is  impartible,  and  they 
have  done  it  voluntarily.  But  this  is  not  founded  on  uniform 
practice,  Jim-,  Vahana^  ch.  vi.  a  i.  §  53 ;  i6.  a  ii.  §  13,  note,  Sri- 
krishna, 

Propebtt  recoyered. — Even  property  inherited  from  the  pa- 
ternal grandfather  which  has  been  long  lost,  and  is  not  recovered 
by  the  rest  through  inability  or  through  aversion  from  the  efforts 
requisite  for  its  recovery,  belongs  exclusively  to  the  father,  if  re- 
covered by  him  at  his  own  expense,  and  by  his  own  labour,  and  is 
not  common  property,  Jim  Vahana,  ch.  vi.  s.  ii.  §  31,  32,  34 ;  ib. 
ch.  vi.  B.  i.  §  33,  40 ;  MUac.  ch.  i.  a  iv.  §  1 ;  MayvkJia,  ch.  iv.  s. 
vii.  §  3  ;  3  Dig.  365,  requires  the  acquiescence  of  the  other  sons ; 
and  Sir  Thomas  Strange,  I  ff.  L.  217,  adds.  Unless  there  appear 
to  be  an  abandonment  of  them,  by  which  silent  neglect  on  their  part 
may  be  evidence,  the  onus  of  proof  of  acquiescence  should  be  upon 
the  party  claiming.  C.  and  B.,  represented  respectively  by  the 
appellant  and  respondent,  were  descended  from  R,  who  in  his  life- 
time was  proprietor  of  two  of  the  villages  in  dispute.  About  the  time 
of  his  death,  one  Y.,  having  joined  the  French  during  an  engage- 
ment, took  possession  of  these  two  viUagea  G.  and  R  thus  lost 
their  patrimony,  and  they  separated,  and  from  that  time  until  the 

*  In  the  8d  Dig.  863,  this  text  is  attributed  to  Menu,  but  it  is  not  found 
there. 

t  This  rule  hat  been  supported  in  a  case  in  the  Madras  High  Court,  but 
believed  not  to  be  reported. 
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death  of  B.,  a  period  of  eighty  years,  the  intercourse  between  their 
respective  descendants  ceased.  After  C.'s  death  and  separation, 
B.  procured  assistance  from  the  E.  I.  Company,  subdued  V.,  and 
recovered  possession  of  the  two  villages  which  had  been  formerly 
taken  from  the  family.  A  share  in  them  is  now  claimed  by  the 
descendants  of  C,  and  the  question  was,  Whether  the  villages 
were  the  particular  acquirement  of  B.,  or  were  included  in  the 
patrimony  ? 

The  pundit  replied,  If  during  the  time  that  C.  and  B.  were  in 
possession  of  their  patrimonial  estate  it  was  seized  by  their  enemy  Y., 
and  subsequently  recovered  by  B.,  without  aid  from  the  patrimony, 
he  and  C.  having  antecedently  separated,  the  general  conclusion 
would  be  that  it  is  B.'s  as  his  particular  acquirement.  But  to  be 
certain,  it  is  necessary  to  know  whether  their  separation  took  place 
with  the  intervention  of  relations  and  witnesses  with  deeds  of  divi- 
sion ;  and  further,  whether  the  recovery  subsequently  by  B.  was 
with  the  privity  and  acquiescence  of  the  sons  and  grandsons  of  C. 
The  acquiescence  alluded  to,  means  a  writing  purporting,  **  You 
will  subdue  back  our  patrimonial  property  which  was  seized  and 
possessed  by  a  stranger  and  enjoy  it  yourself  I  shall  expect  no 
part  of  it.''  It  is  further  necessary  to  know  with  reference  to  a 
passage  of  Vyasa,  Jim.  Vahana,  ch.  vi.  a  i.  §  H,  whether  in  the  re- 
conquest  of  the  property  in  question,  money,  carriages,  arms,  or 
other  things  belonging  to  the  patrimony  were  used,  and  in  what,  if 
any,  degree,  or  whether  the  recovery  were  made  exclusively  of  it. 
If  upon  examination  it  appears  that  B.  acted  on  the  occasion  with- 
out the  warrant,  or  cession  from  the  original  co-parceners  or  their 
representatives,  notwithstanding  his  merit  and  continued  enjoy- 
ment for  a  length  of  time,  the  property  is  still  liable  to  division, 
more  especially  if  obtained  by  means  common  to  him  and  them, 
one-fourth  being  previously  deducted  as  his  remuneration  for  the 
recovery.  With  respect  to  the  village  obtained  during  the  collec- 
torate  of  Mr  Place,  the  right  to  it  whether  it  is  to  be  considered  as 
sole  or  joint,  depends  upon  its  having  been  acquired,  or  not,  by  the 
employment  of  the  patrimonial  property. 

And  Mr  GoUhrooke  remaiks  upon  this  case.  The  acquiescence 
spoken  of  by  the  pundit  is  required  by  the  restriction  stated  in  the 
MUacahara^  commenting  on  a  passage  of  Yajnavalchycu  See  Mitac, 
ch.  i.  s.  iv.  §  2.  When  no  division  has  taken  place,  i.e.,  if  the  brethren 
were  not  separated  in  their  interests  and  concerns,  the  patrimony 
which  is  recovered,  is  recovered  to  the  use  of  all  the  heirs,  allow- 
ing however  one-fourth  as  remuneration  to  him  who  recovered  it. 
See  Sancha,  cited  Mitac  ch.  i,  &  iv.  §  3« 

And  Jktr  Ellis  says,  This  is  an  excellent  and  very  correct  opinion 
of  the  pundit ;  but  it  may  be  convenient  to  explain  the  general  law 
upon  which  it  turns.  If  at  the  time  an  estate  is  divided,  any  part 
of  the  assets  belonging  to  it,  in  whatever  shape  they  may  exist,  be 
not  forthcoming  so  as  to  enable  an  actual  division  of  them  to  be 
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made,  either  the  parceners  must  come  to  some  mutual  agreement 
regarding  them  prospectively  to  the  recovery,  or  the  right  to  such 
property  will  continue  to  rest  in  them  jointly,  their  heirs  and  re- 
presentatives, in  thesame  manner asif  no  division  had  overtaken  place. 
Hence  the  pundit  properly  says,  "  It  is  necessary  to  know  whether 
the  separation  took  place  with  the  intervention  of  relatidns,"  Ae, 
It  is  necessary  to  know  in  fact  the  exact  terms  and  agreements 
under  which  C.  and  B.  separated,  for  in  this  case  it  is  not  sufficient 
to  prove  the  mere  fact  of  separation,  it  must  be  seen  whether  any 
specification  were  made  at  the  time  respecting  the  villages  removed 
by  the  act  of  Y.  from  the  possibility  of  actual  division.  If  it  were 
said  at  the  time,  '*  Whoever  recovers  the  family  property  let  him 
keep  it,''  the  question  is  at  rest.  If  it  was  not  so  said,  then  B. 
must  have  been  taken  to  have  been  acting  for  the  joint  interest  in 
the  recovery  he  effected ;  the  property  so  recovered,  notwithstand- 
ing the  division,  remained  joint  property,  being  a  portion  of  the 
assets  that  was  never  divided.  In  this  view  he  cannot  be  allowed 
to  appropriate  it  to  his  own  use,  the  villages  retain  their  original 
character  of  joint  family  property,  and  are  divisible  among  the 
surviving  representatives  of  R,  the  common  ancestor.  As  to  the 
right  of  the  representatives  of  C,  to  cede  their  claim  to  B.  if  they 
chose  to  do  so,  and  to  that  of  B.  (by  the  same  rule  that  applies  to 
the  actual  acquirer  of  property)  to  an  addition  to  his  shares  under 
certain  circumstances  with  his  sole  right  to  the  third  village  ob- 
tained after  separation  from  his  brother ; — these  require  but  one 
remark,  it  is.  That  if  it  can  be  shown  that  he  recovered  the  family 
property  first,  and  used  it  to  acquire  the  third  village,  this  also 
becomes  divisible,  reserving  to  B.  his  claim  to  a  superior  share,  2 
Sira,  H,  L.  379. 

Wherb  landed  propebtt  lost  to  the  family,  mat  bb  rb- 
oovered  bt  a  co-heir  without  aid  from  the  family  resources, 
HE  18  ENTITLED  TO  A  FOURTH. — ^Thc  recovei-er  is  entitled  to  a  fourth 
only,  instead  of  a  double  share.  Sankha  says,  "  Land  inherited 
in  regular  succession,  which  had  been  formerly  lost,  and  which 
a  single  (heir)  shall  recover  solely  by  his  own  labour,  the  rest 
may  divide  according  to  their  due  allotments,  having  first  given  him 
a  fourth  part,"  Jim.  Vahana,  ch.  vi.  s.  ii.  §  38.  The  acquirer  has  a 
fourth  part  in  addition  to  his  own  regular  share,  i6.  §39,  the  meaning 
of  the  text  is,  ^'  Having  given  a  fourth  part  of  the  land  in  addition 
to  the  person  who  recovered  it,  all  the  co-heirs,  together  with  him, 
shall  take  equal  shares."  It  is  not  understood  from  the  term  '*  the 
rest,"  that  a  fourth  part  only  shall  be  given  to  him,  for  it  would  be 
an  unequal  rule,  since  the  person  recovering  the  land  would  re- 
ceive less  than  his  co-heir,  if  there  be  one  or  two  sharers  uncon- 
cerned in  the  recovery,  Srikrishna^  t6.,  note  to  §  39  ;  Mitac  ch,  L 
a  iv.  §  3  ;  Daya  Krama  SangraJmy  ch.  iv.  s.  il  §  8 ;  see  2  Stra* 
H,  L.  379.  This  like  augmentation  or  improvement  might  have 
been  treated  as  self-acquired  property. 
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Sir  Thomas  Strange^  1  H,  L.  220,  sAys,  Thd  olaim  is  to  a  fourth 
only  instead  of  a  double  share ;  the  merit  of  recovering  what  hat 
only  been  withheld  not  being  considered  equal  to  that  of  making 
a  new  acquisition.  But  whether  by  this  is  to  be  understood  a 
fourth  of  the  whole  property  recovered,  or  only  a  fourth  of  an  equal 
share  added  to  a  share,  seems  utioertain,  Jim  VaAana,  ch.  vi.  s.  iL 
§  38  ;  Mitac,  ch.  i.  a  iv.  §  3  ;  3  Big.  366  ;  Bengal  i?.,  ante,  1805, 
p.  36.  Where  the  co-heirs  consent,  of  course,  a  more  unequal  dis- 
tribution may  take  place,  1  Stra,  B.  L,  220 ;  2  Stra,  H.  L.  382. 

Sir  Thomas  Strange,  supra,  adds,  The  effect  of  the  use  of  the 
joint  stock  in  rendering  separate  acquisitions,  in  general  common, 
is  attended  lometimes  with  injustice,  where  in  cases  of  small  patri- 
mony large  fortunes  are  made  by  the  unaided  exertions  of  enter- 
prising parceners,  of  which  the  benefit  may  eventually  be  shared 
by  drones,  who  have  in  no  degree  conduced  to  their  accumu- 
lation. Nor  to  obviate  this  is  there  any  resource  where  timely 
separation  has  been  omitted ;  a  right  to  the  benefit  of  each  other's 
labours  being  incident,  where  co-partnership  has  continued,  and 
the  joint  property  been  instrumental.  But  where  the  latter  has 
not  been  the  case,  the  olaim  to  participate  fails,  though  made  by 
an  unseparated  member,  Soobuns  Lai  v.  Hurbuns  Lai,  Beng.  B, 
1805,  p.  7.     This  rule  also  holds  in  Madras. 

Gaiks  by  valoub. —  Vyasa  says,  "Wealth  gained  by  science, 
earned  by  valour,  or  received  from  affectionate  kindred,  belongs  at 
the  time  of  partition  to  him  who  acquired  it,  Jim,  Vahana,  ch.  vi.  s. 
1.  §  10.  So  Narada  excepts  from  division  what  is  gained  by  valour, 
the  wealth  of  a  wife,  and  what  is  acquired  by  science,  ib,  12.  These 
sources  of  wealth  are  joint,  if  attended  with  a  sufficient  cause 
of  joint  right,  ib,  {  51,  note.  Srikrishna,  Mayukha,  ch.  iv.  s.  vii. 
Katyayana  explains  gains  by  valour  to  be,  When  a  soldier  performs 
a  gallant  action,  despising  danger,  and  favour  is  shown  him  by  his 
lord,  pleased  with  that  action  ;  whatever  property  is  then  re- 
ceived by  him  shall  be  considered  as  gained  by  valour.  That, 
and  what  is  taken  under  a  standard,  are  declared  not  to  be  sub- 
ject to  distribution  ;  what  is  seized  by  a  soldier  in  war,  after  risking 
bis  life  for  his  lord,  and  routing  the  forces  of  the  enemy,  is  named 
spoil  taken  under  a  standard,  Jim,  Vahana,  oh.  vi.  t.  ii.  §  20 ;  Daya 
Krama  Sangraha,  ch.  iv.  s.  i.  §  3.  >iut  if  the  family  estate  were 
instrumental  in  its  gain,  it  would  be  partible,  Mayukha,  ch.  iv. 
s.  vii.  §  7. 

Wherever  there  has  been  employment  of  the  joint,  or  common 
funds,  or  the  joint  exertion  of  the  co-heirs  in  the  acquisition  of  wealth, 
it  is  partible,  but  the  acquirer  takes  a  superior  share,  1  Stra.  H,  L, 
219.  In  all  other  instances,  that  of  property  recovered  excepted, 
a  share  extra  the  number  that  is  to  divide  is  given  to  the  special 
acquirer,  beyond  his  equal  share ;  and  if  more  than  one  have  been 
concerned  with  him,  they  participate  in  the  excess,  Vasishtha,  17, 
42.      *'  He  among  them  who  has  made  an  acquisition  may  take  a 
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double  portion  of  it,"  Jim,  Vahana,  oh.  tL  b.  i.  §  28 ;  J/ttoc  eh.  i. 
B.  iv.  §  29  ;  3  Dig,  356,  405. 

Special  property. — There  Ib  another  class  of  property  which 
partakes  of  a  kind  of  middle  nature,  not  being  absolutely  divisible, 
because  of  its  incapability  to  be  cut  up  into  sectioca}  parts,  yet 
in  which  the  co-heirs  have  nevertheless  a  certain  interest  A 
direct  partition  in  such  instances  being  inconvenient,  a  virtual  one 
takes  place.  Such  are  water  in  wells  and  tanks^  which  must  be 
taken  by  each  according  to  his  exigency,  couches  adapted  to  the 
use  of  each,  and  eating  and  drinking  vessels  used  by  each,  the 
path  for  cows,  the  carriage  road,  clothes,  and  anything  worn  on 
the  body,  books  which  must  go  to  the  learned,  the  taker  giving  to 
the  unlearned  an  equivalent,  so  whatever  is  adapted  to  the  exer- 
cise of  the  arts  the  artist  takes,  so  of  a  dwelling-house  and  other 
property  of  a  like  nature,  pasture  land  for  cattle,  Daya  Krama 
SangrcJia^  ch.  iv.  a  ii.  §  13,  et  seq. ;  Mayukha^  ch.  iv.  s.  vii.  §  15- 
22. 

These  are  all  more  or  less  modified  by  local  custom,  or  by  usage, 
applicable  to  the  particular  class  or  community ;  and  Sir  Thomas 
Strange,  \  H.  L,  221,  says.  Equality,  subject  to  convenience,  being 
the  object,  the  means  of  attaining  it,  appear  to  be  left  very  much 
to  the  suggestions  of  reason  and  good  sense,  having  regard  to  the 
circumstances  of  the  families,  and  the  nature  of  the  property  to  be 
divided. 

Alienation  may  be  effected  for  the  support  op  the  family, 
NOT  OTHERWISE. — The  rule  being  that  the  family  property  or  patri- 
mony is  not  to  be  arbitrarily  aliened,  ante,  p.  107,  a  loan,  gift,  even 
for  a  good  (as  a  religious)  purpose, sale,  or  hypothecation.  If  made  by 
a  parcener  on  his  sole  account,  does  not  bind  the  family  property 
unless  effected  for  the  support,  or  interest,  or  spiritual  benefit 
of  the  whole.  His  own  share,  however,  would  be  bound,  ante, 
pp.  82,  107. 

The  plaintiff  stated  that  the  defendant  gave  him  a  bond  in  the 
name  of  his  elder  brother  for  a  sum  due  on  account  of  clothes  pur- 
chased, to  which  the  defendant  alleges  in  answer,  that  as  he  did  so 
by  direction  of  his  brother,  who  is  living,  the  latter  should  have 
been  made  the  defendant.  To  which  the  plaintiff  replied,  that 
they  are  an  undivided  family,  and  that  the  elder  brother, 
not  being  on  the  spot,  and  the  defendant  having  given  the 
bond,  though  in  the  name  of  the  elder  brother  who  received 
the  goods,  the  action  is  properly  brought  The  question 
was.  Is  it  under  these  circumstances  maintainable  against  the 
defendant  1  To  which  the  pundit  replied,  that  the  elder  brother 
being  alive,  though  absent,  the  younger  is  not  liable.  Upon  which 
Mr  Colehroohe  remarks.  This  opinion  appears  to  proceed  on  the 
ground  of  the  elder  brother  being  sole  manager,  and  alone  per- 
sonally responsible  for  debts  contracted  on  the  common  account. 
This,  however,  would  not  exempt  the  joint  stock  and  youngest 
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brother's  share  of  it  from  being  answerable  for  the  debt.  The 
absence  of  the  elder,  independently  of  the  debt  having  been  con- 
tracted  by  the  younger  brother  in  the  name  of  the  elder,  rendered 
the  younger  in  this  case  even  personally  amenable ;  see  1  Dig. 
text,  clxxz.  and  following  gloss.  It  would  be  otherwise  if 
the  debt  betaken  to  be  contracted  on  the  separate  account  of  the 
elder  brother,  in  which  the  younger  would  not  be  answerable  in 
consequence  of  the  absence  of  the  elder  until  the  lapse  of  twenty 
years,  ih.  olzxv.  While  Mr  Ellis  says,  with  respect  to  the 
answer  of  the  pundit,  Here  the  letter  of  the  general  law  is  applied 
without  discrimination,  to  a  particular  case.  Where  was  the  estate  f 
Did  it  remain  in  the  management  of  the  younger  brother )  Who- 
ever is  in  the  management  of  the  joint  estate  is  answerable  for  all 
claims  upon  it,  be  he  elder,  or  younger,  2  Stra,  334,  335. 

It  will  be  observed  that  Mr  Golebrooke  assumes  more  than  the 
question  warranted.  Mr  Ellis's  remarks  are  more  strictly  accord- 
ing to  the  law.  It  must,  however,  be  observed  that  the  act  of  the 
younger  brother  would  not  bind  the  family  property  unless  it  were 
intended  for  the  benefit  of  the  family. 

Managing  oo-heir  has  power  to  bind  parceners  for  a  debt 
CONTRACTED  FOR  THE  CONCERN. — Being  the  managing  member  of  a 
family  partnership,  the  elder  brother  has  a  power  to  bind  his 
partners  for  a  debt  contracted  for  the  concern,  and  his  brothers 
will  be  bound  by  his  act  unless  they  can  show  that  the  debt, 
though  purporting  otherwise,  was  contracted  for  his  separate  in- 
terest, and  that  the  lender  was  apprised  that  it  was  so,  Golebrooke. 
Mr  Ellis,  says,  Whoever  has  the  management,  elder  or  younger, 
binds  by  his  acts  the  other  parceners,  2  Slra.  H,  L.  335. 

The  defendant  executed  a  bond  to  the  plaintiff's  father  for  a 
debt  due  to  him  by  the  father  of  the  defendant.  At  the  time  of 
executing  it  he,  (the  defendant,)  his  younger  uncle,  C.  R,  and  his 
elder  uncle's  son,  T.  R.,  were  living  together  undivided.  Three 
years  afterwards  they  divided  their  property  and  lived  separately, 
and  the  question  was.  Whether  the  defendant  was  liable  to  pay 
the  whole  amount  of  the  bond  or  his  proportion  only  ?  To  which 
it  was  replied  that,  It  appearing  that  the  bond  was  given  by  the 
•  defendant  for  a  debt  due  from  his  father  to  the  father  of  the 
plaintiff  was  for  so  much  borrowed  for  the  common  benefit 
while  living  in  copartnership,  the  amount  of  the  debt  should  be 
paid  in  the  proportions  in  which  the  several  parties  divided  the 
estate,  and  consequently  the  defendant  is  answerable  for  his  propor- 
tion only,  Yignyaneswara,  Upon  which  Mr  Golebrooke  remarks, 
The  action  is  properly  brought  against  the  defendant;  and  the 
plaintiff  should  have  had  judgment  against  him,  leaving  him  to  re* 
cover  from  his  uncle  and  cousin  their  rateable  proportions,  the 
debt  having  been  originally  contracted  for  the  common  concern, 
and  the  payment  of  it,  not  otherwise  provided  for  on  the  partition. 
But  if  the  son  had  not  entered  into  a  new  obligation  the  opinioa 
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delivered  in  this  case  would  be  oorreot,  as  in  such  oircumstanon 
the  son  is  answerable  only  for  his  father's  share  of  the  debt  con- 
tracted by  him  when  acting  for  his  co-heirs.  See  1  Dig,  text 
dxxxii.  VenkatdkUtnyengar  v.  Narayen^  2  Stva.  H,  L,  336 ;  JTtsf- 
niengar  v.  Sreenyvctstyengar ;  ib.  338. 

Under  the  principles  of  Uiadoo  law  a  contract  entered  into  bj 
one  parcener  authorised  to  bind  his  co-parceners  is  virtually  a 
joint  obligation  binding  on  the  joint  family,  and  therefore  th« 
suit  appears  to  have  been  improperly  instituted,  as  all  the  surviving 
oo-paroeners  were  not  proceeded  against 

The  defendant  and  the  husband  of  the  plaintiff  were  undivided 
brothers.  Their  mother  died.  The  defendant,  in  the  absence  of  hit 
brother,  made  a  gift  of  land  on  her  death,  the  defendant  being  at 
the  time  in  possession  of  the  family  property.  The  question  raised 
was,  Was  the  gift  good  as  against  the  absent  brother,  unauthorised 
by  him  ?  The  answer  was,  Where  one  brother  has  the  consent  of 
the  others  for  a  present,  a  sale,  or  a  mortgage,  all  will  be  bound 
by  it.  In  the  present  case  the  gift  in  question  is  as  against  the 
absent  brother,  the  same  as  if  it  had  not  been  made,  notwithstand- 
ing the  doctrine  that  a  mother  is  to  her  son  as  a  divinity  ;  the 
effect  of  which  is,  that  a  gift  of  a  man  out  of  his  own  share,  with  a 
view  to  her  salvation  on  occasion  of  a  sacrifice  offered  to  her,  will 
be  a  gift  on  good  consideratiou.  But  the  defendant  was  incapable 
of  making  such  an  one  out  of  lands,  the  property  of  both,  without 
joint  concurrence.  This  seems  to  be  a  very  good  opinion,  upon 
which  Mr  Golebrooke  remarks,  see  Mitac,  ch.  i.  s.  i.  §  28,  29,  The 
gift  being  made  for  the  spiritual  benefit  of  the  mother's  shade,  and 
as  far  as  appears  being  not  excessive  for  that  purpose,  according  to 
the  religious  notions  of  the  parties,  seems  to  come  under  the  de- 
scription of  indispensable  duty,  for  which  one  brother  is  competent 
to  make  a  valid  gift  without  consent  of  the  other ;  it  could  not 
therefore  be  recalled.  The  action,  however,  does  not  appear  to  have 
been  brought  for  this  purpose,  the  donee  being  no  party  to  the  suiti 
but  for  that  of  charging  the  whole  gift  againtit  the  donor's  ahare  of 
property,  in  which  view  also  the  maxim  cited  from  the  MUacshara  is 
averse  to  the  plaintiff's  claim,  which  goes  to  disallow  this  disposal  of 
property  as  for  the  common  concern.  And  Mr  Ullu  observed,  If 
the  husband  of  the  plaintiff  had  during  his  lifetime  sued  the  de- 
fendant, he  might  have  recovered,  as  the  bringing  of  the  action 
would  have  implied  that  the  alienation  was  made  without  his  con- 
sent. Or  if  the  plaintiff  had  proved  not  merely  that  his  consent 
was  not  given,  but  that  he  refused  it  at  the  time  of  the  alienation, 
or  disapproved  the  act  as  soon  as  he  was  informed  it  had  taken 
place,  then  she  would  have  been  entitled  to  recover.  But  the 
Hindoo  law  will  infer  ^  that  all  charitable  acts  performed  by  one 
parcener,  especially  one  so  sacred  as  that  which  operates  towards 

*  It  is  doubtful  how  far  the  preBumption  referred  to  holds  good.    Mr  JZlii 
eitea  no  authority  to  ihow  tiie  ezistenoe  of  luch  presumption. 
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the  ''  salvation"  of  the  common  mother,  are  performed  on  aocount 
of,  and  with  the  consent  of  the  reat,  the  contrary  not  being  shown ; 
and,  in  the  present  case,  the  contrary  is  not  shown  ;  as  it  does  not 
appear  that  the  then  living  parcener  objected  to  the  gift  being  by 
his  brother,  or  that  he  disapproved  of  it  at  any  subsequent  period ; 
had  the  alienation  been  made  for  any  common  purpose,  not  chari- 
table, the  inference  of  the  law  would  have  been  directly  the  reverse 
of  what  I  have  stated ;  it  would  have  been  that  the  absent  parcener 
did  not  consent,  unless  the  contrary  were  shown  ;  in  this  case  it  is 
that,  unless  the  contrary  were  shown,  he  did  consent.  The  Pundit 
has  not  sufficieutly  considered  these  legal  distinctions. 

Sir  Thos,  Strange  adds,  It  may  be  remarked,  in  addition  to  the 
above  observations,  that  had  the  plaintifiTs  husband  been  a  minor 
at  the  time  of  the  grant  in  question,  it  would  have  been  clearly 
good  without  his  consent,  which  he  would  not  during  minority 
have  been  competent  to  give,  Mitac  ch.  i.  s.  i.  §  28,  29.  It  does 
not  appear  that  he  was  a  minor;  but  it  is  stated  that  he  was  absent 
at  the  time,  which  would  be  equally  material,  as  eonnected  with 
the  occasion  of  the  grant,  being  the  death  of  the  mother,  whose 
ceremonies  could  not  conveniently  wait.*  Minorst  and  absentees 
stand  in  many  respects  in  point  of  Hindoo  law  on  the  same  foot- 
ing, LoiUh^menada  v.  Visvanada  S,,  2  Sira.  H.  L.  339. 


Section  IX. 

SVIDSNCB  OP  PABTinOK. 

Freiumption  infavmir  ofoModoHcn — Eeimttal — Quution  ofdivitum 
one  of  fact — On  which  no  special  appeal  lies — Living  apart  as  to 
food  and  habitation  is  not  considered  a  separation  such  as  to  dis* 
guaJlify  from  inheritance — Separate  transactions — Gifts  and  ac- 
ceptance— Sureties — Practice  of  agriculture  apart — Observance  of 
five  great  sacraments — Joint  performance  of  ceremonies — Commen- 
sality — Separate  possession  of  property — Indication  of  relinquish- 
ment or  division  of  Joint  property -^Division  of  income  does  not 
constitute  division  of  family — Food  separately  prepared — Ftir- 
chase  of  joint  stock  property  by  one  co-heir — Where  brothers  lived 
separate — Trading  without  aid  from  the  joint  funds — If  they  have 
Irft  one  son  unth  widows — Division  of  produce  without  the  land — 
Son  takes  in  exclusion  of  the  widow — Presumption  where  long 
residence  and  food  taken  apart — Evidence  of  kinsmen — Occa- 
sional employment  and  receipt  of  supplies  for  private  expenses 
are  not  evidence  of  union  —  Circumstantud  evidence  -*  Joint 

*  Gifts  not  being  an  essential  part  of  the  funeral  ceremonies,  it  is  doubtful 
what  Mr  Sutherland  means  by  referring  to  them. 

t  It  18  not  dear  how  far  minors  are  bound  by  charitable  gifts  of  adult  par- 
cener*. 
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management  of  the  property — Sonless  toidow  of  undivided  hrotker 
cannot  separate  and  take  his  share — Nor  can  the  davgkter  of  a 
former  wife  take  her  father^s  share — Separate  caste  invitations 
and  presents — Presumption  that  trade  carried  on  by  member 
of  undivided  family  is  joint — Possession  of  property  divided'-^ 
Silent  neglect — Gifts — Dressing  food — Religious  duties — Income 
and  expenditure — Great  difficulty  in  determining — JagannathcHs 
summing  up. 

Presumption  in  favour  op  association.— The  primary,  or  normal 
condition  of  a  Hindoo  family  is  that  of  union.  Tho  law,  on  acconnt 
of  the  multiplioation  of  religious  ceremonies  fayours  partition,  but 
the  presumption  in  law  is  that  of  association  or  union.  Appear- 
ances are  not  conclusive.  They  may  lead  to  the  inference  of  union, 
when  in  fact  separation  is  really  the  state  of  the  family.  A  family 
may  remain  united  in  interest,  although  its  members  are  separated 
as  to  residence,  meals,  and  ceremonies.  So  they  may  continue  to 
reside,  eat,  and  perform  their  solemn  rights  and  accustomed  cere- 
monies together,  and  in  all  respects  appear  to  be  united,  whilst  in 
truth  they  are  legally  divided  by  a  severance  of  their  worldly  con- 
cerns, 3  Dig,  417/  Khodeeram  Serma  v.  Tirlochun,  Beng.  B,  antCj 
1805,  p.  37.  The  question  of  union  or  partition  is,  therefore,  often 
difficult  of  solution,  in  consequence  of  the  law  permitting  the  trans- 
action to  take  place  in  secret,  instead  of  compelling  publicity  by 
requiring  the  intervention  of  a  deed  and  witnesses.  This  opens 
the  door  to  litigation,  injustice,  and  fraud.  The  creditor,  too  often 
mistaking  the  appearance  for  the  reality,  gives  his  property  relying 
on  the  unity  of  the  family,  and  finds  that  he  has  got  in  exchange 
an  individual  for  a  joint  responsibility.  Again,  if  one  member  of 
the  family  wishes  for  a  partition,  he  may  be  met  on  the  part  of  the 
others  by  the  assertion  of  division  having  already  taken  place. 
The  solution  of  the  difficulty  is  greatly  increased  by  the  conflicting 
character  of  the  evidence  called  in  support  of  each  side  of  the 
case,  1  Stra,  H,  L,  226 ;  Macn,  P.  H,  Z.  53. 

Rebuttal. — Of  course  the  presumption  alluded  to,  is  capable  of 
rebuttal  by  evidence,  showing  separate  acts  amounting  to  proof  of 
partition  having  taken  place,  ih,  227. 

Question  op  division  one  op  pact. — Formerly  the  question  of 
division  was  considered  one  of  law,  and  that  a  written  instrument, 
or  evidence  of  the  performance  of  rites,  cooking  food  separately, 
dro.,  was  conclusive  evidence  for,  or  against  the  fact  of  division. 
It  is  now  however  settled  that  it  is  purely  a  question  of  fact,  to  be 
judged  of  from  the  evidence,  no  circumstance  being  so  strong  as 
not  to  be  capable  of  rebuttal ;  and  a  considerable  diffisrence  exists 
under  the  Civil  Procedure  Code  as  to  whether  a  matter  is  to  be 
considered  a  question  of  law,  or  of  fact.  For  in  the  latter  case  no 
special  appeal  lies  in  any  suit  in  which  the  two  lower  courts  agree 
as  to  the  facts,  even  if  the  higher  revokes  the  decision  of  the  lower; 
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A  special  appeal  lies  only  to  settle  a  question  of  law,  or  custom 
having  the  force  of  law. 

Living  apart  as  to  pood  and  habitation  is  not  considered  a 
separation  sdoh  as  to  disqualify  from  inheritanoe. — 2  moctu 
P.  H,  L.  172,  If  of  the  four  brothers  of  the  whole  blood,  whose 
paternal  moveable  property  was  divided,  but  whose  immoveable 
estate  was  undivided,  three  lived  together,  of  whom  one  died,  and 
the  associated  brothers  performed  his  exequial  rites  with  the  joint 
funds,  the  other  brother  who  lived  apart  is  entitled  to  one-third  of 
the  deceased  brother's  share  of  the  paternal  undivided  immoveable 
property,  even  though  he  may  not  have  joined  in  the  performance 
of  his  exequial  ritee.  This  opinion  is  conformable  to  the  doctrine 
laid  down  in  Menu  and  other  sages,  ''When  all  the  debts  and  wealth 
have  been  distributed  according  to  law,  any  property  that  may 
afterwards  be  discovered  shall  be  subject  to  a  similar  distribution/' 
Menu.  Next,  Let  brothers  of  the  whole  blood  divide  the  heritage  of 
him  who  leaves  no  male  issue,"  Devala.  Again,  Menu  says, ''  Should 
the  eldest  or  youngest  of  several  brothers  be  deprived  of  his  allot- 
ment at  the  distribution,  or  should  any  one  of  them  die,  his  share 
shall  not  be  lost,  but  his  uterine  brothers  and  sisters,  and  such 
brothers  as  were  reunited  after  a  separation  shall  assemble  and 
divide  his  share  equally/'  Association  merely  in  point  of  food  or 
messing  together  gives  no  privilege  to  those  so  associated  over  a 
brother  who  messes  apart,  but  whose  property  continues  undivided, 
2  Macn,  Prim,  H,  L.  273,  n. 

Separate  transactions. — In  the  next  place  proof  is  by  the  cir- 
cumstance of  separate  transaction  of  affairs,  as  is  stated  by  Naraday 
Gift  and  acceptance,  cattle,  grain,  houses,  land,  and  attendants 
must  be  considered  as  distinct  among  separated  brothers,  as  also 
diet,  religious  duties,  the  rules  of  gift ;  income  and  expenditure, 
.  Jim.  Va^na,  ch.  xiv.  §  7  ;  Mat/nkha,  ch.  iv.  a  vii.  §  34.  Where 
all  invitations  and  presents  are  sent  by  the  caste  to  the  two  brothers 
it  is  evidence  of  unity  and  interest,  Mt.  Goolab  v.  Mt  Phool,  1 
Borr.  154  ;  1  Mori.  Dig.  484,  §  46.  Separated,  not  unseparated, 
brethren  may  reciprocally  bear  testimony,  *  Mc^ukha,  ch.  iv.  s.  vii. 
§  34,  become  sureties  for  each  other,  bestow  gifts  and  accept  presents. 
Those  by  whom  such  matters  are  publicly  transacted  with  their  co- 
heirs may  be  known  to  be  separate  even  without  written  evidence, 
Jim.  Vahana,  ch.  xiv.  §  7 ;  1  Stra.  H.  L.  227. 

Gifts. — Gifts  and  acceptance  have  reference  to  borrowing  trans- 
actions, Mayukha,  ch.  iv.  s.  vii.  §  34.  Acceptance  of  cattle  and  the 
rest,  among  separated  persons,  accomplished  by  each  apart  is  even 
the  means  of  generating  (sole)  ownership,  but  among  unseparated 
brethren,  acceptance  by  one  alone  is  the  origin  of  the  (joint)  owner- 
ship of  the  others  also.  The  i^es  of  gift,  written  deeds,  or  the  like. 
Incom^f  entry  (or  accumulation)  of  principal  and  interest,  or  the 

'  This  would  now  be  no  evidence  of  separation,  because  the  courts  in  India 
follow  the  English  law  of  evidence,  under  which  such  witnesses  are  admissible. 

2  D 
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like.  They  who  have  their  inoome,  expenditure,  and  wealth  dis- 
tinct, and  have  mutual  transactions  of  money-lending  and  traffic  are 
undoubtedly  separate,  Brihaspati,  ib.  With  regard  to  income  and 
expenditure,  with  the  infinite  dealings  in  which  men's  interests  are 
concerned,  carried  on  without  consulting  the  others,  and  this'  pub- 
licly and  without  reserve,  the  same  inference  arises,  3  Dig.  418; 
1  Stra.  H,  L,  228 ;  Jim,  Vahana,  ch.  xiv.  §  8 ;  Mayukha,  ch.  iv. 
s.  vii.  §  34. 

Sureties. — Husband,  wife,  father,  and  son,  cannot  become  sure- 
ties for  each  other  before  partition,  nor  reciprocally  lend  nor  give 
evidence  for  each  other,  Ya^navalchyai  Mayuhhay  ch.  iv.  s.  viL  § 
34 ;  Jim,  Vahana^  ch.  xiv.  s.  8.  With  regard  to  their  bearing 
testimony  for  each  other,  the  restriction  refers  only  to  matters 
affecting  the  joint  interest,  and  so  raising  a  direct  objection  to 
their  competency.  But  this  rule  does  not  now  apply  as  Bur  as 
evidence  is  concerned.     See  aiUe,  p.  417,  n. 

The  practice  of  agriculture  or  other  business  pursued  apart  from 
the  rest,  and  the  observance  of  the  five  great  sacraments,  and  other 
religious  duty,  performed  separately  from  them,  are  pronounced  by 
Narada  to  be  tokens  of  partition.  The  religious  duties  of  unsepa- 
rated  brethren  is  single,  t.e.,  performed  by  an  act  in  which  all 
join ;  severing  in  them,  and  performing  them  separately  in  their 
respective  houses  after  partition,  1  Stra,  H,  L,  228.  When  parti- 
tion indeed  has  been  made,  religious  duties  become  separate  for 
each  of  them,  Mitac,  ch.  ii.  a  xii.  §  3 ;  Mayuhhay  ch.  iv.  s.  viL 
§  28,  29.  But  this  is  by  no  means  conclusive ;  various  circum- 
stances might  occur  which  would  necessitate  the  separate  per- 
formance of  religious  ceremonies.  By  this  (reasoning)  in  every 
unseparated  family,  of  whomsoever  it  may  consist,  father,  grand- 
father, son,  son's  son,  paternal  uncle,  brother,  brother's  json,  or 
other  (member,)  the  religious  duty  is  even  single,  Mayukkoy  ch.  iv. 
s.  vii.  §  28  \  Menuy  ch.  iii.  §  69-80 ;  3  J)ip,  417,  418,  420.  As  in 
the  unity  of  place,  time,  agent,  and  the  like,  one  agent  is  by 
reasoning  obtained  for  several  causes  as  supporting  several  parts  of 
one  act ;  so  even  we  may  understand  from  the  text  that  there  may 
be  distinct  acts  of  agents  otherwise  unseparated.  Henoe,  all  those 
religious  acts  required  for  performance  of  sacred  as  well  as  of  more 
common  rites,  even  of  unseparated  brethren,  are  separate  for  each, 
in  manner  of  the  distinctions  in  the  nature  of  a  consecrated  and  a 
common  fire,  and  the  like,  though  mutually  connected.  Even  so 
the  shraddha  also  of  the  paternal  uncle,  brother,  son,  or  other, 
(dying  without  a  son,)  at  the  Amavasya  and  other  seasons,  is  even 
separate  by  reason  of  the  separation  of  the  deified  (person  from  the 
parvana  rite.)  But  the  shnddha,  ifea,  of  brothers  (dying)  without 
maintenance  of  a  sacred  fire  is  to  be  executed  by  one  instrument 
or  agent  only,  because  all  the  deified  persons  are  conjoined. 
In  case  of  separation  of  place  by  residence  abroad,  the  shraddhas 
are  even  separate.     The  (extra)  acts  with  the  fire,  requisite  for 
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the  rites  of  those  who  znaintaiDed  a  sacred  fire,  also,  are  even  sepa- 
rate, but  the  worship  of  the  household  deities  are  to  be  done  by  one 
agent  only.  Even  so  Sakcda  says,  Residing  with  one,  dressing  of 
food,  worship  of  a  single  household  deity,  and,  moreover,  one  single 
sacri&ce  at  meals  to  the  manes,  show  unity.  In  a  &mily  of  divided 
brethren  these  acts  are  performed  in  each  house  separately, 
Mayvkhoy  ch.  iv.  s.  vii.  §  29. 

^Vr  ThoTnas  Strange^  1  H,  L,  227,  divides  the  religious  duties 
into  those  that  are  indispensable  and  voluntary.  Amongst  the 
latter  he  classes  sacrifices,  consecrations,  stated  oblations  at  noon 
or  evening  performance,  or  nonperformance  of  which,  respects  the 
individual  merely,  and  which  may  be  discharged  jointly  or  severally, 
so  that  no  inference,  one  way  or  the  other,  can  be  drawn  from  their 
performance. 

Where  the  parties  were  Soodras.  The  plaintiflfs  husband  and  de- 
fendant, being  brothers,  three  years  before  the  death  of  the  former, 
divided  their  property,  with  the  exception  of  a  oat,  a  pillow,  a  car- 
pet, and  a  writing-case,  and  continued  to  live  separate,  perform- 
ing, however,  jointly  pungall^  and  the  annual  ceremony  for  their 
father.  The  plaintiff's  husband  leaving  no  son,  the  defendant  per- 
formed his  funeral  obsequies,  but  under  plaintiff's  protest.  Qusere, 
Which  is  entitled  to  succeed  to  the  property  of  the  deceased  ? 

The  pundit  held  thai  the  joint  performance  of  ceremonies  proved 
that  no  division  had  taken  place,  and  that  the  estate  of  the  deceased 
survived  to  the  defendant.  Upon  which  Mr  Colebrooke  remarks 
that  this  would  be  a  valid  conclusion  in  a  doubtful  case.  Narada 
says,  '*When  partition  has  been  made,  religious  duties  become 
separate,"  Mitac,  ch.  ii.  s.  xii.  §  3.  The  separate  performance  of 
religious  duties  is  accordingly  evidence  of  partition,  and  conversely 
the  joint  performance  of  them  affords  a  presumption  of  family 
partnership  in  a  doubtful  case,  Mitac.  ch.  ii.  s.  xii.  But  it  appears 
from  the  statement  made  to  the  law  officer  that  in  this  case  there 
was  evidence  of  an  actual  partition,  and  the  cause  turned  on  a 
question  of  fact,  which  the  pundit  assumes,  from  the  circumstance 
above  mentioned,  against  the  evidence  to  which  the  Court  seems 
to  have  given  credit.  Joint  performance  of  obsequies  is  not  con- 
clusive evidence  of  family  partnership  against  other  and  satisfiEtotory 
proof  of  separation.  As  to  a  few  articles  remaining  undivided, 
It  would  be  no  impeachment  of  a  partition  otherwise  valid ;  and 
Mr  Ellis  adds,  If  the  act  of  division  did  indeed  take  place,  the 
joint  performance  of  the  ceremonies  after  (which  might  proceed 
from  brotherly  affection)  could  make  no  alteration.  Had  the  divi- 
sion been  doubtful,  then  certainly  the  joint  performance  of  the 
X>eremonies  would  be  a  conclusion  against  it,  a  conclusion  merely, 
however,  or,  as  it  has  been  appositely  called  in  another  case,  a  **  to- 
ken," Adyuharana  (I  suppose  in  the  original)  not  a  proof,  2  Stra, 
H,  L,  391. 

CoMMEKSALiTT. — A  Separation .  from  commensality  does  not,  as  a 
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necessary  oonsequence,  effect  a  division,  or  at  least  of  the  whole 
undivided  property,  Rewun  Fersad  v.  Mt.  Radda  Beehy,  4  Moore's 
In,  Ap,  168.  The  mere  circumstance  of  messing  conjointly  is  n«it 
conclusive  proof  of  co-parcenery,  Khodeeram  Serma  v.  Tirloc/ium^ 
1  S.  D.  A,  E.  35,  1801  ;  1  Mori.  Dig.  483  §  40. 

In  1  Macn,  H,  Z.  64,  it  is  said  the  only  criterion  of  division 
consists  in  members  of  the  family  entering  into  distinct  contracts, 
and  other  similar  acts,  which  tend  to  show  that  they  have  no  de- 
pendence on,  or  connexion  with  each  other,  3  Dig.  415;  1  Sira, 
H.  L,  225-227  ;  2  ib.  397. 

Separate  possession  of  property. — It  is  presumed,  if  they  have 
separate  possession  of  property,  Than  Sing  v.  Mt.  Jeetoo^  2  R,  S.  D, 
A.  320. 

Indication  op  relinquishment  or  division  op  joint  property. 
— R,  the  defendant's  brother,  borrowed  money  from  the  plaintiff. 
After  R.*s  death,  N.,  another  brother,  let  some  villages  to  the  plain- 
tiff, on  an  agreement  to  allow  the  rents  to  be  applied  towards  pay- 
ing R.*s  debt,  and  to  execute  a  writing  for  the  balance.  On  N.'s 
death,  a  balance  being  due,  it  was  required  to  know  whether  the 
defendant  was  liable,  be  and  his  brothers  never  having  divided 
though  they  lived  se(>arate.  The  pundit  replied,  that  though  the  de- 
fendant and  bis  brothers  had  never  actually  divided,  yet  if  he  lived 
alone,  unconnected  with  them,  acquiring  property  independently 
of  the  paternal  estate,  or  of  aid  from  them,  distinct  not  only  in  his 
dealings,  but  in  his  offe(«ngs  also  to  their  common  ancestors,  or  if 
the  debt  contracted  was  not  for  the  support  of  the  family,  he  being 
connected  with  it,  in  any  of  these  cases  he  is  not  answerable  to  .the 
plaintiff  for  the  balance,  unless  be  should  be  in  possession  of  assets 
belonging  to  R.  See  Yajnavalchya  and  Narada;  1  Dig,  282,  clxxx. ; 
3  th.  ccclxxi. 

Mr  Ellis  says,  The  circumstances  here  stated,  and  many  others, 
indicate  either  division,  or  relinquishment  of  joint  property,  but  do 
not  constitute  absolute  proof  of  it.  Notwithstanding  the  proof  of 
such  circumstances,  the  judge  ought  to  satisfy  himself  that  the 
separation  was  such  as  equitably  to  release  the  defendant  from 
responsibility  for  the  acts  of  his  co-parceners.  Admitting  every  cir- 
cumstance indicating  division,  still  if  it  appeared  that  one  of  the 
parceners  allowed  the  semblance  ^f  an  undivided  family  to  exist 
either  by  occasionally  asserting  or  not  denying  it  when  assertod, 
and  that  a  stranger  actuated  by  impressions  so  received,  lent  money, 
or  formed  contracts  with  the  others,  a  parcener  so  acting  would  be 
answerable  for  such  debts,  and  must  abide  by  such  contract 
This  applies,  however,  in  strictness  to  brothers  only.  The  natural 
connexion  between  cousins,  <feo.,  is  not  so  great,  and  less  therefore 
is  required  to  establish  their  separation.  Perhaps  sometimes  it 
may  be  incumbent  on  the  claimant  to  prove  their  union,  which 
among  brothers  the  law  infers,  2  Stra,  II,  L,  346. 
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Separate  acquisition  is  no  evidence  either  way ;  it  is  equally  con- 
sistent with  division  and  unity. 

Division  op  income  does  not  constitute  a  division  op  pamily. 
— A  Bengalee  testator,  after  bequeathing  all  his  moveable  and  im- 
moveable property  to  the  family  idol,  directed  that  his  property 
should  never  be  divided  by  his  soo$),  <&c.,  but  that  they  should  en- 
joy the  surplus  proceeds  only,  and  that  the  surplus,  after  deducting 
the  whole  of  the  expenditure,  should  be  added  to  the  corpus,  and 
that  in  the  event  of  disagreement  between  the  sons  and  family,  he 
directed  that  after  certain  expenses,  tb^  net  produce  and  surplus' 
should  be  divided  annually  in  certain  proportions  among  the 
&mily.  At  the  date  of  the  will  the  family  were  joint  in  estate 
food,  and  worship,  held  that  the  division  of  the  income  arising  out 
of  the  testator's  estate  among  the  members  of  the  family,  after 
the  testator's  death,  did  not  constitute  a  division  of  the  family, 
Sonatum  Bysack  v.  Sreemutty  JuggxUsoondree  Dosaee,  8  Moor^s  In, 
Ap.  66, 

Food  sepaeately  peepared. — ^The  instance  most  relied  on  is 
the  taking  food  separately  prepared,  while  the  parties  are  residing 
in  the  same  house.  This,  too,  is  but  a  circumstance,  and  capaBle 
of  being  explained. 

Purchase  op  joint-stock  property  by  one  co-heir. — As  a 
purchase  of  joint-stock  property  may  be  made  by  one  oo-heir  from 
the  others,  provided  all  join  in  it,  that  would  per  se  be  no  evidence 
of  division,  Stra.  Man.  H.  L.  §  300  ;  S.  A,  No.  88  of  1860,  Judg- 
ment of  Sadr  Court. 

•When  brothers  lived  separate,  trading  without  aid  from 
joint  funds — Son — Widows. — Three  brothers  deceased  carried  on 
their  concerns  in  their  lifetime  separately  in  different  villages  for 
thirty  or  forty  years.  No  releases  appeared  among  them,  nor  was 
there  written  proof  that  they  had  divided.  1.  Are  they  to  be  con- 
sidered as  having  divided,  or  is  it  competent  for  their  respective 
representatives  to  call  for  a  division  %  2.  Supposing  them  to  have 
left  one  son  with  widows,  to  whom  does  their  property  belong  I 
Answer  of  the  Pundits  : — If  there  be  suitable  evidence,  or  visible 
marks  applicable  to  a  divided  estate,  it  is  not  necessary  that  there 
should  be  a  deed  of  division  in  writing.  If  sons,  grandsons,  or 
kinsmen  have  lived  long  separate,  carrying  on  traffic  and  other 
worldly  concerns  without  aid  from  the  common  stock,  performing 
also  religious  ceremonies  separately,  there  will  be  no  ground  for 
a  division  of  such  existing  separate  estates. 

Of  the  property  in  question,  any  that  remained  undivided  vests 
in  the  surviving  son  to  the  exclusion  of  the  widows.  Mr  Golehrooke 
remarks.  The  answer  to  the  first  question  is  correct,  Mitac.  ch.  iL 
s.  xii.,  ch.  i.  s.  9. 

On  the  second  question  a  difference  of  opinion  exists  whether  an 
undivided  residue  shall  be  subject  to  rules  of  succession  relative  to 
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separated,  or  unseparated  brethren.  Authorities  are  cited  on  both 
sides,  but  the  opinion  here  given  seems  the  best,  2  Stra.  387. 

Division  op  produce  without  the  land.  — Distribution  of  the 
produce  without  division  of  the  land  does  not  necessarily  constitute 
a  divided  family,  1  Stra.  Man,  H.  L,  288. 

Presumption  where  long  residence  and  food  taken  apart. — 
Twenty-five  begas  of  land  in  one  village,  and  seven  in  another, 
formed  the  ancestral  estate  of  the  three  appellants,  and  of  the  re- 
spondent's husband,  all  of  whom  descended  from  the  same  grand- 
'  father.  The  appellants  were  possessed  of  the  former,  and  discharged 
the  rent,  the  respondent's  husband  and  herself  did  so  for  the  other 
seven  begas.  The  appellants  resided  in  the  former  village,  the  re- 
spondent's husband  and  herself  resided  in  the  latter.  It  was  not 
clearly  ascertained  that  the  lands  were  formerly  divided  between  the 
appellants  and  the  respondent's  husband,  agreeably  to  their  respec- 
tive shares.  From  its  being  specified  that  the  rent  due  from  the 
twenty-five  begas  was  discharged  by  the  appellants,  and  that  due  from 
the  seven  begas  by  the  respondent's  husband  and  herself,  it  may  be 
ififerred  that  the  respondent's  husband  lived  separated  from  his  co- 
heirs, and  discharged  the  rent  due  on  account  of  the  land  in  his 
possession  by  reason  of  partition  having  taken  place.  It  is  a  rule 
of  law  that  if  brothers  live  apart  from  each  other,  and  partition 
is  alleged  ^  have  taken  place  so  long  ago  as  1197  Fadee^  that 
no  writing  on  the  subject,  or  other  record  can  be  found,  and  if  it 
be  proved  that  they,  for  a  long  time,  have  lived  apart,  and  have 
been  separate  in  respect  to  residence  and  food,  the  partition  will 
be  presumed,  2  Macn,  Prins.  H.  L.  170. 

Evidence  of  kinsmen. — If  a  question  arise  among  co-heirs  in 
regard  to  the  fact  of  partition,  it  must  be  ascertained  by  the  evi- 
dence of  kinsmen,  by  the  record  of  the  distribution,  or  by  separate 
transaction  of  affairs,  separate  possession  of  house  or  field,  Mayvkha^ 
ch.  iv.  8.  vii.  §  27 ;  Jim,  VahanayCh,  xiv.  §  1,  2,  6 ;  Mitac,  ch.  ii.  s.  xii. 
§  1 ;  2  Maau  Prins,  H,  L.  170,  n.;  1  MorL  Dig.  483.  In  the  first 
place,  kinsmen,  or  persons  allied  by  community  of  funeral  oblations, 
on  failure  of  them,  relatives,  as  signified  by  the  term  bandhu;  in  de- 
fault of  these,  strangers,  Jim.  VcJiana,  ch.  xiv.  §  3.  Sankha  says, 
The  family  may  give  evidence  if  the  matter  be  not  known  to  the  re- 
lations springing  from  the  same  race.  Relations  sprung  from  the 
same  race  are  kinsmen,  "  family,"  or  relatives,  (as  maternal  uncles, 
and  the  rest)  may  give  evidence.  But  not  a  stranger,  while  a  per- 
son of  the  family  can  bear  testimony ;  but  if  these  also  be  unin- 
formed, any  other  person  may  give  evidence,  Jim,  Vakana,  ch.  xiv. 
§  4 ;  Mitac.  ch.  ii.  &  xii.  §  1-4. 

Occasional  employment  and  receipt  of  supplies  for  private 
expenses  are  not  evidence  op  union. — A  member  of  a  Hindoo 
family,  (among  whom  there  had  been  no  formal  articles  of  separa- 
tion,) who,  with  his  father,  had  messed  separately  from  the  rest,  and 
had  no  share  in  their  profits,  or  loss  in  trade,  though  he  had  occa- 
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aionally  been  employed  bj  them,  aud  had  received  sapplies  for  bis 
private  expenses,  is  presumed  separate,  and  is  not  entitled  to  a  share 
of  the  acquisitions  of  the  others  of  tbe  family,  Hajkishor  Rai  v. 
Widow  of  Santoodwi^  1  ^S'.  D.  A,  R.  13,  (1796 ;)  1  Mori  Dig,  483, 
§39. 

Circumstantial  evidence. — Partition  may  be  inferred  from  cir- 
cumstantial evidence,  Doe  d,  Ramasamy  Moodeliar  v.  VaUatalhy  1 
Mori.  Dig.  484,  §  42. 

Joint  management  of  the  propeety. — The  management  of  the 
property  by  the  family  is  evidence  that  it  belongs  to  them  jointly, 
in  opposition  to  the  claim  of  any  one  of  them  singly,  2  Stra.  H.  L. 
333. 

The  80NLESS  widow  op  an  undivided  brother  cannot  separate 

AND  take  his  share,  NOR  CAN  THE  DAUGHTER  OF  A  FORMER  WIFE 

TAKE  HER  FATHER'S  SHARE. — Where  three  undivided  brothers  lived 
and  ate  together  with  the  mother,  but  traded  separately;  two 
of  the  brothers  died,  oae  leaving  a  widow  and  a  daughter  by  a 
former  wife ;  the  other,  a  widow  and  two  sons.  It  was  held  that 
the  brother  and  descendants  of  the  two  deceased,  could  not  be  con- 
sidered as  a  divided  family,  and  the  widow  and  two  sons  will  be 
permitted  to  possess  their  father's  share,  but  the  widow  of  the  other 
brother  cannot  be  permitted  to  separate,  and  take  her  husband'sshare. 
Nor  has  the  daughter,  by  a  former  wife,  any  right  to  separate  and  take 
her  father's  share,  because  he  died  without  previous  separation,  and 
leaving  no  son,  the  other  members  of  the  family  are,  however,  bound 
to  maintain  the  widow  and  daughter.  Mi.  Rajkoonwur  v.  Mt.  Dhun- 
koonvmr,  1  Borr.  207  ;  1  Mori.  Dig.  484,  §  45. 

Separate  caste  invitations  and  PRBbENTS. — A  Hindoo  Brahmin 
woman  claimed  her  father's  estate  from  one  of  his  brother's,  and  a 
son  of  a  second,  on  the  ground  of  their  being  separate,  as  well  as 
under  a  will  of  her  mother  in  her  favour.  The  will  was  held  to  be 
void,  as,  if  the  three  brothers  had  been  boiict  fide  separate  in  all  their 
interests,  the  share  of  the  last  brother  would  have  descended  to  his 
daughter  without  the  will,  and  if  no  separation  had  taken  place  the 
will  could  not  defeat  the  superior  rights  of  her  deceased  father's 
brother  and  nephew.  On  investigation,  it  was  found  that  although 
the  three  brothers  were  so  fjEir  disunited  as  to  receive  caste  invita- 
tions and  presents  separately.  Yet  there  was  no  proof  as  to  their 
carrying  on  distinct  concerns,  or  having  divided  among  them  the 
family  estate,  Bhugwan  Goolabchund  v.  Kriparam  Anundram,  2 
Borr.  24  ;  1  Mori.  Dig.  484,  §  48. 

Presumption  that  trade  carried  on  by-  member  of  undivided 
FAMILY  IS  JOINT. — Where  there  is  no  formal  separation  of  interests  be- 
tween brothers,  and  the  parties  have  lived  together  as  an  undivided 
&mily  till  five  years  after  the  death  of  one  of  the  brothers,  the 
presumption  clearly  is  that  a  trade  carried  on  by  the  brothers  is  a 
joint  one,  aud  in  the  absence  of  all  proof  that  there  was  a  separa- 
tion of  interests  between  the  members  of  the  family,  or  that  any 
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part  of  the  property  was  self-acquired  bj  one  of  the  brothers  in- 
dependoDtly  of  funds,  or  other  aid  afforded  bj  the  others,  the 
sons  of  the  deceased  brother  are  entitled  to  share  in  the  whole  pro- 
perty of  the  family,  Bairy  Cundappah  ChUty  v.  Bairy  Cristnamah 
ChiUy,  1  Mad.  Dec.  372  ;  1  Mori  Dig.  485,  §  50. 

Possession  of  peoperty  divided. — The  record  of  partition 
which  brothers  and  other  co-heirs  execute,  after  making  a  just  dis- 
tribution by  mutual  consent,  is  called  the  written  memorial  of 
distribution.  Vri/iaspatiy  "  When  a  village,  a  field,  and  a  garden 
are  recorded  in  the  same  grant,  if  any  part  be  occupied  they  are 
all  legally  possessed.  Thus,  on  a  partition  among  brothers,  whether 
village  or  other  land  is  inserted  in  a  written  record  of  partition, 
should  some  part  thereof  be  occupied,  and  the  remainder  be  not 
possessed,  still  the  whole  land  is  considered  in  law  as  actually  pos- 
sessed, not  as  property  neglected."  Vrihaapati  cited  in  Vyavahara- 
matricay  2  Macn.  Frins.  H.L.lll.  In  immoveable  property  obtained 
by  an  equitable  partition,  or  by  purchase,  or  inherited  from  the 
father,  or  received  from  the  king,  a  title  is  gained  by  long  posses- 
sion, and  not  lost  by  silent  neglect.  Even  in  property  simply 
obtained  with  or  without  a  fair  title  which  a  man  has  accepted  and 
quietly  possessed,  unmolested  by  another,  he  acquired  a  title,  and 
in  like  manner  he  forfeits  one  by  silent  negleet,  ib. 

By  possession  the  title  over  property  obtained  by  an  equitable 
partition,  by  purchase,  or  by  similar  instances,  is  established,  and 
the  silent  neglect  of  the  possession  constitutes  the  forfeiture  of  such 
property,  2  Macn.  Prim.  H.  L.  171. 

''When  co-heirs  have  made  a  distribution,  the  acts  of  giving  and 
receiving  cattle,  grain,  houses,  land,  household  establishments, 
dressing  victuals,  religious  duties,  income,  and  expenses,  are  to  be 
considered  as  separate  and  (conversely)  as  proofs  of  partition," 
Narada. 

It  will  have  been  seen,  therefore,  that  there  is  great  difficulty  in 
determining  whether  the  family  be  a  divided  or  an  united  one.  The 
question  is  one  of  importance ;  it  sometimes  arises  among  the  mem- 
bers of  the  family  themselves,  one  member  claiming  partition,  whilst 
the  rest  allege  that  it  has  already  taken  place ;  sometimes  amongst 
creditors,  whose  interest  it  is  to  treat  the  family  as  undivided,  as 
they  thereby  extend  the  fund,  to  which  they  look  for  payment  of 
their  debts,  the  credit  having  been  given  under  that  impression, 
thou^'h  erroneous ;  1  Stra.  H.  L.  226 ;  ante^  pp.  80,  325. 

With  respect  to  any  one  or  more  of  the  instances  specified  they 
are  but  evidence  ;  though  the  concurrence  of  all  to  constitute  proof 
is  not  required,  for  those  texts  are  founded  on  reason,  and  the  reason 
is  equally  applicable  in  every  instance,  Jim.  Vahana^  ch.xiv.  §  10. 

Sir  Thomas  Strange^  1  H.  L.  228,  says.  The  one  the  most  to  be 
relied  on  is  the  taking  food  separately  prepared,  yet  as  it  may  be 
matter  of  convenience  among  co-heirs  having  large  £Eimi]ies  to 
have  separate  cookery,  dressing  their  victuals  apart,  this  also  \& 
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but  a  oiroumstanoe  vhich  may  be  explained,  or  its  effect  in  point 
of  evidence  may  be  removed  by  showing  not  separate  but  joint 
preparation  of  grain  for  oblations  to  deities  and  the  entertain- 
ment of  guests,  as  well  as  for  other  purposes,  which,  among  united 
co-heirs,  are  essentially  common.  But  in  general  a  distinct  pre- 
paration of  food,  after  an  agreement  to  separate,  proves  partition, 
and  the  previous  agreement  may,  in  some  cases,  be  inferred  firom 
that  sole  evidence.;  but  more  satisfactorily  in  proportion  as  a 
greater  number  of  the  indicated  circumstances  concur,  3  Dig,  421, 
428.  . 

The  joint  performance  of  obsequies  is  not  conclusive  evidence  of 
family  partnership  iu  the  face  of  positive  evidence  to  the  contrary, 
2  Stra.  H,  L.  391,  392,  (7.  and  E. 

Jaoannatha*s  summing  up. — Jagannatha  sums  up  this  subject  thus, 
In  a  doubt  respecting  a  prior  distribution  among  those  who  severally 
transact  commercial  affairs,  and  the  like,  but  without  having  sepa- 
rated their  preparation  of  food  by  a  previous  agreement,  what  (he 
asks)  is  the  rule  of  decision  if  the  dispute  concern  that  property  to 
which  the  transactions  relate)  Deduce  the  principle  of  decision  (he 
answers)  from  reciprocal  gift  and  receipt,  for  in  that  case  donation, 
which  is  an  act  done  for  a  spiritual  end,  has  been  made  in  contem- 
plation of  abundant  fruit  from  liberality  to  a  kinsman.  Again,  the 
people  know  whether  these  co-heirs  have  separated  their  preparation 
of  food  by  previous  agreement  or  not  Again,  do  the  peasants 
deliver  to  them  severally  the  provisions  and  other  dues  from  their 
village  f  Hence,  also,  a  principle  of  decision  may  be  deduced.  In 
like  manner  the  question  may  be  determined  by  their  annual 
obsequies  for  a  deceased  ancestor,  and  by  their  worship  of  Lachsmi^ 
or  other  deities,  and  the  like,  1  Stra,  H.  L,  230. 


Section  X. 

,  Re-tjnion. 

Partition  after  —  Definition  of- — Benares  school  limits  re-union  to 
father,  hrotli^er,  or  paternal  uncle — But  it  includes  all  those  who 
make  partition — Mode  of  effecting  re-union — Separation  after  re- 
union— Superior  allotment  in  right  of  primogeniture  forbidden — 
Acquirer  gets  a  double  slixtre  of  wealth  gained  by  science,  even  with 
aid  of  common  stock — The  order  of  succession  of  one  dying  after 
re-union,  is  an  exception  to  that  of  obstructed  heritage — Exception 
to  rule  thai  a  re-united  brother  shall  keep  the  share  of  his  re-united 
co-heir — The  right  of  whole  brothers  not  re-united  and  half  brothers 
re-united  —  Fixed  property  the  uterine  brotlier  takes,  concealed 
wealth  and  animals  he  shares  with  those  re-unite^l — The  son  suc- 
ceeds in  all  cases — Tlie  son  of  one  re-unitf.d  sfiicceeds  before  other 
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re-united  persons — In  other  cases,  the  parents,  and  first  the  mother, 
then  brother,  Tnatemal  uncle,  dsc,  equally — The  brothers  not  re- 
united share  unth  re-united  uncles — He-union  of  wife  alone — If 
others  re-united  she  does  not  succeed — Among  un^re-united  persons 
succeeding  to  one  re-united  with  other  members  of  the  family,  the 
mother  is  first,  then  the  father — The  eldest  wife. 

Partition. — After  partition  has  takon  place  the  family  may  be- 
come re-uuited,  and  afterwards  a  second  separation  may  take  place. 

Definition. — The  divesting  of  exclusive  rights  in  specific  por- 
tions of  property,  and  re- vesting  a  common  one  over  the  wEole,  is 
implied  in  re-union,  1  ^tra,  H,  L.  177. 

A  RE-UNION  BETWEEN  SEPAEATBD  CO-HEIRS  MAY  TAKE  PLACE. — 

BrihaspatiB&jB,  '*  He  who  being  once  separated  dwells  again,  through 
affection,  with  his  father,  brother,  or  paternal  uncle,  is  termed  re- 
united," Mayukha,  ch.  iv.  s.  ix.  §  I  ;  Jim,  VaJiana,  ch.  xii.  §  3  ; 
Mitac.  ch.  ii.  s.  ix.  §  3.  Efifects  which  had  been  divided,  and  which 
are  again  mixed  together,  are  termed  re-united.  He  to  whom  such 
appertain  is  a  re-united  parcener,  Mitac.  ch.  ii.  s.  ix.  §  2. 

MiTACSHARA  LIMITS  RE-UNION  TO  FATHER,  BROTHER,  OR  PATERNAL 

UNCLB. — This  re-union  cannot  take  place  with  any  person  indif- 
ferently, but  only  with  a  father,  a  brother,  or  a  paternal  uncle  and 
his  nephews,  ib,  §  3  ;  Jim,  Vahana,  ch.  xii.  §  3.  But  the  proper 
sense  is,  that  this  [re-union]  arises,  even  from  the  joint  location  of 
the  makers  of  the  [first]  partition.  For  the  words,  father,  and  the 
rest,  are  merely  as  a  part  to  denote  the  whole  of  the  persons  who 
make  the  partition,  Mayukha,  ib.  §  1. 

In  the  Mithila  school  re-union  takes  place  with  the  nephew  and 
the  rest,  Daya  Krama  Sangralui,  ch.  v.  §  5. 

But  it  includes  all  those  who  make  partition. — Re-union  may 
take  place  with  a  wife,  a  paternal  grandfather,  a  brother  s  grand- 
son, a  paternal  uncle's  son,  and  the  rest  also.  **  He  who  being  once 
separated  [from  the  co-heirs]  dwells  again  [in  common  is  termed 
re-united]''  from  joint  location  [of  such  a  one,]  the  sense  of  sepa- 
rated brothers,  [one's  own]  sons,  and  the  like,  does  not  result^ 
Mayuklta,  ch.  iv.  s.  ix.  §  1. 

An  adult  brother,  a  member  of  an  undivided  Hindoo  family, 
separated  from  the  family.  No  regular  partition  of  the  estate 
was  made.  The  lands  remained  undivided,  and  each  member 
took  his  share  of  the  rents.  After  a  short  separation,  the 
brother  returned  to  the  family,  and  it  was  by  a  deed  of  ungsho- 
puttur,  or  settlement,  agreed  that  the  acquisitions  made  by  the 
elder  brother  during  the  separation  should  go  into  the  joint  funds. 
During  the  separation,  the  elder  brother  purchased  a  Futnee 
Talook  : — Held  that  the  re-union  of  the  brother  to  the  family  re- 
mitted him  to  his  former  statzts  a^  a  member  of  a  joint  Hindoo 
family,  aud  that  he  was  entitled  to  share  in  the  purchase,  as  it 
must  be  presumed  to  have  been  made  out  of  the  funds  of  the 
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joint  estate,  PrankUhen  Paul  Chowdryy  v.  MoUrooramohun  Paul 
Chowdry,\0  Moore's  Iru  Ap.  403. 

Mode  of  effecting  kb-union. — [When  two  settle  thus.]  "  The 
present  of  future  wealth  of  us  two  is  common  property,  until 
we  make  a  partition  a  seoond  time/'  When  there  exists  such 
a  sign,  either  by  understanding  or  expressed  wish,  it  is  an 
union,  Maxfukha^  ch.  iv.  s.  ix.  §  1. 

Separation  after  re-union. — After  re-union  there  may  be  an 
entirely  new  partition. 

In  that  case  the  shares  must  be  equal.  There  is  not  in  this 
instance  any  right  of  primogeniture,  Mmu^  ch.  ix.  §  120 ;  Vuhiiu, 
18,  41 ;  Afayukha,  ib.  §  2. 

The  superior  allotment  in  right  of  primogeniture  for- 
bidden.— [The  shares  must  be  equal.]  This  supposes  re-union  of 
brothers  belonging  to  the  same  tribe.  But  in  the  ease  of  associa- 
tion of  brothers,  appertaining,  the  one  to  the  sacerdotal,  the  other 
to  the  military  tribe,  the  rule  of  distribution  must  be  understood 
to  conform  with  the  original  allotment  of  shares ;  for  the  text  is 
intended  only  to  forbid  an  elder  brother's  superior  portion,  as  before 
allotted  to  him.  Accordingly  [since  unequal  partition  regulated 
by  difference  of  tribes  i§  not  denied,]  Vrihaspati  saying,  *•  Among 
brethren  who,  being  once  separated,  again  live  together  through 
mutual  affection,  there  is  no  right  of  primogeniture  when  partition 
be  again  made,'*  prohibits  only  the  assignment  of  a  superior  share 
to  the  eldest,  but  does  not  ordain  equality  of  allotments,  Jim. 
Vahanay  ch.  xii.  §  2  ;  Mayukha,  ch.  iv.  s.  ix.  §  2 ;  Menu,  ch.  ix. 
§  210;  3  Dig.  475.  Some  say  that  the  unequal  distribution  being 
set  aside  by  the  phrase,  the  share  must  in  that  case  be  equal,  the 
prohibition  of  the  eldest  son^s  right  is  repeated,  for  the  sake  of 
making  it  clearly  understood  that,  although  there  is  to  be  no  ine- 
quality in  making  up  the  share  of  the  eldest  son,  jet  in  the  distri- 
bution the  shares  may  be  even  unequal  when  made  up  of  greater 
and  lesser  shares  at  the  time  of  re-uniting  the  property,  Mayukha, 
ch.  iv.  8.  ix.  §  2. 

But  since  the  term  "  eldest  son's  right,"  [jyeshtyam,]  and  the  like, 
is  merely  a  declaration  of  the  general  meaning,  therefore,  if  [the 
contributions  to]  the  wealth  were  greater,  and  less,  still  the  share  of 
each  must  be  equal,  and  the  same  is  the  popular  practice.  Hence, 
as  the  foundation  of  the  practice  is  derived  from  this  text,  any 
supposition  of  a  declaration  contrary  thereto,  is  at  variance  with 
reason,  Mayuhfia,  ch.  iv.  s.  ix.  §  2, 

Acquirer  gets  a  double  share  of  wealth  gained  by  science 
even  with  aid  of  common  stock. — "  If  any  one  of  the  re-united 
brethren  acquire  wealth  by  science,  valour,  or  the  like,  [with  the 
use  of  the  joint  stock,]  two  shares  of  it  must  be  given  to  him,  and 
the  rest  shall  have  each  a  share,"  Brihaspati.  See  Jim.  Vahana, 
165,  ch.  xi.  s.  i.  §  20  ;  3  Dty.  551.  The  meaning  of  the  text  is  that 
a  double  share  being  established  for  the  acquirer  by  the  phrase, 
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'Uo  the  acquirer  two  shares;"  then  in  a  partition  among  [un- 
separated]  brethren  not  re-united  he  gets  two  shares  only  in  what 
he  has  acquired,  without  detriment  to  the  £ftther's  wealth.  But  in 
a  fresh  partition  among  re-united  brethren,  he  gets  two  shares  of 
what  was  acquired  by  him,  even  if  at  the  detriment  of  the  re-united 
property,  Madana,  Mayvkha,  ch.  iv.  a  ix.  §  4. 
The  order  op  succession  of  one  dying  after  re-union  is 

AN   exception  to  THAT  OF  OBSTRUCTED  HERITAGE. — Yajnavalchfa 

enumerates  the  order  of  thuse  entitled  to  succeed  to  the  wealth  of 
one  re-united,  '*  As  of  a  re-united  co-heir  the  re-united  co-heir,  so 
of  the  uterine  brother  the  uterine  brother,  which  is  an  exception 
to  the  regular  succession  failing  male  issue  of  the  wife,  the 
daughters,  and  the  rest,  Mai/ukha,  ib.  §  5. 

A  re-united  [brother]  shall  keep  the  share  of  his  re-united  co- 
heir, who  is  deceased,  or  shall  deliver  it  to  a  son  subsequently  bom, 
Yajnavalcht/a,  2,  139 ;  Mitac,  ch.  ii,  s.  ix.  §  I. 

The  share  or  allotment  of  such  re-united  parcener  deceased  must 
be  delivered  by  the  surviving  re-united  parcener  to  a  son  subse- 
quently born,  in  the  case  where  the  widow's  pregnancy  was  unknown 
at  the  time  of  the  distribution.  Or  on  failure  of  male  issue,  he  and 
not  the  widow,  nor  any  other  heirs,  shall  take  the  inheritance,  Mitac 
ch.  ii.  s.  ix.  §  4. 

Exception  to  the  rule  that  a  re-united  brother  shall 
KEEP  THE  SHARE  OF  HIS  RE-UNITED  CO-HEIR. —  *  But  a  Uterine  [or 
whole]  brother  shall  thus  retain,  or  deliver  the  allotment  of  his 
uterine  relation,  Tajnavalcht/a,  2,  139.  The  construction  is  this, 
The  allotment  of  a  re-united  brother  of  the  whole  blood  who  is 
deceased,  shall  be  delivered  by  the  surviving  re-united  brother  of 
the  whole  blood,  to  a  son  bom  subsequently ;  but  on  fiEtilure  of  such 
issue  he  shall  retain  it.  Thus,  if  there  be  brothers  of  the  whole  blood 
and  the  half  blood,  an  uterine  [or  whole]  brother  being  a  re-united 
parcener,  not  a  half  brother  who  is  so,  takes  the  estate  of  the 
re-united  uterine  brother,  Yajnavalchya,  Mitac.  ch.  ii.  a  ix.  §  6 ; 
Mayukha^  ch.  iv.  a  ix.  §  8. 

The    RIGHT    OF  WHOLE   BROTHERS    NOT    RE-UNITED,    AND    HALF 

BROTHERS  RE-UNITED. — "One  of  a  different  womb  being  again 
associated,  may  take  the  succession,  not  one  of  a  dififerent  womb  if 
not  re-united.  But  [a  whole  brother  if]  re-united  obtains  the  pro- 
perty, and  not  [exclusively]  the  son  of  a  different  mother."  Here, 
from  the  terms,  one  of  a  different  womb,  sun  of  a  different  mother, 
the  half  brother  alone  is  not  designated,  but  the  paternal  uncle 
and  others  likewise,  YajrmvaXckya^  Mayukha^  ch.  iv.  a  ix.  §  10.  See. 
MiJLa;c,  ch.  ii.  a  ix.  §  3. 

The  following  are  the  meanings  of  the  terms  of  this  text,  "  one 
of  a  different  womb ;"  that  is,  one  of  a  separate  womb,  [such]  the 
wife,  the  father,  the  father's  father,  the  half  brother,  the  paternal 
uncle  and  others,  if  they  be  re-united,  may  take  the  wealth.  If 
not  re-united,  those  of  a  different  womb  do  not  [succeed.]     Hence, 
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by  reason  of  the  rale  respeotiDg  fitness  and  dissimilitude,*  the  re- 
union of  one  of  a  different  womb  is  declared  as  the  reason  for  his  tak- 
ing the  wealth.  A  whole  brother,  termed  re-united  [by  union  of  the 
womb,]  even  if  not  re-united,  [by  re-union  of  the  wealth,]  will  take 
the  property.  By  this  reasoning^  the  community  of  womb  alone 
even  is  declared  a  sufficient  reason.  So  one  re-united,  as  possessing 
union  of  wealth ;  but  if  only  born  ^f  a  different  mother,  he  will 
not  take  anything  whatsoever,  MayvJcha,  ch.  iv.  s.  ix.  §  12. 

So  that  the  one  from  his  re- union,  the  other  from  his  community 
of  womb,  both  jointly  share  and  take  it  [between  them.]  Menu, 
ch.  iz.  §  211,  212,  specially  determines  this  very  principle  in  the 
right  of  succession  among  re-united  persons,  ''  Should  the  eldest  or 
youngest  of  several  brothers  be  deprived  of  his  allotment  at  the 
distribution,  or  if  any  of  them  die,  his  share  shall  not  be  lost;'' 
but  the  uterine  brothers  and  sisters,  and  such  as  were  re-united 
after  a  separation,  shall  assemble  together  and  divide  his  share 
equally,*'  Ma^ukha,  ch.  iv.  s.  ix.  ^  13  ;  Mitac.  ch.  il  s.  ix.  §  12. 

Be  deprived  of  means  by  entering  another  order,  by  degradation 
from  sin,  or  the  like. 

Uterine  must  be  joined  with  brothers  in  construction. 

And  such  as  were  re-united,  i.e.,  the  wife,  the  father,  the  paternal 
grandfather,  the  half  brother,  the  paternal  uncle,  and  the  rest, 
Mayukhuy  ib. 

FiXBD  PROPBRTT  THE  UTERINE  BROTHER  TAKES,  CONCEALED 
WEALTH  AND  ANIMALS  HE   SHARES  WITH  THOSE  RE-tJNITED. — On  this 

point  Prajapati  states  a  distinction,  "  Whatever  concealed  wealth 
is  brought  to  light  becomes  the  property  of  the  united  parceners ; 
but  lands  and  houses,  those  not  reunited,  shall  entirely  take  ac- 
cording to  their  shares,"  Mayvkha,  ch.  iv.  s.  iz.  §  14. 

Concealed  wealth. — What  is  capable  of  being  hidden  by  de- 
positing in  the  ground  or  otherwise,  as  gold,  silver,  or  the  like  ; 
such,  those  re- united,  that  is,  of  a  different  womb,  shall  take  ;  but 
landed  property  the  uterine  brother  [takes.]  Kfne,  horses,  and 
other  [animals]  the  uteriue  and  he  of  a  different  womb  [shall  share.] 
According  to  Madana,  he  of  a  different  womb  alone,  if  reunited, 
will  take  the  houses,  horses,  and  the  like  ;  but  it  is  not  so  noted  in 
the  tezt,  Mayukha,  ch.  iv.  s.  ix.  §  15. 

According  to  the  Smriti  Chandrika,  But  if  there  exist  only  one 
species  pf  property  out  of  the  [above  sources,  as]  concealed  wealth, 
land,  kine,  and  the  rest,  the  uterine  brother  aJone,  even  not  re- 
united, takes  it.  The  proof  of  this  must  be  considered.  Among 
uterine  brothers,  if  some  of  them  are  re-united,  but  other  brothers 
not,  nevertheless,  those  re-united  alone,  will  take  the  wealth,  be- 
cause community  of  womb,  and  re  union  exist  as  a  double  cause  [of 

*  Dig.  9,  note.  In  logic,  Am^a  and  Vyaiireha  ;  the  first  ia  the  relation 
of  events,  of  which  whenever  one  occurs  the  other  also  occurs ;  the  second  is 
the  connexion  of  circumstances,  of  which,  when  one  occurs  not,  the  other 
also  does  not  occur,  Mayukhay  note  1,  ch.  iv.  s.  ix. 
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succession.]  Even  so  Gautama^  "  When  a  re-united  [parcener] 
dies,  his  re-united  co-heir  shares  his  estate;"  and  Brthaspati,  "  Two 
brothers,  who  become  re-united  through  affection,  [after  being 
separated,]  share  mutually,*'  Mayukha,  ch.  iv.  s.  ix.  §  15. 

The  son  succeeds  in  all  cases. — A  son,  whether  re-united 
with  his  father  or  not  re-united,  shall  obtain  the  entire  paternal 
share,  since  the  power  of  intercepting  the  right  to  take  a  share 
lies  in  the  filial  relation.  Among  several  sons  also,  when  one  is 
re-united  and  the  other  is  not,  the  re-united  one  alone  succeeds  bj 
the  text,  "  Of  a  re-united  [co-heir,]  the  re-united  [co-heir],  so  of  the 
uterine  brother,  the  uterine  brother,"  ib.  §  16.  See  Mayukha,  ch. 
iv.  8.  ix.  §  5.,  ante,  p.  428. 

The  son  of  one  re-united  succeeds  before  other  re-united 
persons. — In  a  case  of  re-union  between  a  father,  son,  and  any 
other  not  being  his  son,  the  son  alone  succeeds,  because  the  same 
has  already  been  declared  by  the  terms,  "  Shall  either  give  up  or 
shall  retain,'*  <ko.,  Mayuhha,  ch.  iv.  s.  ix.  §  17. 

In  other  cases,  the  parents,  and  first  the  mother. — In  an 
assemblage  of  father,  brothers,  paternal  uucles,  and  others  not 
being  sons  re-united,  the  parents  alone  [take  it.]  Of  them,  again, 
the  mother  is  first,  and  then  the  fietther,  according  to  Madana,  Ma- 
yttkhtty  ch.  iv.  s.  ix.  §  18. 

Then  the  brother,  paternal  uncle,  etc.,  equally. — But 
[after  them]  the  brother,  paternal  uncle,  and  the  rest,  shall 
even  take  and  share  it  [equally,]  for  among  them  all  the  state  of 
union  exists,  as  the  cause  whence  their  right  of  taking  [shares]  is 
derived,  Mayukha,  ch.  iv.  s.  ix.  §  19. 

The  brothers  not  re-united  share  with  re-united  ^NCLsa — 
So  likewise  in  an  assemblage  of  un-re-united  brothers,  re-united 
paternal  uncles,  half-brothers,  and  others,  they  even  share  it  [in 
common]  by  reason  of  the  two  phrases.  "  If  not  re-united,  but  [a 
whole  brother  if]  re-united  obtains  the  property,  and  not  [exclu- 
sively] the  son  of  a  different  mother ; "  the  other,  "  As  of  a  re- 
united [co-heir,]  the  re-united  [co-heir;]  so  of  the  uterine  brother, 
the  uterine  brother,'*  Mayukfia^  ch.  iv.  s.  ix.  §  20.  See  §  5,  10, 
p.  428. 

The  wife  if  alone  re-united. — In  case  of  the  re-union  of  the 
wife  alone,  she  alone  takes  it  from  the  same  text  of  a  re-united 
[co-heir,]  the  re-united  [co-heir.] 

Ip  others  re-united  she  dobs  not  succeed,  but  must  be  main- 
tained.— In  the  assemblage  of  the  other  persons  re-united  together, 
with  her  also  re-united,  they  alone  succeed,  she  does  not,  more- 
over, in  commencing  the  topic  of  re-union,  both  Sankha  and 
Narada  have  declared,  "  Among  brothers,  if  any  one  die  without 
issue,  or  enter  a  religious  order,  let  the  rest  of  the  brethren  divide 
his  wealth,  except  the  wife's  separate  property.  Let  them  allow 
a  maintenance  to  his  women  for  life,  provided  they  preserve  un- 
sullied the  bed  of  their  lord,  but  if  they  behave  otherwise  the 
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brethren  may  resume  that  allowanoe."  ^^  The  maintenance  of  the 
daughter  of  such  a  one,  is  enjoined  to  be  made  out  of  her  father's 
share ;  if  still  un-initiated,  she  will  take  a  share  [for  the  purpose  ;] 
if  he  die  after  that,  her  husband  shall  support  her/*  Mayukha^  cb. 
iv.  s.  ix.  §  22 ;  Mitacahara^  ch.  ii.  s.  ix.  p.  326,  Ed.  of  186  ;  Jim, 
Vahana,  177,  Ed.  of  186     . 

Among  un-re-united  persons  succeedikq  to  one  re-united  with 
other  members  of  the  family,  the  mother  is  jblrst,  then  the 
FATHER,  THE  ELDEST  WIFE. — As  for  what  SaTikha,  in  proceeding  to 
expound  re-union,  says,  **  Of  those  also  departed  for  heaven  without 
male  issue,  the  property  goes  to  the  brothers ;  in  default  of  them 
both  parents  will  take  it,  or  the  eldest  wife,"  it,,  according  to 
Madana,  is  intended  to  fix  the  order  of  the  un-re-united  brothers, 
and  the  other  upon  the  death  of  one  dying  re-united  subsequent  to 
the  death  of  his  paternal  uncle,  brother's  son,  or  half  brother,  with 
whom  he  had  preyiously  made  a  r%-union  ;  and,  according  to  the 
same  authority,  in  this  case  also  first  the  mother,  and  next  the 
&ther,  ante,  p.  430,  the  eldest  vnfe,  i.e.,  she  who  [best]  preserves  her 
duty,  Mayukha,  cb.  iv.  s.  ix.  §  24.  See  Mttac,  ch.  ii.  s.  ix.  pp. 
327-339  of  Ed.  186  ;  Jim.  Vahana,  ch.  xii.  p.  163  of  Ed.  of  186 
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Abaitdohment.— See  Wife,  271. 
Absence  for  twelve  year8.--See  Peo- 

PBRTT,  75. 
Absbntbbb— 
Elntitled  to  share  on  parUtion  as 
far  as  the  seventh  in  descent,  891. 
Period  of  absence  of,  391. 
What  constitutes  a  foreign  coun- 
try, 891. 

AOCDMULATIONS— 

Division  of,  does  not  constitute  di- 
vided family,  158. 

Right  of  wife  of  co-sharer  to,  160. 

Devise  of  self -acquired  property  by 
way  of  remainder  or  executory 
devise,  161. 

Right  of  widow  to,  or  income,  161. 

Widow's  right  to,  of  joint  estate, 
268. 

Drones  not  allowed  to  share  in,  on 
partition,  876. 

ACQUIBSCENOB — 

Of  minor  as  to  partition,  831. 

He  must  have  full  knowledge  of 

his  rights,  331. 
And  abandon  them,  831. 

ACQUIREB — 

Where  he  takes  a  double  share, 
895. 
AcjQUKiTioN,  modes   of. — See    Pro- 
perty, 75. 
Adjostment,  arbitration  by,  339. 
Adopted  Son — 

Within  the  prohibited  degrees  of 
marriage  in  both  his  own  and 
adopted  family,  12. 

Whether  may  be  given  in  adop- 
tion, 49. 

Becomes  a  natural  bom  one,  53. 

In  all  respects  save  to  contract  mar- 
riage in  own  family,  and  to  adopt 
his  own  natural  brother,  41,  note, 
58. 

Where  after-born  son,  is  entitled  to 
one-fifth,  54. 

Natural  son  to  four-fifths,  54. 

In  Bengal,  one-third,  54. 


Adopted  Son,  continued — 
In  Southern  India,  54. 
Loses  natural  rights,  54. 
Estrangement  does  not  extend  to 

social  relations,  54. 
Cannot  marry  within  prohibited  de- 
grees, 54. 
With  regard  to  mourning,  &bmily 

connexion  subsists,  54. 
Succession  to  property  of  childless, 

54. 
Goes  to  heir  of  adoptive  father, 

55. 
Father  of,  cannot  claim,  55. 
Severance  of,  from  his  family,  so 

complete  that  no  mutual  rights 

as  to  succession  can  arise  between 

them,  58. 
On  death  of  widow,  his  heir,  60. 
Right  of,  to  succeed  to  shrotriyam, 

134. 
When  an,  dies  without  issue,  224. 
Descent  of  property,  224. 
Law  applicable  to,  and  natural  son 

alike,  230. 
Adopter's  Family — 

One  member  of,  cannot  inherit  pro- 
perty of  one  taken  out  of  family 

by  adoption,  58. 
Adoption — 
Resorted  to  where  no  natural  bora 

son,  4. 
Ceremony  of,   especial  import  as 

regards  inheritance,  4. 
Though  secondary  consideration,  4. 
Primary  object  to  save  soul  from 

Put.  4. 
General  observations,  17. 
Based    on     spiritual     necessities, 

17. 
Marriage  directed  to  sonship,  17. 

For    performance    of    exequial 
rights,  17. 

On  failure  of,  Hindoo  must  adopt, 
17. 
Put  in  force  on  failure  of  male 

issue,  17. 

2b 
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Adoption,  continued- 
Future  happiness  of    Hindoo   de- 
pends on  perfonnance  of  obse- 
quies, 17. 

Pajrment  of  debts,  17. 

Dread  of  Put  or  hell,  18. 

From  which  son  delivers,  18. 
Formerly  eleven  kinds  of  sons,  18. 
Legitimate  son  principal  one,  18. 
Son  given  in,  preferable  one  amongst 

those  obtained  in  that  mode,  18. 
Now  only  three  kinds  of,  18. 

By  birth  or  aurasa,  18. 

By  adoption,  dattaka,  18. 

By  kritrima,  or  son  made,  18. 
Kritrima  form  of,  prevails  in  Mi- 

thUa,  18. 
Some  difference  in  several  schools 

of,  18. 
Dattaka,  Chandrika,  and  Mimansa 

chief  authorities  on,  19. 
Where  they  differ,  all  schools  follow 

the  former  customs  of  the,  19« 
Greeks  on,  19. 

Customs  of  the  Romans  on  19. 
Mahommedan  law  o^  same  as  Eng- 

lUh,  22. 
By  Hindoo  law  adopted  son  be- 
comes as  natural  bom  son,  22. 
Loses    rights    in    native    family,' 

22. 
If  adoption   invalid,   his    natural 

rights  remain,  22. 
Exception  to  rule,  22. 
After-bom  son  supersedes  adopted, 

22. 
He    receives    one-fourth    aei  con- 
sideration for  removal  from  his 

own  family,  22. 
Unless  on  de&th  of  natural  bom 

son,  where  he  receives  the  whole, 

subject  to  charges,  22. 
Widow  may  perform  obsequies  on 

failure  of  son,  22. 
In  her  default  by  brother,  but  not 

with  same  effect  as  son,  22. 
Childless  widow  cannot  be  com- 

pelled  to  adopt,  23. 
Presumption  in  favour  of,  28. 
Must  be  strictly  proved,  28. 
Evidence  of,  23. 
Natural  bom  sons,  23. 
Performance  of  exequial  rites,  no 

difficulties  in,  when  natural  bom 

sons,  23. 
It  is  not  son's  performance  that 

saves  from  Put,  24,  45. 
But  his  birth,  24,  45. 
Civil  tribunals   rM^ard  only  civil 

rights,  24. 


ADOPTioir,  continued — 
But  religious  element  cannot  be 

excluded,  24. 
Father  may  adopt  whom  he  wiD, 

24. 
Who  may  adopt — 
Sonless  man,  25. 
Who  is,  25. 
Man  is  absolved  from  debt  by  birth 

of  son,  25. 
Consent  of  wife  not  essential,  25. 
Act  of  husband  alone,  25. 
Wife  may  join  in,  25. 
May  enure  for  benefit  of  both, 

25. 
Whether  a  father,  having  given 
away  an  only  son,  may  adopt 
anoUier,  25. 
Who  included  in  legitimate  is- 
sue, 25. 
Son,  25. 
Grandson,  25. 
Great-grandson,  25. 
All  stand  in  relation  of  sons  as 
to    inheritance  and  religioos 
ceremonies,  25. 
Not  necessary  where  male  issae^ 

26. 
One  destitute  of  male  issue  only 
can  adopt,  25. 
Grandson  "by  daughter —    • 
Two  individuals   cannot   adopt 

same  son,  26. 
Except  in  case  of  one  nephew  by 

several  uncles,  26. 
Uncle  cannot  adopt  a  nephew 

already  given,  26. 
Nephew  given  in  by  father  sa 
sudha  dattaka  cannot  be  adopt- 
ed by  uncle,  26. 
Must  be  valid  when  made,  26. 
Defects  cannot  be  cured,  26. 
Where  male  issue  incompetent  to 
the  performance  of  funeral  rites, 
father  without  male  issue  may 
adopt,  26. 
Disqualifying  causes,  26. 
Degradation  from  caste,  26. 
Insanity,  26. 
Disease,  26. 

Where     father     converted     to 
Christianity,  26. 
Effect  of  Act  XXL  of  1850,  26. 
Can  the  father  adopt  f  26. 
What  would  be  the  right  of  Uie 

adopted  son,  26. 
On  conversion  of   son  to    Chris- 
tianity, can  father  deprive  him 
of  a  portion  of  inheritance  by 
adoptmg  son  ?  27. 


Digitized  by  VjOOQIC 


INDEX. 


435 


Adophon,  eontintud— 
Successive  adoptions,  27,  57. 

Where  purposes  of  first  hi\,  27. 

Only  one  can  be  adopted  at  a 
time,  27. 

Second  during  lifetime  of  first 
adopted  son,  27. 

Acquiescence  in  division  of  pro- 
perty by  the  father,  27. 

In  case  of  death,  disinheritance, 
another  may  take  place,  30. 
Undivided  brothers — 

Made    regardless    of   rights  in- 
juriously affected  by  it,  as  by 
one  of  two,  80. 
Who  cannot  adopt — 

Unmarried  men,  31. 

Widower,  31. 

Wife  or  widow,  31. 
May  adopt  on  behalf  of  hus- 
band,  32. 

Becomes  son  of  both,  82. 

Performs  funeral  rites  of  both, 
82. 

By  widow,  with  consent  of  hus- 
band's relatives  in  Madras,  83. 

In  Bengal,  husband's  assent  in- 
dispensable, 83. 

In  Behar,  husband's  permission 
necessary,  88. 

Leave  of  kindred  not  sufficient, 
83. 

Where  specific  child  named,  S3. 
Query,    Can  she  adopt  a  second 

in  the  event  of  his  death  ?  38. 
Where  authority  general,  34. 
How  to  be  adopted — 

Verbal  authority  34. 

Under    authority    granted    by 
minor,  wards  without  authority 
of  court  of  wards,  34. 
Dancing  girls — 

May  adopt  females,  34. 
Disqualifying  circumstances — 

BUnd,  35. 

Impotent,  &c.,  35. 

Minors,  35. 

If  married  may  adopt,  85. 

Lunatic,  35. 

Outcaste,  85. 
Who  may  give,  85. 

Father,  35. 

Mother,  35. 

Brother,  36. 

Uncle,  36. 
Who  may  be  adopted — 

Must  be  the  son  of  woman  whom 
adopter  might  have  married, 
86. 

Refieotion  of  a  son,  86. 


Adoption,  continued — 
Brother,  87. 
Patemsd  and  maternal  uncles^ 

87. 
Daughter's  son,  87. 
Sister's  son,  37. 

Brother's  sons  or  nephew  must 
have  been  filiated,  87. 

But  a  childless  brother  is  de- 
livered from  Put  on  birth  of 
a  brother's  son,  87. 

Selection  of  a  stranger  in  prefer- 
ence would  not  invalidate,  87. 

In  Bengal,  he  may  be  superseded 
for  a  stranger,  87. 

In  Benares,  his  adoption  not 
essential,  37. 

According  to  Kanda  Pandita,  a 
woman  may  not  affiliate  a  bro- 
ther's son,  37. 

So  that,  when  woman  is  adopt- 
ing with  sanction  of  husband, 
she  must  not  select  one  with 
whose  father  she  could  not 
marry,  38. 

If  the  woman  derives  spiritual 
benefit,  her  interest  in  adop- 
tion greater  than  is  supposed, 
88. 

Reason  of  prohibition  of  Nanda 
Pandita,  38. 

Can  a  married  man  adopt  a  boy 
with  whose  father  the  wife  of 
such  married  man  could  not 
have  intermarried?  38. 

Sister's  son,  88. 

Daughter's  son,  88. 

May  be  affiliated  by  Soodras,  88. 
In  Madras— 

They  may  be  adopted,  38. 

Such  are  allowed  to  all  classes, 
at  all  events  when  no  others 
are  procurable,  88. 

For  the  three  superior  tribes,  a 
sister's  son  is  nowhere  men- 
tioned, 38. 

One  with  whose  mother  the 
adopter  could  not  have  legally 
married,  must  not  be  adopted, 
89. 

Not  yet  decided  whether  a  Soodra 
can  make  a  legal  adoption  of  a 
sister's  or  daughter's  son,  can- 
not adopt  her  uncle's  son,  42. 

In  Madras  there  can  be  no,  where 
blood  relationship  between 
adopter  and  adopted  son's 
mother  as  would  prohibit  mar- 
riage with  her  in  her  maiden 
eUte,  42. 
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Adoption,  conHnued— 

In  MithilA,  such  adoption  is  yalid, 
42. 

By  VAtsyas  of  his  siBter*!  son  is 
valid,  42. 

Daughter's  son,  42. 

A  Brahmin  having  a  daughter  and 
daughter-in-law  living,  nor  if 
adopted  can  such  son  adopt 
his  wife's  sister's  sou,  and  make 
him  heir  to  grandfather's  pro- 
perty, which  would  pass  to 
daughter-in-law  on  Brahmin's 
death,  and  after  to  his 
daughter,  42. 
In  Madras,  exception  to  the  rule 
where  custom  permits  of 
daughter's  or  sister's  son,  42. 

Only  son,  43. 

When  made,  is  according  to  Hin- 
doo law  valid,  43. 

Result  of  the  authorities,  43. 

Dwyamushyayana,  43,  46. 

Orphan,  49. 
Cannot  be  adopted,  49. 
To  constitute  a  valid,   there 
must  be  a  giving  as  well  as 
receiving,  49. 

Illegitimate  son  cannot  be  adopt- 
ed, 49. 

Whether  an  adopted  son  may  be 
taken  in,  49. 

Same  caste  as  adopter,  49. 

Same  Gotra,  49. 

Soodra    may    adopt    son    from 
different  Gotra  or  family,  49. 

It  is  now  merely  matter  of  con- 
science, 49. 
Natural  brother,  50. 

Adopted  son  cannot  adopt  his 
natural  bom  brother,  50. 

Nor  inherit  property  of  brother 
acquired  by  adoption,  50. 

Dancing  girl  may  adopt  females, 
50. 

Age  bars,  50. 

How  determined,  50. 

Chudavarana,  tonsure  or  shaving 
the  head,  50. 

Oopanayana  or  investiture  of  the 
thread  prevent,  50,  51. 

Datta  Uomam,  50. 

Period  at  which  it  takes  place 
amongst  the  different  tribes, 
51. 
Natural  father,  51. 

One  initiated  in  tonsure  in  name 
and  family  of,  incapable  of,  51. 

Any  one  on  whom  adopter  may 
legally    perform    Oopanayana 


Adoption,  conUnued — 

rite    may  be    affiliated    as  m 
datt.  son,  52. 

One  not  so    qualified    may  be 
adopted  in  Mithila,  52. 
Oopanayana  and  tonsure,  52. 

May  be  annulled  and  reper- 
formed,  52. 

By  putreshti  or  sacred  fire,  62. 
Whether  illegal,  curable,  52. 

By  lapse  of  time,  52. 

Undisputed  possession  by  illegally 
adopted  son  will  protect  him 
only  under  statute  of  limi- 
tation, 52. 

This  is  questionable,  52. 
Marriage,  52. 

Absolute  bar  to  adoption,  52. 

With  Soodras,  only  obstacle,  52. 

In  Bombay,  a  married  man  may 
be  adopted  being  a  Sagotra,  52. 
Effects  of,  53. 

Relationship  with  natural  family 
ceases,  53. 

Connected  with  adoptive  family 
lineally  and  collaterally,  53. 

Inherits  from  lineal  and  collateral 
branch,  property  to  which  he 
would  have  succeeded  if  na- 
tural born  son,  53. 

Acquires  rights  of  son  in  heredi- 
tary moveable  property  of 
adoptive  father,  53. 

Cannot  be  deprived  of  such  rights 
by  second,  53. 
Adopted  son  becomes  as  a  natural 
bom  one,  53. 

In  all  respects  save  to  contract 
marriage  in  own  family,  53,  57. 

And  to  adopt  natural  brother, 
41,  note. 
Rights    and    duties    in    adoptive 
family,  53. 

Becomes  as  a  natural  son,  53. 

Enjoys  right  of  succession  in  new 
&imily,  53. 

And  discharges  the  duty  of  per- 
forming ezequial  rites,  53. 

His  right  of  succession  attaches 
to  his  entire  property,  real  and 
personal,  54. 

And  self-acquisitions  undisposed 
of  by  father,  54. 

If  adoptive  8  father  is  disqualified, 
the  adoptive  son  can  inherit 
nothing  from  him,  54. 

But  is  entitled  to  maintenance, 
54. 

This  rule  must  be  taken  with  a 
qualification,  54. 
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Adoption,  continued— 
Exception — 
Where  after  born  Bon,  54. 
Adoptive  Bon  entitled  to  one-fifth, 

54. 
Natural  son  to  four-fifths,  54. 
In  Bengal  one-third,  54. 
In  Southern  India  one-fourth,  54. 
Soodras  both  share  equally,  54. 
Adopted  son  loses  his  natural  rites, 

54. 
Estrangement  does  not  extend  to 

social  relations,  54. 
He  cannot  marry  within  the  pro* 

hibited  degrees,  54. 
With  regard  to  mourning,  family 

connection  subsists,  54. 
Succession  to  property  of  childless 
adopted  son,  55. 
Qoes  to  heirs  of  adoptive  father, 

55. 
Father  of   adopted  son    cannot 

claim,  55. 
Widow      of     adopting     father 
succeeds  if  adoptive  son  leaves 
no  widow,  55. 
Invalid    adoption    no    right   to 

maintenance,  65. 
Disinheritance   on    adoption  of 
second  son,  27,  57. 
Cancellation,  58. 
Cannot  be  annulled  except  for 
cause  not  justifying  disinherit- 
ance, 58. 
In  this  respect  differs  from  Greek, 
58. 
Limitation,  58. 
In  a  suit  to  set  aside,  the  time    if 
to  be  reckoned  f  rum  date  of,  58. 
If  the  members  of  the  family 
seeking  to  set  it  aside  have  not 
known  of  it,  58. 
At  suit  of  adopted  son  for  share 
of  ancestral  estate  does  not  run 
till  allotment    has   been    de- 
manded and  refused,  58. 
Whether  a  member  of  the  adop- 
ter's family  can  inherit  pro- 
perty of  one  taken  out  of  that 
family,  58. 
By  widow,  59. 
Son  becomes  heir  of  deceased 
husband,  and  the  title  of  meiges 
in  that  of  guardian,  59. 
Sale  of  property  by  widow  previous 

to,  59. 
Widow  possessed  only  a  very  re- 
stricted   life    interest    in    the 
estate,  60. 
By  widow  under  power,  60. 


Adoption  continved — 
Death  of  adopted  son,  60. 
Widow  his  heir,  60. 
Effect  of  Kritrima  form  of,  60. 
See  MiTHiLA,  60. 
Need  not  be  in  writing,  61. 
Intention,  61. 

Mere,  insufficient,  61. 
Must  be  actual  adoption,  gift^  and 
acceptance,  61. 
Absence   of    ceremonies  does  not 

make  invalid,  61. 
Kritrima,  61. 
Confined  to  Mithila,  62. 
Malabar. — See  Malabab,  62. 
Can  a  boy  given  and  received  in 
adoption  after  attaining  majority, 
should  he  find  that  he  has  been 
prejudiced  in  his  interests,  dis- 
claim the  adoption  and  insist  on 
the  rights  he  possesses  by  birth 
in  the  property  of  his  natural 
family,  62. 
An  impotent  man  cannot  adopt,  1 05. 
By  wife  under  authority  invididates 

a  wiU,  162. 
Right  of  natural  family  to  inherit 

property  acquired  by,  228. 
When  an  adopted  son  dies  without 

issue,  224. 
Adopted  child  is  in  most  respects 
precisely  similar  to  posthumous 
son,  258. 
Sons  born  after,  830. 
Bight  to  partition,  330. 
Adoptivb  Family — 

Adopted  son  connected  with  lineally 

and  collaterally,  53. 
Inherits  from  lineal  and  collateral 
branch,  property   to   which   he 
would  have  succeeded  if  natural 
bom  son,  58. 
Acquires  rights  of  son  in  hereditary 

moveable  property  of,  53. 
Cannot  be  deprived  of  such  rights 
by  second  adoption,  53. 
Adoptivk  Son— 

Enjoys  rights  of  succession  in  new 

family,  53. 
And  discharges  duty  of  performing 

exequial  rights,  58. 
His  right  of  succession  attaches  to 
entire    property,  real   and  per- 
sonal, 54. 
And  self-acquisitions  undisposed  of 

by  father,  54. 
Inherits  nothing  if  adoptive  father 

disqualified,  54. 
But  is  entitled  to  maintenance,  54. 
Adultkbwu— See  Adulteet. 
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Adultsbous  Widow — 

Whether  entitled  to  maiDteDtnce, 
87. 
Adultert — 

Severance  of  contnu:ta  of  marriage 
by  wives,  8. 

SupercessioD,  8. 

Maintenance  when  committedi  8. 

A  crime  in  both  parties,  8. 

By  Hindoo  and  Mahommedan  law, 
8. 

Penal  code  makes  it  so  in  the  man, 
8. 

Code  Napoleon,  8. 

Husband  not  entitled  to  damages 
against  adulterer,  8. 

Uncondoned,  bars  suit  for  mainte- 
nance, 95. 

See  Inheritance,  271. 
Adyebss  Possession. — See  Pbofebtt, 

76. 
Ajtectionate  Kindred,  wealth  re- 
ceived   from. — See    Partition, 
406. 
After-born  Son.— See  Adoption. 

Takes  four-fifths,  54. 

Adopted  son  one-fifth,  54. 

In  Bengal  one-third,  54. 

In  Southern  India  one-fourth,  54. 
After-born  Sons — 

Right  of,  to  partition,  828,  329. 

Where  several,  329. 

If  none,  nor  united  sons,  the  divided 
sons  inherit  father's  share,  330. 

Provision  for,— See  Partition,  347; 

Provision  for  partition  of,  391. 
Age— 

Bars  adoption,  50. 

How  determined,  50. 

Chudavarana,  tonsure  or  shaving 
the  head,  50. 

Oopanayana,  or  Investiture  of  the 
thread,  prevent  adoption,  50. 

Adoption  restricted  to  no  particular, 
51. 

Of  person  selected  for  adoption 
must  be  such  as  to  admit  of  ton- 
sure being  performed  in  adopter's 
name  and  family,  51. 

limitation  of,  overruled  in  Bengal, 
51. 

In  Mithila,  son  of  mature,  may  be 
adopted,  51. 

Not  cause  of  partition,  848. 

But  of  apointment  of  son  as  mana- 
ger, 348. 

His  acta  bind  the  family  property, 
349. 

But  consent  necessary  to  alienation, 
349. 


Agnate  Succession— 

Preferred  by  Hindoos,  221. 
Agriculture — 

Practice  of,  pursued  apart,  evidence 
of  separation,  418. 

Property  acquired  by.— See  Pab- 
tition. 
Alienation— 

Father  cannot  alienate  ancestral 
property  without  concurrence  of 
sons,  according  to  Mitacshara, 
75. 

Bengal  follows  same  rule  with 
respect  to,  75. 

Father  has  otherwise  unreserved 
power  of,  over  all  he  possesses, 
75. 

By  manager  without  authority,  will 
cause  diminution  in  amount  of 
his  share,  83. 

But  should  this  exceed  value  of 
share,  suplus  is  not  a  debt,  83. 

His  separate  acquisitions,  however, 
are  liable,  84. 

By  widow,  crown  taking  by  escheat, 
has  power  to  impeach,  87. 

Gift  inter  \nvot^  106. 

Hindoo  competent  to  make,  106. 

Query,  If  given  to  one  son  in  ex- 
clusion of  the  others,  106. 

Gift  binding  as  against  alienee, 
106. 

Manasaputra,  106. 

Gift  to  cannot  be  set  aside  on  the 
the  ground  that  a  mistake  was 
made  in  supposing  that  the  donee 
could  perform  his  funeral  rites, 
106. 

For  payment  of  a  debt  of  an  un- 
divided Hindoo  by  widow,  106. 

A  father-in-law  alUiough  of  the 
Reddi  caste  cannot  disinherit  his 
heir  in  favour  of  his  son-in-law, 
107. 

By  childless  widow  where  collateral 
heirs  of  husband,  107. 

For  religious,  &c.,  purposes,  mors 
enlarged  powers,  107. 

For  worldly  purposes,  must  show 
necessity,  107. 

Where  she  obtains  consent  of  kin- 
dred, 107. 

Property  escheated  to  the  crown  for 
want  of  heirs,  108. 

Crown  would  hiave  the  same  right 
of  impeaching;  unauthorised  by 
widow,  108. 

In  default  of  male  issue,  widow 
succeeds  to  husband's  estate 
without  power  of,  over  what  de- 
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AuEKATiON,  continued^ 

yolves  upon  his  heirs  after  her 
death,  108. 

Ab  to  the  rights  of  the  widow  in 
property  of  her  huBband,  108- 
126. 

Stridhana  no  restrictions  on,  by 
widow,  except  land,  the  gift  of 
husband,  126. 

Will  excluding  one  of  four  sons 
from  the  family  estate,  131. 

Each  holder  of  a  shrotriyam  con- 
ferred for  life,  can  make,  of  his 
own  interest  only,  132. 

Construction  of,  from  generation  to 
generation,  134. 

Toras  goras,  134. 

Zemindar  cannot  make,  of  zemin- 
dari,  185. 

Estate  and  power  of  zemindar  to 
encumber  and  alienate,  185. 

Of  share  of  undivided  family  pro- 
perty, 186. 

Partition,  136. 

By  one  of  several  joint  owners 
without  consent  of  the  rest  is 
invalid  for  others'  share,  187, 
note. 

In  Bengal  it  is  good  for  his  own, 
137,  note. 

Malabar  law,  sale  by  consent  of  all 
the  members  of  the  tarawad, 
139. 

Consent  of  the  anandravar  is 
necessary,  139. 

Personal  property,  whether  per- 
sonal or  self-aoquired,  is  alien- 
able, 140. 

Property  acquired  or  recovered  is 
by  will  alienable,  140. 

Conflicting  opinions  as  to  existence 
of  testamentary  power,  141. 

Ancestral  real  property  cannot  be 
alienated  at  pleasure,  147. 

In  Bengal,  unequal  distribution, 
among  sons,  of  personally  ac- 
quired property  or  ancestral 
moveable,  147. 

A  man  cannot  bequeath  what  he 
could  not  bestow  by  deed  of  gift, 
or  partition,  148. 

Extent  of  power  of  bequests  in 
Madras,  150. 

Judgments  in  favour  of  wills,  150. 

Judgments  against  recognition  of 
wills,  152. 

By  childless  zemindar,  by  will  or 
deed  of  such  partitions  of  his 
estate  as  would  not  vest  in  wife 
without  his  consent,  158. 


Alienation,  continxud— 

Effect  of  provision  against,  in  par- 
tition deed,  158. 

Testamentary  disposition  regulated 
by  Hindoo  law,  158. 

Direction  that  property  shall  go  in 
male  line,  158. 

Bights  of  widow  of  one  of  heirs  in 
such  case,  158. 

By  will  in  North-Western  Pro- 
vinces, 160. 

In  Madras,  a  man  in  possession 
without  male  issue,  kinsman  co- 
parcener, may  devise  ancestral 
and  self -acquired  property,  161. 

Testameutary  power,  co-extensive 
with  independent  right  o^  inter 
vivosy  167. 

Of  immoveable  ancestral  property, 
169. 

Without  consent  of  sons,  170. 

"VJ^here  minors  consent,  dispensed 
with,  170. 

Of  moveable  ancestral  property, 
170. 

Unqualified  dominion  over  per- 
sonally acquired  only,  171. 

In  Bengal,  concurrence  required 
only  in  case  of  ancestral  im- 
moveable property,  171. 

Incapacity  arising  from  personal 
causes,  172. 

Of  stridhana  by  wife  or  widow, 
183,  186. 

Immoveable  property  cannot  be 
disposed  of  by  widow  at  her 
pleasure,  192. 

Nor  that  inherited  from  her  son, 
193. 

In  Bengal,  by  father  without  con- 
currence of  son  except  in  case 
of  land  inherited,  232. 

In  Benares  and  Southern  India, 
may  be  anticipated  by  parti- 
tion without  consent  of  father, 
232. 

Or  voluntarily,  according  to  all 
the  schools,  233. 

By  Karanavan,  310. 

Of  moveable  property  at  his  own 
discretion,  310. 

But  immoveable  property  requires 
consent  of  chief  anandravar, 
810. 

Consent  of  family  necessary  to 
manager  of  estate,  349. 

Consent  of  co-sharers  necessary  to 
valid,  of  joint  property  beyond 
alienor's  share,  381. 

In    Bengal,    assignment   of    pro- 


Digitized  by  VjOOQIC 


440 


INDEX. 


Alibkatiok,  continued — 

prietor's  own  share,  even  before 
partitioD,  S81. 

In  Madras,  co  sharer  may  alien  his 
share,  \irhich  is  liable  to  be  sold 
in  execution  on  a  judgment  ob- 
tained in  tort^  881. 

Family  property  cannot  be  alien- 
ated  even  for  a  good  piirpose, 
412. 

If  made  by  a  parcener  on  his  sole 
account  does  not  bind  the  family 
property  unless  effected  for  the 
benefit  of  the  family,  412. 

ALITA  SaITTANA.— See  IMH£B1TA^CE, 

806. 
Akandravab.— See  Malabar  Law, 
189,  810. 

Powers  and  duties  of,  810,  811. 

Right  of  maintenance,  818. 
Ancestral  Pbopertt,  78,  75. 

Sons  have  with  father  co-ordii^te 
right  in  property,  76. 

Must  divide  equally,  75. 

Cannot  alienate  without  concur- 
rence, 75. 

According  to  Mitacshara,  property 
is  inalienable  as  regards  interest 
of  parceners,  75. 

What  U  ?  76. 

In  real  property  right  limited,  and 
male  issue  of  occupant,  if  free 
from  disqualifying  defects,  pos- 
sess interest  equal  to  that  of 
occupant,  76. 

Cannot  alienate  or  assign  unequal 
shares,  76. 

Property  lost  but  recovered  is  not^  76. 

But  self-acquired,  76. 

Unless  recovered  by  use  of  patri- 
mony, 76. 

Whether,  or  self-acquired  is  alien- 
able, 140. 

In  Madras,  a  Hindoo  in  possession, 
without  issue,  male  kinsman  or 
co-paroener,  may  devise,  162, 167. 

Testamentary  power  over,  in  Mad- 
ras, 167. 

Immoveable,  169. 

Concurrence  of  sons,  170. 

Widow's  right  to  succeed  to,  257. 

Only  where  partition  has  taken 
place,  257. 

Or  where  property  has  vested  in 
husband,  by  survivorship,  257. 

Sons  being  co-proprietors  with 
father,  have  right  to  mainten- 
ance out  of,  825. 

In  Madras,  sons  may  enforce  divi- 
sion of,  Arom  father,  827. 


Ancestral  Propkbtt,  continued^ 

One  son  may  claim  it^  828. 

As  to  compulsory  division  ol — See 
Partition,  846. 

In  Bombay,  sons  entitled  to  divi- 
sion o^  850. 

Lost  but  recovered,  becomes  self- 
acquired,  but  not  within  the  rule, 
851. 

In  Madras,  sons  or  grandsons  com- 
pelled division  of,  358. 

Decision  of  the  High  Court,  baaed 
on  erroneous  quotation  from 
Menu,  858. 

Equal  distribution  of. — See  Pabti- 
TiON,  868. 

In  Madras,  sons  may  demand  par- 
tition of  immoveable,  869. 

In  Benares,  unequal  distribution  of, 
and  immoveable  self-acquired 
property  prohibited,  869. 

Opinions  of  old  authorities,  871. 

Father  entitled  to  two  shares  of, 
871. 

Distribution  between  father  and 
only  son,  372. 

Property  acquired  by  use  of  patri- 
mony is,  878. 
Ancestral  Moveable  Pbopertt.— 

In  Bengal  may  make  unequal  dis- 
tribution of,  among  sons,  147. 
Andhra  is  the  name  for  Telingana. 
Avnulluent  of  Adoption — 

Cannot  take  place  for  any  puipoae 
which  would  not  justify  disin- 
heritance, 80. 
Apparent.— See  Heib. 
Appointed  Daughter,  275. 
Apportionment — 

Of  payment  of  debts  with  oonseni 
of  creditors,  825. 
Arbitration — 

Partition  by,  889. 
Arsha  Form  of  Mabbuob;  4. 
Ajesets — 

Make  heir  liable  pro  tanto,  65, 

In  Benares,  debts  of  father  binding 
on  son  whether  there  are,  or  not| 
65. 

If  no  obligation,  only  moral,  65. 

Grounds  of  the  liability  of  the  heir 
discussed,  65. 

Heir  bound  whether  he  suooeed  to, 
or  not,  66. 

Reasons,  66. 

Do  the  debts  of  the  father  become 
payable  out  of  his,  even  in  the 
hands  of  his  heir  on  demand  from 
his  guardian?  68. 

Payment  of  debts  where,  77. 
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AsBETft,  continued — 
Creditors  may  follow,  78. 
Where  no,  85. 

Id  Bengal,  obligation  of  son  to  pay 
debts  depends  on  eidstence  of, 
85. 
In  the  country  goyemed  by  Mitac- 
shara,    father's    debts   must   be 
paid  irrespective  of,  85. 
Association— 
Presumption  in  favour  of. — See  Pab- 

TITION,  416. 
Bebuttal,  416. 

Question  of,  one  of  &u^  416. 
AssooBA — 

Form  of  marriage,  4. 
Should  never  be  observed,  5. 
A  marriage  may  be  contracted  by 
Brahmin,  5. 
Augmentation — 
Of  common  fund,  863. 
Of  common  stodc  by  agricultiu^, 
commerce,  &a,  acquirer  entitled 
to  an  equal  distribution,  395. 
AuBASA,  or  son  by  birth.— See  Adop- 
tion. 
One  of  the  three  kinds  of  sons,  18. 
AuTHOBiTT.— See  Manaqeb,  Debt. 

B. 

Babbsn  Dauohteb— 

Order    of     succession    of.  —  See 
Stbidhana. 
Babbenness— 

Where  wife  put  away  on  account 

of,  12. 
Entitled  to  maintenance,  12. 
In  women,  not  disqualification  for 
inheritance,  103. 
Babbenness  of  Pabbnts — 
Objects  of  marriage  frustrated  by, 

4. 
Adoption  resorted  to,  4. 
Bastabd. — See  Illegitimate   Chil- 

DBEN. 

Marriage  of  daughter  of,  9. 
One  of  shaster  caste  may  contract 
marriage  with  daughter  of,  9, 10. 
Right  to  maintenance,  238. 
Soodra  bastard's  right  to  inherit, 

238. 
Rebuttability  of  presumption  where 
opportunity  of  access,  240. 
Bbbab — 

Rule  as  to  adoption  by  widow,  83. 
Benambb — 

Purchase  by  member  of  a  joint  fa- 
mily does  not  render  the  pro- 
perty self-acquired,  305. 


Bbnabes  and  places  where  Datt  Mi- 
mansa  prevails,  37. 

The  adoption  of  a  brother's  son  is 
not  essential,  37. 

Minority  lasts  till  sixteen,  63. 

Debts  of  father  binding  on  son, 
whether  foimer  left  property  or 
not,  65. 

See  Pbopebty,  75. 

As  to  power  of  widow  over  immove- 
able property  in,  127. 

Where  the  Mitacshara  prevails,  a 
father  cannot  by  will  exclude  his 
son,  161. 

Order  of  succession  to  stridhana 
in,  198. 

Order  of  succession  of  daughter  in, 
276. 

Daughters'  sons  succeed  in  de- 
fault of  daughters,  278. 

Right  of  widow  to  partition  in, 
337. 

Unequal  distribution  of  ancestral 
property  of  whatever  kind,  and 
immoveable  self -acquired  pro- 
perty, prohibited,  369. 

Benefit  to  the  soul  of  the  ancestor 
is  not  the  only  principle  with  re- 
gard to  right  of  succession,  231. 
Bengal — 

Rule  as  to  adoption  by  widow,  33. 

And  where  Dat.  Chan,  prevails.— 
See  Adoftion. 

A  brother's  sons  may  be  super- 
seded in,  for  a  stranger,  37. 

A  sistei's  sou  cannot  be  adopted  in, 
42. 

Dattaka  form  of  adoption  prevails 
in,  51. 

Limitation  of  age  for  adoption  in, 
overruled,  61. 

Adopted  son  inherits  one-thiid,  if 
after-bom  son,  54. 

Minority  lasts  till  fifteen,  63. 

See  Pbopebty,  75. 

Women  have  absolute  power  over 
stridhana,  except  land  given  by 
husbands,  126. 

Alienation  in — See  Alienation, 
137,  note. 

Unequal  distribution  among  sons  of 
personally  acquired  property  or 
ancestral  moveable,  147. 

Factum  valet,  147. 

A  man  may  slienate  his  possessions, 
inherited  or  acquired,  161. 

The  only  restriction  is  if  the  tes- 
tator has  sons,  161. 

Power  of  father  over  ancestral  im- 
moveable property,  171. 
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BxNOAL  SoHOOL.~See  Stbidhana, 
200. 

Order  of  succession  of,  200. 

Order  of  descent  of  stridhana,  200. 

Order  of  succession  of  daughters  in, 
276. 

Rule  applicable  in  eveiy  possible 
case,  277. 

See  Daughters,  277. 

Daughter's  sons  succeed  in  default 
of  daughters,  278. 

Father  succeeds  in  preference  to 
mother,  287. 

Father's  consent  necessary  to  parti- 
tion, 817. 

Right  of  widow  to  partition  in, 
837. 

Periods  of  partition  in,  843. 

Right  to  partition  is  at  father's  in- 
stance, except  in  case  of  civil 
death  or  degradation,  345. 

Claim  upon  ancestral  property,  346. 

Menu  refers  only  to  recovery  of  lost 
ancestral  property,  346. 

Father  cannot  make  partition  of 
ancestral  immoveable  property, 
unless  mother  past  child-bearing, 
847. 

Self-acquired  moveable  and  im- 
moveable property,  his  own  con- 
sent alone  is  requisite,  347. 

Benares  and  other  schools  differ 
from,  as  to  division  of  ancestral 
estate,  847. 

Mention  of  sisters  has  reference  to 
disposal  in  marriage,  847. 

The  doctrine  of  the  cessation  of  the 
mother  to  bear  children,  is  not 
generally  adopted,  347. 

The  volition  of  the  father  and  the 
mother's  incapacity  must  co- 
existy  347. 

Provision  for  after-bom  sons,  847. 

The  rule  with  regard  to  mother 
being  past  child-bearing,  refers  to 
any  wife,  848. 

Self-acquisition  in,  855. 

Ancestral  property  recovered,  is 
self-acquired,  856, 

Special  rule  as  to  land  recovered, 
367. 

Father  may  make  unequal  distri- 
bution of  self-acquired  property, 
as  well  as  moveable  ancestral, 
869. 

Assignment  of  proprietor's  own 
share,  even  before  partition, 
881. 

Acquirer  using  joint-stock,  has  two 
shares  on  partition,  895. 


Benoal  Reoulatioh — 
Reserves  to   Hindoos,  Mahomme- 
dans,  their  laws  of  inheritance, 
marriage,  and  caste^  1 . — See  Ik- 

TBODUOnON. 
BSTBOTHAL — 

Is  absolute  marriage,  7. 

If  woman  die  before  consumma- 
tiop,  entitled  to  all  the  rights, 
and  incurs  duties  of  widowhood, 
7. 

Ceremony  of,  8. 

Before,  contract  may  be  broken,  9. 
BntTH — 

At  moment  of,  man  becomes  father 
of  male  issue,  and  is  absolved 
from  debt  to  progenitors,  25. 

Mode  of  acquisition,  75. 

Indefeasible  inchoate  right  created 
by,  75. 

In  Peninsula  and  North  India,  sons 
have  with  their  father  by,  co- 
ordinate concern  in  anceetnU.  pro- 
perty, 75. 

So  he  must  divide  it  equally,  75. 

And  cannot  alienate  without  their 
concurrent,  75. 

In  this  school  as  regards  interest 
of  parceners,  it  is  inalienable, 
75. 

Bengal  follows  same  rule  with  re- 
spect to  partition,  75. 

Father  has  otherwise  an  unreserved 
power  of  alienation  over  all  he 
possesses,  75. 

Creates  oo-proprietorship  with  his 
father,  232. 

In  Bengfikl,  inheritance  defeasible  by 
father,  without  concurrence  of 
sons,  except  in  case  of  land  in- 
herited, 232. 

In  Benares  and  Southern  India, 
alienation  may  be  anticipated  by 
partition,  without  consent  of 
father,  282. 

Or  voluntarily  according  to  all  the 
schools,  288. 
BusD  Person. — See  Inhebteancb. 

Disqualified  for  inheritance,  99. 
Blindness — 

Disqualifies  for  adoption,  85. 
Bombay. — See   Inheritance,  804. — 
See  Stridhana,  211. 

A  married  man  may  be  adopted, 
being  a  Sagotra,  52. 

Stepmother's  right  of  guardianship 
for  minor,  prior  to  paternal  uncle, 
68. 

Order  of  suooession  of  dau^ters 
in,  276. 
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BoMBAT,  continued— 

Ab  to  whether  daughter*8  sons 
succeed  in  default  of  daughters, 
278. 

Sisters  succeed  to  estate  of  de- 
ceased brother,  if  separately  ac- 
quired by  their  father  in  prefer- 
ence to  their  father's  brother's 
sons,  296. 

Order  of  succession  in,  304. 

Three  periods  at  which  partition  of 
ancestral  estate  takes  place,  842. 

Death  of  parents,  342. 

During  joint  lives,  if  mother  be  past 
child-bearmg,  342. 

With  father's  consent  at  any  time, 
342. 

Circumstances  justifying  partition 
without,  348. 

Where  father  incapable,  partition 
with  consent  of  eldest  son,  343. 

This  opinion  refuted,  343. 

Lost  property  recovered,  is  self- 
acquired,  856. 

This  applies  to  moveable  property 
at  Madras,  856. 

In  Bengal,  and  to  both  moveable 
and  unmoveable  property,  856. 
Books— 

Partition  of. — See  Pabtition,  401. 

Must  go  to  the  learned,  412. 
Bbabma— 

Form  of  marriage,  4. 

Nuptials  only  practised   by  good 
men,  5. 
Bbabionb — 

May  contract  an  assoora  marriage, 
5. 

Soodra  may  contract  marriage,  5. 

Period  of  marriage  of,  5. 

Oirl  not  married  before  maturity 
forfeits  caste,  6. 

Oopanyana  amongst,  should  be  per- 
formed at  age  of  eight,  51. 

Property  of,   taken    by  king    by 
escheat,  301,  302. 
Bbeach  of  Pbomisb  of  Mabbiage — 

Does  not  entail  special  conse- 
quences, 9. 

Where  may  lawfully  take  place,  9. 
Bbidb^ 

Nuptial  right  where  not  a  virgin,  5. 
Bbidboboom— 

Gifts  to  be  restored  to,  when  bride 
dies  before  marriage,  deducting 
charges,  214. 
Bbothxb — 

Contract  of  marriage  of  sister  by,  6. 

Cannot  give  away  younger  in  adop- 
tion, 86. 


Bbothbb,  continued— 
Not  a  reflection  of  a  son,  87. 
(Jets  woman's  perquisite,  214. 
Not  included  in  the  descendants  of 

a,  164,  166. 
Widow  of  undivided  cannot  sepa- 
rate and  take  his  shu%,  298. 
Where  one  associates  wi^  another 

in     developing     the     property, 

868. 
Bbothebs— 
And  their  descendants  without  the 

prohibited  degrees  of  marriage, 

12. 
Marriage  of  younger  before  elder, 

12. 
The  undivided  brothers  succeeding 

to  the  property  of  an  imdivided 

brother  are  bound  to  pay  his 

debts,  107. 
See  Inhebitanob,  290. 
Order  of  succession  of,  291. 
Where  re-united,  292. 
Expenses  of  initiation  of,  326. 
P^trtition  amongst,  alters  line  of 

descent,  336. 
Daughters  do  not  inherit,  295. 
Grandsons  are  not  in  direct  line  of 

heirs,  294. 
Son  inherits  and  performs  obsequies 

to  his  uncle  without  preferable 

heirs,  37. 
Delivers  childless  uncle  from  Put, 

37. 
The  selection  of  a  stranger  for  adop- 
tion would  not  invalidate  the  rite, 

87. 
In  Bengal,  may  be  superseded  for  a 

stranger,  87. 
In  Benares  his  adoption  is  not  essen- 
tial, 37. 
Nanda  Pandita  say?  a  woman  may 

not  affiliate  a  brother's  son,  87. 
She  must  not  select  one  with  whose 

father  she  could  not  legally  marry, 

37. 
Sons  share  on  partition  with  their 

uncles,  379. 
Buildings.— See  Pbofebtt,  74. 
BuiroHUS.— See  Inhbbitanob. 
Derivation  of,  227. 
Are  of  three  kinds,  228. 
BuNTANB.->See  Mabbiaob,  7. 

C. 

Cabanbsb  Law. — See   Ibhbbitakcb, 

306. 
Canaba— 
Females  only  inherit,  807. 
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Cakcxllation — 

Adoption  cannot  be  annulled  for 

cause  which  would  not  justify 

disinheritance,  6S, 
Differs  from  adoption  by  Greeksi, 

58. 

CAr.BlAOB  BOAD — 

Not  diyisible,  412. 
Cabtx,  or  class. — See  Mabriage. 
Degradation  from. — See  Adoition, 

Christiauitt. 
Laws  of,  reserved  to  natives,  1. 
Not  confined  to  their  own  form  of 

marriage,  6, 
Brahmin  may  contract  assoora^  5. 
A  Soodra  a  Brahmin,  5. 
Forfeited,  if  Brahmani  girl  not  mar- 
ried before  maturity,  6. 
Both  parties  to  marriage  must  be- 
long to  the  same,  9, 10. 
Soodra  an  exception,  9. 
Women  cannot  marry  into  lower,  9. 
Illegitimacy  is  not  an  absolute  dia- 

qualification,  9. 
The  Shaster  may  contract  marriage 

with  daughter  of  bastard,  9. 
The  law  as  regards  marriage  between 
individuals  of  different  sects  is 
directory,  10. 
Decision  questionable,  12. 
Loss  of  intercourse  between  hus- 
band and  wife  ceases,  12. 
If  on  the  side  of  a  sonless  female, 

12. 
If  she  have  a  son,  he  is  bound  to 

maintain  her,  12. 
Prohibited  degrees  not  to  be  in- 
fringed, 12. 
The  adopted  son  must  be  of  the 
same,  as  adopter,  49. 
Cabtimo  Lots — 

Partition  by,  839. 
Cbrkmonies — 

Debt  incurred  for,  must  be  reason- 
able, 84. 
Marriage,  84. 
Ceaante  ratume  cenat  ipn  lex,  107. 
Charqes  on  Inheritance — 

Estate  descends  charged  with  en- 
cumbrances, 77. 
First,  debts    and    obligations   in 

nature  of  legacies,  77. 
Second,  certain  specific  duties,  as 

marriage,  &c,  77. 
Third,  maintenance,  77. 
Obsequies,  77. 
Oopanayana,  77. 
Payment  of  debts,  77. 
Order  of  payment,  78. 
Priority  amongst  classes,  78* 


Charokson  Inberitancb,  continued — 
"Where  creditor  takes  a  pledge  for 

his  debt,  78. 
Capital  contributing  to  gains,  78. 
Creditor  may  foUow  aasets,  78. 
Liability  during  father's  life,  78. 
Of  widow,  79. 
Of  managing  members,  79. 
Power  of  to  charge  ancestral  estate 

by  loan  is  limited,  79. 
Debt  incurred  by  head  of  family,  80. 
Minors,  66,  80. 
For  domestic  use  by  slave  wife,  kc, 

82. 
Wife's  debts  for  necessaries,  82. 
Debts  contracted  by   wife  living 

apart  from  husband,  82. 
Liability  of  family  property,  82. 
Debts  contracted  by   brother  for 

support  of  family,  82. 
But  in  trade  consent  necessary,  82. 
Diminution  of  share  on  account  of 

profuse  ezpenditnre,  88. 
If  debt  exceed  surplus,  separata 

acquisition  is  liable,  88. 
Liability  of  widow's  heir,  84. 
Debt  must  have  been  for  a  good 

consideration,  84. 
Debts  due  for  fines  or  toUs,  84. 
Suretyship,  84. 
Nuptial  debts,  85. 
Money  borrowed  for  use  of  family, 

85. 
Where  no  assets,  85. 
Cause  of  payment  of  debts  on  par- 
tition, 85. 
Friendly  gifts,  85. 
Performance  of  obsequies,  86. 
Expenses  of  initiation  and  marriage, 

86. 
Escheated  property,  87. 
Persons  under  disability,  87. 
Daughters,  88. 

Maintenance,  how  estimated,  88. 
Whether  stridhana  is  to  be  included, 

89. 
Where  property  unproductive,  89. 
Widow  and  only  son,  90. 
Where  one  of  united  brothers  dies, 

leaving  widuw  and  son,  90. 
A  mother's  right  as  between  herself 

and  her  son,  90. 
There  is  no  distinction  in  the  differ- 
ent tribes,  91. 
Half-brother  and  childless  widow, 

92. 
Rights  of  a  brother's  widow  having 

a  son,  92. 
Rights  of  father's  wives  on  partition 
amongst  the  brothers^  98. 


Digitized  by  VjOOQIC 


INDEX. 


US 


CSARaBSON  lKHBRITAKOK,0(m^ftU«€{— 

How  mainfcenaQoe  is  to  be  proyided 
for,  94. 

Residence,  94. 

Rate  of  maintenftDce,  94. 

Want  of  chastity,  95. 

Desertion  of  husband  by  his  wife,  96. 

Implied  agency,  96. 

Polygamy,  96. 

Widow's  right  to  recover  arrears  of 
maintenance,  96. 

Where  husband's  property  proves 
deficient,  96. 

Qrandmother,  96. 

Stepmother,  96. 

Sisters,  96. 

Daughters,  97. 

Illegitimate  children,  97. 

Illegitimate  son  of  Khatri  caste,  97. 

See  Partition,  825,  826. 

See  Malabar,  811. 
Chabtibs  of  Justice  fob  India — 

Reserve  Hindoo  law  affecting  pro- 
perty, and  family  relations  in  ex- 
tending English  law  over  natives, 
1. 

Bengal  regulation,  1. 

Madras  regulation,  2. 

Bombay  regulation,  2. 
Chastb. — See  Widow. 
Chastisbmbnt— 

Personal,  of  wife,  15. 
Chastitt — 

Want  of,  bars  widow  from  mainten- 
ance, 95. 
Chetriyas— 

Oopanyana  should  be  performed  at 
eleven  years  of  age,  5. 

Period  of  marriage  of,  5. 
Childless  WiDow.—See  Widow. 
Childless  Woman — 

Order  of  succession  to  stridhana  of 
a,  207. 
Christianity — 

Hindoo  converted  to,  may  inherit, 
26. 

Can  the  father  adopt?  26. 

What  would  be  the  right  of  the 
adopted  son,  26. 

On  conversion  of  son  to,  can  father 
deprive  him  of  a  portion  of  in- 
heritance by  adopting  son  I  27. 
Christians— 

Status  of  native,  318. 

Law  regulating  succession,  818. 

Estate  of  native  of  pure  Hindoo 
blood,  819. 

Madras  regulations,  II.  of  1802, 
a.  zvii.  and  III.  of  1802,  s.  zvi. 
a  1,  819. 


Chbistians,  eontmited— 
Effects  of  conversion  to,  as  to  suc- 
cession, 319. 
Hindoo  kw,  819. 
Rights  of  members  of  undivided 

Hindoo  family,  819. 
Severance  of  partnership,  819. 
Lex  loci,  act  xxi.  of  1850,  819. 
Chudavarana— 
Tonsure  or  shaving  the  head  pre- 
vents adoption,  50. 
Circumstantial  Evidbnob— 
Separation  may  be  inferred  from, 
428. 
Civil  Death.— See  Death. 
Sons  inherit  equally,  in  case  of, 
238. 
Civil  Tribunals— 
Regard  only  civil  rights,  24. 
But  religious  element  cannot  be 
excluded,  24. 
Clothes.— See  Partition,  400. 
Co-heirs — 
Partition  amongst,  840. 
By  arbitration,  adjustment^  lot,  or 

suit,  840. 
Distribution  of  shares  between. — 

See  Partition,  887. 
Right  to  demand  partition  exists 
only    amongst    those   who  are, 
885. 
Exclude  those  entitled  to  mainte- 
nance, 885. 
Consequently     female     members, 
885. 
Commensality — 
Separation   from    does  not  effect 
division,  219. 
Co-parceneby — 
Amongst  Hindoos  differs  from,  with 

English,  220. 
Resembles  more  joint-tenancy,  221 . 
But  tenancy  in  common  still  more, 

221,  note. 
Property  descends  in,  880. 
Exception  in  favour  of  crown,  88  0. 
Principalities,  880. 
Zemindaries,  880. 
Co-proprietor — 

More  accurate  expression  than  co- 
parcener, 220. 
Co-proprietors — 

Sons  being,  with  father  are  entitled 
to  maintenance  out  of  ancestral 
property,  825. 
Co-WiFfi's  Childrbn.  —  See  Strid- 
hana, 217. 
Collaterals — 
Order  of  succession  of. — See  Strid- 
hana. 
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COMMKBOE — 

Debts  originating,  in  aon  not  liable 
for,  84. 

COKOUBRBHOB  OF  S0N8— 

In  alienation  of  property  by  father, 
170. 
Conjugal  Rights— 
Withdrawal  of,  15. 
Consent— 
Of  parceners  neoeosary  where  debt 
contracted  for  trade  or  charity, 
82. 
GoNSiDBRATioN.— See  Chabqbs  on  In* 

HBRITANCE. 

For  debt  must  be  good  to  bind,  Si, 
Construction  or  Wills — 
Rules  for,  159, 161,  164. 
Consummation.— See  Mabbugb. 
Not  necessary  to  validity  of  mar- 
riage, 7. 
Contract  of  Mabbiaob — 
Fixes  the  connubial    relation    of 

parties,  8. 
Draws  the  woman  into  widowhood, 

8. 
Qives  her  right  of  inheritance,  8. 
And  maintenance,  8. 
Contbmfobabt  Wife. — See    Strid- 

BANA,  201. 
CONTBACT — 

Hindoo  and  Mahommedan  law  o^ 

reseryed  to  natives,  1 . 
CoNYBBSiON  TO  Chbistianttt. — See 

Chbistianitt. 
Cobbodibs. — See  Pbopebtt,  74. — See 

Pabtition,  399. 
Couches — 

Not  divisible,  412. 
CouBT  OF  Wabds — 
Authority  granted    to  widow  by 

minor  ward  without  authority 

of,  84. 
Cbeditors.— See    Debts. — Chabqes 

ON  Pbopebtt. 
If  one  member  a  minor,  must  show 

bona  JUUt,  66,  80. 
Heir  not  responsible  to,  for  debts 

of  deceased  if  liabilities  exceed 

assets,  67. 
As  in  case  of  wife  or  daughter 

succeeding  to  husband  or  father, 

68. 
May  follow  assets,  78. 
Apportionment    or    payment    of 

debts  with  consent  of,  825. 
Postponement  of  debts  with  con- 
sent of,  825. 
Should  see  whether  they  are  deal- 
ing  With   separated  or   united 

family,  881. 


Cbown — 
May  impeach  unauthorised  alien- 
ation   by,    whose   property    es- 
cheated to,  108. 
Customs— 
Reserved  to  natives  by  charters,  1. 


Daiva — 

Form  of  marriage,  4. 
Damages — 

Husband  not  entitled  to  against 
adulterer,  9. 

Hindoo  law  does  not  provide  dis- 
cretionary, on  any  account,  271. 
Dancing  Qibls— 

May  adopt  females,  84,  50. 

Property  passes  to  female  issue,  805. 
Datta  Homam,  50. ' 
Dattaka,  or  son  given. — See  Adop- 
tion. 

One  of  the  three  kinds  of  sons,  18. 
Dattaka  Chandbika — 

Treatise  on  adoption,  19. 

Followed  in  preference  to  Mimanaa 
when  they  differ,   19. — See  bi- 
tboduction. 
Dattaka  Mdcansa — 

Treatise  on  adoption,  19. 

Chandrika    preferred    when    they 
differ,  19. 
Dauohtbb.— See  Stbidhana,  198. 

Father  bound  to  select  huBbaad 
for,  6. 

May  contract  marriage  if  relatives 
neglect,  6. 

Qrandson  by,  26. 

Whether  within  rule,  26. 

Not  liable  for  debts  of  father  if 
liabilities  exceed  assets,  68. 

Property  inherited  by,  as  her 
mother's  stridhan,  198. 

Where  acquired  as  her  own  strid- 
han, 198. 

Of  persons  labouring  under  dis- 
ability entitled  to  maintenance, 
88. 

Living  apart  from  father  has  no  claim 
for  maintenance,  97. 

Of  disqualified  persons,  must  be 
maintained  until  married,  101, 
104. 

Passages  apparently  contradictory  of 
their  succession,  in  exclusion  of 
the  son,  relate  to  the  wealth  re- 
ceived by  the  mother  at  her 
nuptials,  208. 

Son  not  meant  when  it  is  said  that 
issue  male  succeeds  on  failure  o^ 
204. 


Digitized  by  VjOOQIC 


INDEX. 


447 


Dauqhtsb,  continued — 

It  ia  right  that  the  son  should  in- 
herit before  the,  204. 

Ist  The  woman's  property  goes  to 
her  nnaffianced,  204. 

Heir  to  property  inherited  by,  from 
&ther,  211. 

In  default  of,  their  issue  succeed 
to  Btridhana,  212. 

Diftribution  among,  according  to 
mothers,  212. 

Issue  o^  succeed  on  their  default^ 
212. 

On  failure  of,  and  their  issue,  218. 

Right  of,  and  their  issue,  confined  to 
six  kinds  of  property,  218. 

Woman's  property  is  an  exception 
to  the  general  right  of  sons,  21 8. 

Cannot  claim  untU  after  surviving 
widow,  222. 

The  right  of  widow  to  succeed  to 
her  husband's  property,  does  not 
depend  upon  her  having,  245. 

Smriti  Chandrika  holds  the  con- 
trary, 245,  248. 

In  Bengal,  widow  succeeds,  whether 
husband  divided  or  not,  245. 

Cannot  claim  until  after  death  of 
widow,  247. 

Postponed  to  widows,  249. 

Take  mother  s  property  equally, 
272. 

Where  neither  son  nor  widow  come 
next  in  succession,  272. 

Take  as  principals  in  their  own 
right,  272. 

Right  of,  after  death  of  sonless 
widow,  272. 

If  neither  son  nor  widow  succeed, 
272. 

They  succeed  in  their  own  right, 
272. 

On  the  ground  of  continuing  their 
line  of  succession,  272. 

Right  of,  to  inheritance  after  death 

of  sonless  widow,  272. 
Immoveable  property  descends  to, 
absolutely   subject   to    widow's 
life  interest,  278. 
In  preference  to  brother  and  issue, 

278. 
Take  next  after  widow,  274. 

Nature  of  the  estate  they  take,  274. 

Whether  property  coming  by  in- 
heritance to,  is  stridhana,  274. 

Right  of,  to  succeed  in  default  of 
sons  and  widows  not  to  be  con- 
founded with  that  of  appointed 
daughter,  275. 
Order  of  succession  of,  275. 


Dauohtib,  continued-^ 

Between  unmarried  and  married, 
275. 

Between  barren  and  sonless,  275. 

Endowment^  what  constitutes,  276. 

Order  of  succession  in  Bengal,  276. 

In  Benares,  order  of  succession  of, 
276. 

In  Bombay,  276. 

In  MithUa,  276. 

In  schools  other  than  Bengal,  the 
rule  of  succession  is  applicable 
only  where  the  family  is  divided, 
277. 

For  there,  even  the  widow  to  whom 
daughter  ia  postponed,  can  never 
inherit  where  family  united, 
277. 

Nor  can  mother,  daughter,  daugh- 
ter's son,  or  grandmother,  277. 

The  southern  school  classes  pro- 
perty of,  as  stridhana,  277. 

Has  no  power  over,  beyond  life  in- 
terest, 277. 

But  greater  than  that  of  widow 
277. 

Self-^icquired  property  in  whatever 
way  obtained,  they  would  take 
278. 

Sons  in  Beng^  and  Benares  succeed 
in  default  of,  278. 

In  Bombay  school,  278. 

In  Mithila  school,  278. 

Grandsons  of,  not  in  line  of  heirs, 
284. 

Daughters  of,  descent  of  stops  with 
their  sons,  284. 

Does  not  extend  to  female  issue, 
282. 

Sons  of,  on  failure  of  among 
Soodras,  illegitimate  sons  succeed 
to  full  shares,  284. 

Were  always  entitled  to  half  shares, 
284. 

Question  raised  whether  interest  of, 
in  estate  of  father  is  of  same 
nature  as  that  of  widow,  285. 

Succession  in  descending  line  stops 
with  son  of,  285. 

Where  one  of  several,  who  succeeded 
as  maiden  dies  leaving  sons  and 
sisters,  285. 

Where  one  of  several,  who  has,  as 
married  woman,  succeeded,  dies 
leaving  sons,  sisters,  and  sister's 
son,  285. 

On  failure  of  issue,  estate  results  to 
father's  heirs,  286. 

Marriage  of,  826. 
Expenses  of,  826. 
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Dauohtbb,  continued^ 
Cannot  oUim  nor  ihare  in  paitition, 

8S6. 
Though  when    propertv  deflcendi 

thej  may  divide  equally,  886. 
Partition  amongst,  does  not  alter 

Une  of  descent,  886. 
Cannot  claim  partition,  885. 
Cannot  claim   or  share    division, 

889. 
Where  brothers  and  sisters  are  of 

the  same  tribe,  889. 
Where  unmarried  entitled  to  share 

sufficient  for  celebration  of  nup- 
tials, 889. 
How  calculated,  889. 
Where  brothers  and  sisters  of  di£fer- 

ent  tribes,  889. 
Of  a  former  wife  cannot  take  her 

father  s  share,  428. 
Dauohtbb-ik-Law — 
Does  not  succeed  to  her  mother-in- 
law,  295. 
Daughter's  Dauohtke— 
Inherits  in  default  of  daughter's 

son,  295. 
Daughter's  Daughtbrs — 

Oet  a  trifle  from  their  grandfather's 

property,  212. 
Descent  stops  with  their  sons,  284. 
Does  not  extend  to  female  issue, 

284. 
Daughter's   Qrandsons.  —  See  In- 

HERTTAKCB,  284. 

Daughter's  Son. — See  Daughters, 
278. — Sister's  Son. 

A  Brahmin  having  a  daughter 
and  daughter-in-law  living,  can- 
not adopt  son  of  daughter  de- 
ceased, 42. 

Succeeds  on  failure  of  daughter  and 
male  issue,  207. 

Order  of  succession,  284. 

If  sons  of  more  than  one  daughter 
they  take  per  capita,  284. 

Where  one  of  several  daughters,  who 
succeeded  as  maiden,  dies,  leav- 
ing sons  and  sisters,  285. 

According  to  law  of  Bengal,  the 
sons  alone  take  the  mother's  share 
to  exclusion  of  sisters  and  sisters' 
sons,  285. 

Where  succession  devolves  on,  296. 

Not  in  line  of  heirs  in  Mithila,  803. 
Data  Krama  Sangraha— 

Where  difference  of  opinion  exists 
as  to  order  of  succession  the,  may 
be  relied  upon,  802. 
Dbat  Person^ 

Disqualified  for  inheritance,  101.      | 


Death — 

In  case  of,  second  adoption  may 
take  place,  80. 

Presumed  after  twelve  years'  ab- 
sence, 75. 

Opens  up  inheritance,  226. 

Natural,  226. 

Presumption  of,  226. 

Civil,  226. 

Loss  of  caste,  227. 

Presumption  of,  230. 

Inheritance  kept  open  in  case  of 
absence  to  the  sixth  in  descent 
230. 
Debt— 

Man  is  absolved  from,  by  birth  of 
son,  25. 

Presumption  that,  incurred  by  head 
of  family,  is  a  family,  66. 

Manager  may  contract,  for  neces- 
sary purpose,  66. 

If  manager  contract,  not  within 
scope  of  his  authority,  own  un- 
divided share  liable,  67. 

Promise  of  stridhana  becomes,  and 
must  be  made  good  by  sons, 
188. 

Son  necessary  to  discharge  spiritual 
and  temporal,  4. 

Whoever  takes  assets  is  liable  for, 
65. 

Son  liable  for  father's  as  well  as 
those  contracted  on  his  account 
during  minority,  65. 

In  Benares,  of  father  binding  on 
son,  although  he  left  no  assets 
65. 

If  no  assets,  obligation  moral,  65. 

Qround  of  the  liability  of  the  heir 
discussed,  65. 

Heir  bound  whether  he  succeeds  to 
assets  or  not,  66. 

Reasons,  66. 

Qeneral  rule  laid  down  by  Cole- 
brooke  refers  to  divided  ^unilies, 
67. 

Thus  where  no  joint  liability  con- 
tracted with  deceased,  unjust  to 
hold  heir  responsible  if  liabilities 
exceed  value  of  assets,  67. 

As  in  case  of  wife  or  daughter  suc- 
ceeding to  husband  or  father,  68. 

Do  the,  of  the  father  become  pay- 
able out  of  his  assets,  even  in  the 
hands  of  his  heir,  who  is  minor,  on 
demand  from  his  guardian  ?  68. 
Minors  may  now  be  sued  by  their 

guardians,  71. 
Women  may  contract^  use  of  ftunily 
render  husbands  liable,  72. 
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Debt,  continued- 
See  Charges  ok  Property,  77. 

Payment  of,  77. 

Order  of,  78. 

Where  creditor  has  taken  pledge 
for,  78. 

Incuired  for  domestic  use,  82. 

How  far  ancient  proTiaions^  with 
reference  to  payment  of,  ia  a 
matter  discretionary  with  the 
court,  85. 

Payment  of,  106. — See  Adoption. 

A  widow  cannot  alienate  property 
for  payment  of  a  debt  of  undi- 
vided Hindoo,  106. 

His  brothers  succeeding  are  bound 
to  pay  his  debts,  107. 

See  Malabar,  311. 

Payment  of,  previous  to  partition, 
825. 

Apportionment  of,  with  consent  of 
creditors,  325. 

Postponement  of  payment  of  debts 
with  consent  of  creditor,  825. 

Mode  of  providing  for  payment  of, 
326. 

Contracted  after  partition,  326. 

Sons'bom  after  partition  liable  for 
father's  subsequent  debts,  326. 

Must  be  provided  for  before  parti- 
tion, 375. 
Deed — 

Zemindar  may  alienate  such  por- 
tions of  his  estate  by,  as  would 
not  vest  in  his  wife  without  his 
consent,  158. 
Deed  op  Gipt — 

Man  cannot  bequeath  what  he  oould 
not  bestow  by,  148. 
Depectb  which  disqualify  for  inherit- 
ance. —  See     DiSQUALIPIOATION 

POB  Inheritance,  98. 
Degradation. — See     Disqualipica- 
tion  por  Inhbritancb,  98-101. 
Cause   of    disability    to    alienate, 
172. 
Degradation  prom  Caste— 

Disqualification  for  performance  of 

ezequial  rites,  26. 
Where  father  converted  to  Chris- 
tianity, 26. 
Effect  of  the  Act  zxi  of  1850,  26. 
Descendants — 

Of  A.  includes  children  and  grand- 
children, living  at  his  decease, 
but  does  not  include  A.'s  brother 
or  widow,  164,  166. 
Descending  Line — 
-  Succession  in,  stops  with  daughter's 
son,  285. 


Descent,   Line   op.— See    Inherit- 
ance, 221. 
Desertion— 

Of  husband,  by  wife,  96. 
Devise.— See  Will. 
DiPFERENT  Persuasions — 
Where  natives  of,  what  law  governs, 
2. 

DiSABILITT — 

Persons  under,  entitled  to  mainten- 
ance, except  outcasts  and  issue, 
87. 

Daughters  of  persons  labouring 
under,  must  be  maiatained,  88. 

Likewise  their  childless  widows,  88. 

See  Alienation,  172. 
Disease — 

Separation  between  husband  and 
wife,  on  account  of,  12. 

Wife  entitled  to  maintenance,  12. 

Disqualification  for  performance  of 
exequial  rites,  26« 

Incurable  disqualification  for  in- 
heritance, 98,  99. 

Justifying  division  without  father's 
consent,  must  be  such  as  to  pro- 
duce degradation  from  caste,  344, 
348. 

Not  cause  of  partition,  848. 

But  of  appointment  of  son  as  man- 
ager, 348. 

His  acts  bind  the  family  property, 
349. 

But  consent  neoessair  to  alienation, 
349. 
Disinhsrit-anos— 

In  case  of,  second  adoption  may  take 
place,  30. 

DI8PARIT7  OP  AOB — 

Leads  to  barrenness,  4. 
Disproportionate  Enjotments,  375. 
DisQUALiPiCATioN.  ^-  See     Inhbrit- 
ancb. 

DlSQUAUPCATION  FOR  AdOFTIOM— 

Impotency,  26. 

Blindness  disqualifies  for  adoption, 

35. 
Minor,  unless  married,  35. 
Lunatic,  35. 
Outcaste,  35. 
See    Emancipation   Act,  zxi.    of 

1850. 

DkQD ALIPICATION  POR  INHERITANCE — 

Sons  of  a  woman  of  higher  class, 

104. 
Maintenance,  101, 104. 
Adoption,  105. 
Religious  institutions,  105. 
Mental  and  corporeal  defects — 
Who  are  disqualified,  98. 

2f 
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Dbsqualifioation  fob  Ikhbbitancs, 
continued — 

Impotent,  98,  99. 

Outcaste  or  his  issue,  98,  99. 

Lame,  98,  99. 

Blind,  98,  99. 

Loss  of  limb,  98,  99. 

Madman,  98,  99. 

Idiots  98,  99. 

Incm^bly  diseased,  98,  99. 

Dumb,  101. 

Religious  order,  102. 

An  enemy  to  bis  father,  102. 

A  vicious  son,  102. 

Dissipation,  102. 

Of  the  family  estates  by  gaming, 
102. 

Women,  103. 

Barrenness,  108. 

Defect  removed,  108. 

Illegitimacy,  108. 

Sons  of  a  woman  married  in  irre- 
gular order,  104. 
Dissipation— 

As  to  cause  of  disqualification,  102. 

Of  family  estate  by  gaming,  102. 
Distress — 

Husband  may  use  stridhana  in  case 
of,  186. 

Husband  not  liable  to  make  good 
wife's  property  taken  in,  190. 
Distribution  of  Shares. — See  Par- 
tition, 867. 

Among  sons  of  different  brothers, 
is  according  to  their  fathers,  378. 

Between    great     grandsons     and 
uncles,  878. 
Divided  Family — 

Division  of  accumulations  does  not 
constitute  a,  158. 
Divided  Sons— 

Inherit  father's  share,  where  no 
after-bom  nor  united  sons,  880. 

DiVIBION — 

All  members  are  prima  facie  pre- 
sumed to  have  divided  the  whole 
p^perty,  889. 

Those  denying  it  must  give  strong 
evidence  of  partial  division,  889. 

Question  of  fact,  416. 

DlVOROE— 

Wife  entitled  to,  for  ill-treatment, 

14. 
When  granted,  14. 
Wife  not  entitled  to,  16. 
Donee— 
Qifts  must  be  made  ta— See  Par- 
tition, 408. 
Dravada  Country.— See  Property, 
75. 


Dbavida— 

Is  the  Tamil  country,  41. 
Drones — 

Not  allowed  to  share  in  accumula- 
tions on  partition,  376. 
Dues — 
Attached  to  office  of  Kumam,  402. 
Partition    of.— See   Partition, 
402. 
Dumb  Person — 

Disqualified  for  inheritance,  101. 
Duress — 

Cause  of  disability  to  alienate,  172. 
Dwtamushyayana,  48,  46. 

B, 
Eastern  India — 

Unequal  distribution  of  property, 
869. 
Eating  and  DRiNKiNa — 

Vessels  not  divisible,  412. 
Elder  Brother — 

Guardian  in  default  of  mother,  64. 
Eldest  Son — 

As  to  validity  of  adoption  of,  44. 
Emancipation  Act,  xxi.  of  1850,  26. 
Enam  Villages.— See  Partition,  397. 
Encumbrances. —  See  Charges   oh 

Property,  77. 
Endowment,  276. 
Enemy  to  his  Father — 
Disqualification  of,  102. 
Equal  Distribution — 

Of  ancestral  property,  rule  of  all 
schools,  368. 
Equal  Division— 

Amongst  sons  there  must  be,  375. 
One  son  requiring  partition  is  no 
exception  to  rule  as  to,  878. 
Equality  of  Shares — 

One  son  requiring  partition  no  ex- 
ception to  rule  as  to,  378. 
Equity — 
Justice  and  good  conscience,  prin- 
ciples of,  govern  suits  between 
parties  of  different  persuasions,  2, 
Escheat — 
The  king  takes  property  of  Brah- 
min by,  801,  802. 
Not  governed  by  Hmdoo  law,  303. 
Escheated  Property — 
Subject  to  trusts  and  charges  pre- 
viously affecting  the  same,  87. 
Where  crown  takes  by,  has  some 
power  as  heirs  to  impeach  alien- 
ation by  widow,  87. 
Escheatment — 
Crown  may  impeach  alienation  by 
widow  where  the  property  comes 
to  by,  107. 
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Estate  Tail — 

Nature  of  widow's  tenure,  267. 
EviDBjroK. — See  Adoption. 
Excess — 

Extravagant,  may  be  deducted  on 
partition  from  him  who  indulges 
m  it,  83,  376. 
Exclusion  tbom  Inheritance. — See 
DiSQUALiricATiON  fbohInhebit- 
▲NCE,  98. 
Executory  Devise— 

Of  self -acquired  property,  161. 
ExEQUiAL   Rites.  —  See  Adoption, 
Obsequies. 
Performance  of,  no  diffictdties  in 

when  natural  bom  sons,  23. 
It  is  not  son's  performance  of,  that 

saves  from  rut,  24,  46. 
But  his  birth,  24,  45. 
Male  issue  stand  in  relation  of  sons 

for  purposes  of,  25. 
Where  male  issue  incompetent  to 
perform,     father     sonless    may 
adopt,  26. 
Adoptive  son  performs,  58. 
Performed  by  adopted  son  to  both 
parents,  25. 
Expenditure— 
On  partition,  co-heirs  are  not  called 
on  to  deduct  their  legitimate, 
876. 
Division  is  made  of  the  balance, 

after  deducting,  876. 
Extravagant,  maybe  deducted  from 
him  who  indulges  in  it,  876. 
Expenses  of  Marriage — 
Where  engagement  not   fulfilled, 
by  whom  borne,  6. 
ExTRATAOANT  ExcEss.— See  Excess. 


Factum  Valet,  147,  870. 
Familt  Relation.— See   Introduc- 
tory   REMARK&  —  Ancestral 
Property. 

Charters  of  justice  for  India,  1. 

Hindoo  law  of  inheritance  hinges 
on,  2. 
Father — 

Bound  to  select  husband  for  daugh- 
ter, 6. 

May  adopt  whom  he  will,  24. 

Whether  having  given  away  an 
only  son,  may  adopt  another, 
24. 

May  give  son  in  adoption,  85. 

Proper  guardian  for  minor,  68. 

Ghiardianship  rests  with  until  mar- 
riage, 65. 


Father,  continued-^ 
In  his  default,  with  nearest  paternal 

relatives,  65. 
Not  liable  for  debts  of  son,  82. 
When  he  inherits,  287. 
Partition  without    consent  of    is 

illegal,  854. 
With  consent  binds  him,  though 

absent  at  the  time,  854. 
Without  his  consent  does  not  bind 

the  son  who  made  it,  854. 
Partition  of  self-acquired  property 

without  consent  of,  854. 
And  only  son,  872. 
Entitled  to  equal  share  in  ancestral 

property,  872. 
May  resume  share  given  to  son  on 
partition  in  case  of  indigence, 
374. 
Father's  Heirs — 
On    failure    of   daughter's    issue, 
estate  reverts  to,  286. 
Father-in-Law — 
Cannot  disinherit  his  heir  in  favour 
of  his  son-in-law,  107. 
Father  and  Son — 

Distribution  of  shares  between. — 
See  Partition,  867. 
Father's  Share— 
On  division  inherited  by  divided 
sons,  if  neither  after  bom  nor 
united  sons,  380. 
Fecars,  or  toddy  drawers,  809. 
Feb  on  Second    Marriage.  —  See 

Wife,  Husrand. 
Fee,  WoHAN^a— See  Stridhana. 
Eixplanation  of,  206. 
Order  of  descent  of,  207. 
Fellow  Students.  —  See  Inherit- 
ance. 
Females — 

Period  of  marriage  of,  56. 

Dancing  girls  may  adopt,  84. 

Can  only  be  appointed  guardians 

to,  64. 
Cannot  perform  obsequies,  221. 
Offer  oblations  to  a  lunited  extent, 

232. 
By  proxy,  282. 
Where  they  inherit,  247. 
In  undivided  family  widow  takes 

self-acquired  property,  247. 
Descent  of  property  of,  247. 
Heirs  differ  according  to  forms  of 

marriage,  247. 
Property  of,  devolving  in  succession 
is  governed  by  rules  of  inherit- 
ance, 247. 
Only  where  it  devolves  on  a  male, 
247. 
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Females,  continued— 
Woman's  fee,  247. 
Betrothed,  247. 
Descent  of  property  of,  248 
Widow,  248. 
In  line  of  heirs,  248. 
Funeral  Oblations — 

Title  of  brother  rests  on,  291. 
FiFa— 
Validity  of  a  sale  of  a  share  of  a 
member  of  an  undivided  family 
under,  186. 
Fine— 
A,  due  to  the  king,  son  not  liable 
for,  84. 
Food — 
Living  apart,  as  to.— See  Partition, 

416, 
Separately  prepared,  421. 
Where  taken,  a  part  presumption  of 
separation,  422. 
Foreign  Country — 

What  constitutes,  391. 
Fraud — 
Where  inequality  in  partition  caused 

by,  818. 
Concealment    of    common    stock, 

818. 
Fraudulent  concealment  of   com- 
mon property,  effects  which  have 
been  concealed  and  discovered 
after  partition,  shiU  be  divided, 
867. 
Fraudulent  gift  i?  not.  stridhana, 
188. 
Friendly  Gifts— 
Besting  on  intention  of  deceased, 
may  take  effect  after  his  death, 
85. 
Where  such  gift  refers  to  common 
property,  co-heirs  must  consent^ 
86. 
If  n^e  by  widow,  that  of  guar- 
dian and  next  heirs,  86. 

a 

(Jains— 

Capital  contributing  to,  78. 

Must  be  paid  out  of,  78. 
Qandharva — 

Form  of  Marri^e,  4. 
Qbus— 

Redistribution  of,  872. 

Pearls,  872. 

Jewels,  87^. 
Generation  to  Generation— 

donstruction  of,  134. 

In  a  will,  164. 
Gifts, — See  Alienation. 

Mode  of  acquisition,  75. 


Gifts,  continued — 

Women  have  not  absolute  power 
over  land  of  husband,  126. 

To  be  restored  to  bridegroom, 
where  bride  dies  before  marriage, 
deducting  charges,  214. 

Must  be  made  to  the  donee,  408. 

If  given  to  oae  expressly  in  con- 
sideration of  his  being  the  son  of 
a  person  named,  408. 

All  the  sons  of  that  person  are 
entitled  to  partake,  408. 

By  a  stranger  through  commisera- 
tion— See  Partition,  408. 

Gifts  from  father— See  Partition. 
860. 

From  affectionate  kindred,  860. 

Gift  by  a  friend— See  Partition. 
407. 
Gifts  Separate — 

Evidence  of  separation,  417. 
Gifts  Subsequent— See  Stridhana. 
GiviNa — 

To  constitute  adoption  there  must 
be,  as  well  as  receiving.  49. 
QooD  Conscience— 

Justice  and  equity,  principles  of, 
govern  suits  between  parties  of 
different  persuasions,  2. 

GOTRA— 

Adopted  son  must  be  of  the  same, 
as  adopter,  49. 

A  Soodra  may  adopt  from  a  differ- 
ent, 49. 

It  is  now  merely  a  matter  of  con- 
science, 49. 

Where  brother  and  sister  are  of  the 
same,  unmarried  daughters  en- 
titled to  share  on  partition  suffi- 
cient for  celebration  of  nuptials, 
49. 
Grandmother— 

Entitled  to  maintenance,  96. 

Heir  to  property  inherited  by, 
from  grandson,  211. 

Right  to  share  on  partition,  388. 
Grandson — 

Included  in  legitimate  issue,  25. 

Degree  of  efficacy  in  performance 
of  obsequies,  231. 

Claiming  by  representation  are  en- 
titled to  father^s  share,  892. 
Gratuity. — See  Stridhana. 
Great-Grandson — 

Included  in  legitimate  issue,  25. 

Right  to  claim  partition  from 
uncle,  878. 

Sons  of,  will  not  take  on  partiti  on,  be- 
ing in  another  line  of  heirs,  unless 
the  direct  line  is  exhausted,  879. 
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Oreat-Obandson,  eofUinued^ 

This  refers  to  a  reunited  family 
only,  379. 

And  in   case  of  residence  in  an- 
other district,  880. 
Greeks — 

Customs  of,  on  adoption,  19. 

Adoption  by  Hindoos  differs  from, 
inasmuch  as  it  cannot   be  an- 
nulled for  any  purpose  not  justi- 
fying disinheritance,  68. 
GuABDiAN. — See  MmoBiTY. 

On  adoption  by  widow  her  title 
merges  in  that  of,  59. 

Do  the  debts  of  the  father  become 
payable  out  of  his  assets  even  in 
the  hands  of  his  heir,  on  demand 
from  his,  68. 

Minors  may  now  be  sued  by,  71. 

May  sue  for  allotment  of  share  in 
joint  property  where  malvekia- 
tion,  71. 

No  act  o^  as  to  property  of  minor 
valid,  unless  one  of  necessity,  71. 

May  refer  the  question,  whether 
estate  should  be  divided  accord- 
ing to  Patnibhaga  or  Putrabhagay 
888. 

QUARDIANS — 

May  be  appointed  by  will,  64. 
On  fsdlure  of  appointment  by  will, 

collector  may  name  a  person,  64. 
But  not  to  interfere  with  Court  of 

Waids,64. 
Females  can  only  be  appointed  to 
.   females,  64. 
Guardianship. — See  Minoritt. 
Where  female  married,  she  comes 

under  control  of  husband,  65. 
In  his  default,  uncle,  son,  grand- 
son, and  great-grandson,  65. 
In  their  default,  husbands*  heirs 

generally,  65. 
In  default  of  them,  her  paternal 

relations,  65. 
On    their   default,    her    maternal 

kindred,  65. 

H. 

Habitation — 
Not  occupying   the    same  is  not 

considered  a  separation  so  as  to 

disqualify   for   an    inheritance, 

417. 
Half-brotheb — 
Rights     between    and     childless 

widow,  92. 
United  shall  not  participate  in  the 

self-acquisitions  of  co-proprietor, 

864. 


Half-brothkr,  conUnued— 

Cannot  share  the  self-acquisitiona, 
408. 
Hbib— 

Liable  for  debts  to  extent  of  assets, 
65. 

Bound  whether  he  succeeds  to 
assets  or  not,  66. 

Reasons,  66. 

Where  no  joint  liability  contracted 
with  deceased,  not  responsible  if 
liabilities  exceed  assets,  67. 

As  in  case  of  wife  or  daughter 
succeeding  husband  or  father, 
68. 

Do  the  debts  of  the  father  become 
payable  out  of  his  assets,  even  in 
the  hands  of  his,  on  demand  from 
his  guardian?  68. 

Consent  o^  to  the  alienation  of  an- 
cestral and  self-acquired  pro- 
perty, 172. 

Stridhana  differs  according  to  the 
form  of  marriage,  196,  198. 

Three  classes  of,  227. 

Series  o^  adjusted  by  degree  of 
benefit  conferred  on  deceased, 
28L 

Presumptive,  288. 

Apparent)  288. 
Heibship— 

Condition  of,  destroyed  by  partition, 

•  818. 
Hbll. — See  Put. 

HEBirAQB — 

Partition  of.— See  Pabtition. 
Meaning  of,  222; 
Hindoo— 
Madras    Regulation  III.  of    1802, 
s.  17,  d.  1,  applies  to,  not  by 
birth  only,  but  by  religion,  819. 
Hindoo  Law — 
Converges  on  marriage,  4. 
See  Christians,  819. 
Hindoo   Wbitbbs^ 
Treat  partition  under  inheritance, 
824. 
Hindoos — 
Their  laws  of   inhmtance,  mar- 
riage, caste,  and  succession  re- 
served to  them,  1. 
Contract  reserved,  1. 
Are  partriarchal  people,  220. 
House— 

Built  on  joint  land,  868. 
Husband— 

May  claim  wife  at  nubile  age,  5. 
Father  must  select  for  daughter,  6. 
Not  entitied  to  damages  against 
adulterer,  9. 
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HosBAND,  continued— 

On  loss  of  caste,  intercourse  be- 
tween, and  wife  ceases,  10. 

Where  wife  put  awaj  by,  in  causes 
of  separation,  entitled  to  main- 
tenance, 12. 

Cannot  supersede  his  wife  at  mere 
pleasure,  13. 

Prohibition  against  plurality  of 
wiTes  directory,  18. 

Alone  can  adopts  25. 

Wife  may  join  in,  25. 

Enure  for  benefit  of  both,  25. 

Liable  for  debts  of  wife  contracted 
for  use  of  family,  72. 

Liable  for  debts  of  wife  for  domestic 
use,  82. 

Liability  of,  for  debts  of  wife  whilst 
living  apart  without  justifying 
cause,  82. 

Desertion  of,  by  hii  wife,  96. 

Implied  agency,  96. 

Polygamy,  96. 

Wife  may  sue,  for  fee  on  second 
marriage,  128. 

Right  of,  to  succeed  to  stridhana, 
176. 

May  use  stridhana  in  case  of  dis- 
tress, 186. 

If  he  marry  another  wife,  must 
restore  it,  187. 

That  which  has  been  promised  by, 
fbr  separate  property,  must  be 
made  good  by  sons  as  a  debt, 
188. 

In  Bombay  school  women  have  not 
power  over  moveable  property 
given  by,  189. 

Does  not  possess  absolute  power 
over  stridhana,  189. 

Not  liable  to  make  good  wife's  pro- 
perty taken  in  distrees,  190. 

Where  he  takes  second  wife,  must 
restore  it,  190. 

Property  protected  in  lifetime  of, 
192. 

Where  property  of  wife  used  for 
relief  of  a  distressed  son,  must 
be  repaid  by,  198. 

If  wife  gave  it  to,  in  distress,  193. 

Where  taken  by,  from  wife,  193. 

Where  not  to  be  repaid,  193. 

Not  entitled  to  damages  from 
adulterer,  271. 


Idiot — 
Contract  of  marriage  with^  9. 
Incapable  of  inheriting,  9. 
Disqualified  for  inheritance,  98, 99. 


Idiotcy — 

Cause  of  incapacity  to  alienate,  172. 
Illegal  Adoption — 

Cured  by  lapse  of  time  and  acqui- 
escence, 52. 

This  is  questionable,  52. 

Statute  of  limitation  will  protect 
52. 
Illegitimatb  Children — 

Children  of  women  marrying  into 
lower  caste  are,  9. 

Illegitimacy  is  not  an  absolute  dis- 
qualification for  caste,  9. 

The  children  of  widow  on  re-mar- 
riage not,  15. 

Are  entitled  to  maintenance,  97. 

Of  Soodras  inherit^  97. 

Son  of  Soodra  by  concubine,  not 
being  at  law  entitled  to  mainte- 
nance, 97. 

Their  mothers  have  a  claim  for 
maintenance  where  their  father's 
property  escheats  for  want  of 
heirs,  97. 

In  Bengal,  son  of  Khatri  class  can- 
not succeed,  but  entitled  to  main- 
tenance, 97. 

See  Inheritanob,  234. 

The  status  and  right  of  the  sons  of 
an  Englishman  by  a  Brahmin  wo- 
man Uving  apart  from  her  hus- 
band, 234. 

Right  to  maintenance,  238. 

Soodra  bastard's  right  to  inherit, 
238. 

Rebuttability  of  presumption  where 
opportunity  of  access,  240. 

Will  share  on  partition  where  they 
would  inherit  on  father^s  death, 
334. 

If  not  entitled  to  maintenance,  334. 

Of  Englishman  by  Hindoo  woman, 
334. 

Rights  governed  by  Hindoo  law,  334. 

Joint  family,  yet  partnership,  diffen 
from  joint  Hindoo  family,  defined 
by  Hindoo  law,  334. 

On  death  of  each,  his  lineal  heirs 
entitled  to  enter  partnership,  334. 

niegitimate  sons  do  not  inherit  even 
moveable  wealth,  335. 

See  Soodras,  335. 

Where  they  inherit,  335. 

Where  entitled  to  maintenance,  385. 

Sons  of  a  man  by  a  woman  of  a 
higher  class,  335. 

Pratiloma,  335. 

Failing  sons,  daughters,  Ac,  illegi- 
timate sons  of  Soodras  take  full 
shares,  336. 


Digitized  by  VjOOQIC 


INDEX. 


455 


Illeoitimact.— See  Ikheritanci. 

Illegitimaoj  is  not  an  absolute  dis- 
qualification for  caste,  9. 

The  child  of  a  bastard  is  not  neces* 
sarilj  a  bastard,  9. 

Disquidification  for  inheritance,  ex- 
cept among  Soodras,  104. 

Sons  of  a  woman  married  in  irre- 
gular   order    do     not    inherit, 
104. 
Illeoitimatk  Son— 

Cannot  be  adopted,  49. 

On  failure  of  daughter's  son  among 
Soodras,  succeed  to  full  shares, 
284. 

Were  always  entitled  to  half  shares, 
284. 

ImMOTBABLK    AirOISTRAL     ESTATB.— 

See  Alienation,  169. 
Immoveable    Estate. — Widow    has 

only  life  interest  in,  274. 
Immoveable  Pbopebty.  — See  Pbo- 

PEBTT,  74. 
Gift  of  husband,  women  have  no 

absolute  power  over,  126. 
In  Bengal,  126. 
In  Benares,  127. 

Given  by  a  husband  to  wife,  128. 
She   does  not  possess  full  power 

over,  128,  note. 
Impaibment  of  Mind — 
Not  a  cause  of  partition,  848. 
But  appointment  of  son  as  a  mana- 
ger, 848. 
His  acts  bind  the  family  property, 

349. 
But  consent  necessary  to  alienation, 

849. 
Impotence— 
When  wife  separated  on  ground  of, 

entitled  to  maintenance,  12. 
Disqualifies  for  adoption,  35. 
Disqualifies    for    inheritance,    98, 

99. 
An  impotent  man  cannot  adopt  a 

son,  105. 
Improvement    of   Undivided    Pbo- 
pebty, 364. 
Impbovement  op  Common  Stock — 
Through    agriculture,    commerce, 

ftc.,  in  the  Benares  school,  an 

equal   distribution   takes  place, 

895. 
Inchoate    Right    bt    Bibth.— See 
BiBTH,  76. 

Income.— See  Accumulation,  161. 

Indepbasible  Title — 
After  undisturbed  possession   for 
three    generations.  —  See    Pbo- 
pebty, 76. 


I  Individual  Member — 

Ancestral  property  not  liable  for 
debts  of,  82. 

Even  when  property  augmented  by 
his  death,  82. 

His  share,  however,  will  be  liable, 
82. 
Indivisible  Pbopebty. — See  Parti- 
tion, Special  Pbopebty. 

Well8,  tanks,  412. 

Couches,  412. 
Infancy — 

Cause  of  incapacity  to  alienate,  172. 
INFANT.—See  Minority. 
Infidelity — 

Of  wife,  severance  of  contract  of 
marriage,  8. 

Husband  may  separate  or  supersede, 
8. 

In  the  latter  case  entitled  to  starv- 
ing maintenance,  8. 

Consequences  of,  270. 
Inheritance — 

Laws  of,  reserved  to  natives,  1. 

Hindoo  law  of,  hinges  on  &mily 
relation,  2. 

Adoption  of  especial  import  as  re- 
gale, 4. 

Widow's  right  to,  arises  from  con- 
tract of  marriage,  8. 

Based  on  spirituid  necessities,  17. 

No  difficulties  as  to,  in  performance 
of  exequial  rites  where  natural 
bom  son,  23. 

Male  issue  stand  in  relation  of  sons 
for  purposes,  25. 

Creation  of  right  of,  75. 

See  Disqualification  fob,  98. 

See  Stbidhana. 

Property  descending  on  female  by, 
not  stridhana,  176. 

Authority  of  the  Smriti  Chandrika 
on  this  subject  denied,  181. 

The  \a.w  of,  complicated,  219. 

Founded  on  consent  rather  than 
reason,  219. 

Difficult  to  reduce  rules  to  general 
principles,  220. 

Comparison  between  English  and 
Hindoo  law  favourable  to  latter, 
220. 

Hindoos  are  a  patnardial  people, 
220k 

Co-proprietors,  220. 

Co-pareenery,  220. 

Line  of  descent,  221. 

Hindoos  give  agnate  succession  the 
preference,  221. 

Two  modes  of  devolution  of  pro- 
perty, 222. 
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Inhkritakci,  continued^ 

1.  From  a  sole  owner,  222. 

2.  From  a  female,  222. 

In  undlTided  familieii  the  widow 
takes  self-acquired  property  of 
husband,  222. 
Daughter  cannot  claim  till  after  sur- 

yiving  widow,  222. 
Meaning  of  heritage,  222. 
Wealth  not  re-united,  222. 
Right   of   the    natural  ^milj  to 
inherit    property    acquired    by 
adoption,  223. 
Where  an  adopted  son  dies  without 

issue,  224. 
Death  opens  up  the  inheritance, 

224. 
Whether  a  mother  succeeding  to 
estate  of  her  son  takes  by  way 
o^  224. 
Death  opens  up,  226. 
Natural  death,  226. 
Presumption  of,  226. 
CivU  death,  226. 
Loss  of  caste,  227. 
Disqualification  for,  227. 
But  see  Act  xxL  of  1850,  227. 
Heir  should  be  actually  bom  when 

inheritance  falls  in,  227. 
Three  classes  of  heirs,  227. 

1.  Sapindas,  227. 

2.  Samonodicas,  227. 
8.  BundhuB,  227. 

Sapindas  of  two  grades,  227. 

Samonodicas  of  two  grades,  227. 

Limit  of  Sapinda,  227. 

Extends  to  sixth  in  descent^  227. 

Limit  of  Samonodicas,  228. 

Bundhus  are  of  three  kinds,  228. 

Sisters*  sons  excluded  from,  in 
Benares  and  Mithila,  228. 

In  Bengal  admitted,  228. 

Male  issue,  229. 

Adopted  son,  280. 

Law  applicable  to  both  alike,  280. 

Issue  includes  sons,  grandsons,  and 
great-grandsons,  280. 

Qreat-great-grandsons,  230. 

Qrandions  and  great-grandsons  in- 
herit per  itirpes,  230. 

Where  death  presumed  from  ab- 
sence, 230. 

Kept  open  to  the  sixth  in  descent^ 
280. 

Performance  of  obsequial  rites, 
281. 

Keystone  to  the  laws  of,  281. 

Series  of  heirs  adjusted  by  degree 
of  benefit  conferred  upon  de- 
ceased, 281. 


Inheritancb,  eontinned— 
Benefit  to  the  soul  of  the  ancestor 

is  not  the  only  principle,  231. 
The. mere  act  of  solenmizing  ex- 
equial  rites    gives  no  title  to, 
282. 
Females  offer  oblations  to  a  limited 

extent,  232. 
By  proxy,  232. 

By  birth  every  Hindoo  co-proprietor 
with  his  father  in  ancestnd  pro- 
perty, 282. 
In  Bengal,  defeasible  during  father's 
life  by  gift  or  will  without  con- 
currence of  sons  except  in  land 
inherited,  282. — See  Alienatioh. 
In  Benares  and  Southern  India, 
powers  of  alienation  more  limited, 
232. 
May  be  anticipated  by  partition, 

without  consent  of  father,  282. 
Or  voluntarily  according  to  all  the 

schools,  233. 
No  limitation  according  to  Hindoo 

Uw,  288. 
Heirs  presumptive  and  apparent, 

288. 
In  cases  of  civil  death,  sons  inherit 

equally,  283. 
Not  according  to  mothers,  238. 
Sons  bom  after  partition,  283. 
Putnibhaga   receives    no    counte- 
nance in    the    High    Court   of 
Madras,  234,  note. 
Illegitimate  children  not  entitled 

to,  unless  Soodras,  234. 
Entitled  to  maintenance,  284. 
Among  Soodras  they  get  only  half 
of  what  the  legitimate  get,  234. 
The  status  and  right  of  the  sons  of 
an  Englishman   by  a  Brahmin 
woman  living   apart  from    her 
husband,  234. 
Marriage  with  bastard's  daughter, 

288. 
Bastard's    right    to    maintenance, 

238. 
Soodra  bastard's  right  to   inherit 

288. 
Rebuttability      of      presumption 
where    opportunity    of    access, 
240. 
Right  of  a  son  by  a  female  slave, 

241. 
Illegitimate  son  of  a  Kshetria  of  a 

Soodra  caste,  241. 
Entitled  to  maintenance,  241. 
Undivided  family  succeed  equally 

to  father^s  property,  248. 
Primogeniture  abolished,  243. 


Digitized  by 


Google 


INDEX. 


457 


hiHZBiTANOE,  Continued— 
Public  and    private    property    of 

Rajah,  24S. 
EvideDce  of  descent  of  2^mindar'8 

estate  to  eldest  son,  244. 
Widow  only  entitled  to  inheritance, 

245. 
Whether  she  has  daughters  or  no, 

245. 
In  Bengal  widow  succeeds  whether 
her  husband  divided  or  not,  245, 
248. 
Smriti  Chandrika  holds  that  the 
widow's  right  depends  on  her 
having  a  daughter,  245,  248. 
In  Bombay  such  restriction  is  not 

necessary,  245. 
Self-aoqmred    proper^    of   a   co- 
parcener vests  in  his  mfde  issue 
as  far  as  great-grandson,  245. 
Failing   him,   it   goes   to    united 

brothers,  245. 
In  Madras,  immoveable  property  of 
undivided  member  goes  to  co- 
parceners, whether  self-acquired 
or  ancestral,  245. 
During  his  life  he  is  entitled  to  en- 
joyment   of    the   former,   with 
right  to  alienate  it  if  no  male 
issue,  245. 
If  not  previously  alienated  it  de- 
volves     on     his     co-parceners, 
245. 
On  failure  of  male  issue,  on  whom 

devolves,  246. 
Gifts  from  her  own  family,  247. 
Property  which  has  once  devolved 
in     succession     is     afterwards 
governed  by  ordinary  rules  of, 
247. 
Unless  it  devolves  on  a  female, 

247. 
Woman's  fee,  247. 
Qoee  to  her  brothers  of  the  whole 

blood,  247. 
Betrothed  females,  247. 
Widow,  248. 
In  default  of  sons,  &c.,  she  succeeds, 

248. 
According  to  other  schools,  she  re- 
ceives maintenance,  248. 
Of  females,  247. 
Only  in  divided  families,  247. 
From  exhaustion  of  male  undivided 

members,  247. 
Widow  of  undivided  member  takes 
husband's  self-acquisitions,  247. 
Daughters  claim  after  her,  247. 
How    property    devolving    upon 
females  descends,  247. 


Inheritance,  continued— 

Husband's  property  on  failure  of 
sons  devolving  upo  i  widow  goes 
to  his  kindred,  247. 
Heirs  differ  according  to  form  of 

marriage,  247. 
Widow  without  male  issue  is  sole 
heir    to     husband's     property, 
249. 
She  takes  before  daughter,  249. 
Self -acquired  property  in  Southern 
India  goes  to  widow  on  failure 
of  sons,  249. 
So  does  principality,  249. 
Daughter's  claim  postponed  to  that 

of  the  widow's,  249. 
In  Bombay  capability  of  inheriting, 

250. 
Right  of  widow  with    power   to 
adopt>  which  has  not  been  ezer- 
oised  by  her,  250. 
An  adopted  child  is  in  most  re- 
spects   precisely   similar    to    a 
posthumous  son,  253. 
The  widow  of  a  son  cannot  claim 
through  her  husband  if  he  has 
died  in  the  lifetime  of  his  lather, 
254. 
Whether  the  widow  is  entitled  to, 

or  merely  to  maintenance,  255. 
Several  wives,  255. 
Indivisible  property,  256. 
Grounds  of  the  widow's  right  of 

succession,  256.   ^ 
Widow's  right  to  succeed  to  her 
husband's    ancestral    property, 
257. 
Self-acquired  property  of  husband 

undiminished,  259. 
If  partition  not  complete,  residue 

left  undivided,  262. 
Two  principles  on  which  rule  of 

succession  depends,  263. 
Self -acquired  immoveable  property, 

265. 
Nature  of  widow's  tenure,  266. 
Estate  tail,  267. 
Widow's  right  to  accumulation  of 

joint  estate,  268. 
Maintenance,  268. 
Widow's  power  over  her  husband's 

property,  268. 
Widow's  right  in  undivided  estate, 

269. 
Widow  must  be  chaste,  269. 
Consequences  of  infidelity,  270. 
Abandonment  of    blameless  wife, 

271. 
Wife's  special  property,  271. 
Two  kinds,  271. 
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Inhbbitanok,  eontmued^ 

Where  wife  dies  without  iasae,  the 

husband  surviviog,  271. 
Son-in  law,  272. 
Where  she  leaves  issue,  272. 
.  On  re-marriage,  272. 
Daughter's  right   after    death  of 

sonless  widow,  272. 
Widow  entitled  to  separate  move- 
able property  absolutely,  278. 
To  immoveable  property  for  life, 

278. 
The  latter  descends  to  daughter, 

in    preference    to    ancle,    Ac., 

273. 
Appointed  daughter,  275. 
Order  of  succession  of  daughter^, 

275. 
In  Bengal,  276. 
In  Benares,  276. 
In  Bombay,  276. 
In  Mithila,  276. 
In  Bengal,  rule  applicable  in  every 

possible  case,  277. 
In  otlier  schools,  only  where  the 

family  is  divided,  277. 
Widow  cannot  inherit  where  the 

family  is  united,  277. 
Nor  the  mother,  daughter,  daugh- 
ter's son,  or  grandmother,  the 

father*s  heirs  excluding    them, 

277. 
Manner  in  which  such  property  de- 

volves  on  daughter's  death  in 

default  of  male  issue,  277. 
Southern   authorities  class   it   as 

stridhana,  277. 
And  it  descends  according  to  her 

heirs,  277. 
But  Mitac  treats  property  inherited 

as  stridhana,  277. 
In  Bengal  it  reverts  to  her  father's 

heirs,  277. 
Self-acquired  property,  278. 
Where  a  zemindary  was  escheated 

and  granted  anew,  278. 
On  failure  of  male  issue  and  widow, 

daughter  will  take,  278. 
Daughter's  son,  278. 
Mithila  school,  284. 
Order  of  Baccesrion,  284. 
If  sons  of  more  than  one  daughter, 

they  take  per  capita,  284. 
Daughter's  grandsons  not  in  the 

line  of  heirs,  284. 
Daughter's  daughters  not  m  the 

line  of  heirs,  284. 
On    failure    of    daughter's    sons 

amongst     Soodras,    illegitimate 

succeed,  284. 


Inhebttancb,  coiUinued— 

Succession  in  descending  line  stops 
with  daughter's  son,  285. 

Daughter's  daughters,  285. 

Where  one  of  several  daughters  who 
succeeded  as  maiden  dies,  leaving 
sons  and  sisters,  285. 

Where  one  of  several  daughters 
who  had  as  married  women  suc- 
ceeded dies,  leaving  sons,  sistere, 
and  sister's  sons,  285. 

A.  B.  and  C.  succed ;  A.  dies  child- 
less, R  has  one  son,  C.  has  three ; 
C.  dies  before  A. ;  B.  survives, 
286. 

On  ftulure  of  daughter's  issue,  es- 
tate reverts  to  father's  heirs,  286. 

Parents,  287. 

Property  ascends,  287. 

Mother,  287. 

Father,  287. 

Mother's  interest  not  absolute,  288. 

Fanciful  grounds  for  preferring 
mother  to  father,  289. 

In  Bengal,  father  takes  before 
mother,  290. 

Mother  cannot  alienate  unless  for 
necessary  purposes,  290. 

Where  father  had  other  wives  be- 
sides the  mother  of  the  indivi- 
dual, the  property  passes  exclu- 
sively to  her,  290. 

Stepmothers,  290. 

brothers  inherit  in  default  of  father 
and  mother,  290. 

Sisters  are  not  included,  290. 

Order  of,  290. 

Brothers  of  the  whole  blood  first 
290. 

Half  brothers  take  only  on  failure 
of  the  whole  blood,  290. 

1.  United  brothers  of  the  whole 
blood,  290. 

2.  Divided  brothers  of  the  whole 
blood,  290. 

3.  United  brothers  of  the  half- 
blood,  290. 

4.  Divided  brothers  of  the  half- 
blood,  290. 

Divided  brother  of  whole  blood 
preferred  to  divided  brother  of 
half  blood,  290. 

If  a  man  die,  leaving  a  whole 
brother  separated,  and  a  half 
brother  associated  or  re-united, 
these  two  will  inherit  equally, 
291. 

Where  the  mother  succeeds  the 
father  on  her  death,  estate  goes 
to  brother,  291. 
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Inbebitahci,  continued— 
And  not  like  siridhana  to  her  heira, 
accordiDg  to  law  of  Bengal,  201. 
Stridhana  descends  to  daughters, 

291. 
If   not   stridhana,   but    inherited 
from  her  son,  it  passes  in  Bengal 
to  hii  heirs,  291. 
Title  of  brother  rests  on  funeral 
benefits,  291. 

Superior  to  nephew  in  Bengal,  291. 

But  censured,  291. 

Succession  the  same  whether  pro- 
perty acquired  or  ancestral,  291. 

Re-united  brothers,  29. 

Where  the  succession  yested  in  the 
widow,  the  son  of  another  brother 
who  died  during  the  widow's 
occupation,  is  not  entitled  to, 
292. 

Brother's  sons  or  nephews,  292. 

Kephew*B  right  is  on  failure  of 
brothers,  293. 

Sonless  widow  of  an  undivided 
brother  cannot  separate  and  take 
his  share,  298. 

Nor  can  the  daughter  of  a  former 
wife  take  her  father's  share,  293. 

Where  nephews  take  per  ttirpet, 
293. 

Nieces,  or  daughters  of  brothers, 
293. 

Order  of  succession  of  nephews, 
294. 

Sons  of  deceased  brothers,  294. 

Nephew's  sons  or  grand  nephews, 
294. 

Brother's  daughters  do  not  inherit^ 
295. 

Daughters-in-law  do  not  succeed 
to  mother-in-law,  295. 

Succession  in  dirided  family,  295. 

Different  from  that  when  sepa- 
rated, 295. 

Daughter's  son,  296. 

SiBter,  296. 

In  Bombay,  296. 

Sister's  son,  298. 

Nieces  or  sister's  daughters,  299. 

Succession  after  sister's  son,  800. 

Remote  kindred,  800. 

Sapiuda&  301. 

Samanodicas,  301-308. 

Spiritnal  preceptor,  802. 

Authorities  concurring  in  the  order 
of  succession  as  far  as  the  sister's 
son ;  where  there  is  a  difference 
of  opinion,  the  Daya  Krama 
Sangraha  may  be  relied  on,  302. 

EscheaU,  303. 


Inheritanob,  conUnued" 

Benares,  803. 

Sapindas,  308. 

BundhuB,  303,  804. 

Mithila,  304. 

Bombay,  304. 

Order  of  succession  according  to 
Mahratta  law,  304. 

Southern  India,  805. 

Religious  order,  305. 

Dancing  girls,  305. 

Prostitution,  its  gains  recognised, 
305. 

Lands  endowed  for  religious  pur- 
poses, 806. 

What  law  governs  parties  who  mi- 
grate from  one  district  to  auother 
where  a  different  school  prevails, 
306. 

Caranese  law,  806. 

Aliya  Santan,  306. 

Division  of  family  property,  806. 

Females  only  are  recognised,  807. 

Malabar  law,  309. 

Succession  according  to,  809. 

Castes  following  the  Maroomaka- 
tayam,  309. 

United  families,  810. 

Succession  as  Karanavan,  810. 

No  right  to  partition,  310. 

Principle  of  partition,  810. 

Alienation,  810. 

Property  assigned  for  Nayai  fe- 
males, 311. 

Judgment  against  Karanavan,  811. 

Self-acquired  property,  812. 

Widowhood,  813. 

Management  by  females,  818. 

Maintenance,  818. 

Account  from  Karanavan,  818. 

Succession  to  management,  318. 

Anandravan's  right  to  maintenance, 
813. 

See  iLLEaiTiMATE  Childben,  Pab- 
TinoN,  384. 

Living  apart  as  to  food  and  habi- 
tation is  not  considered  a  sepa- 
ration such  as  to  disqualify  from, 
417. 
Initiation — 

Expenses  of,  are  charges  on  the  es- 
tate, 86. 

By  whom  and  how  performed,  87. 

Of  younger  brothers  and  sisters, 
326. 

Expenses    of,   charged   upon   the 
i&mily  property,  826. 
Insanb-- 

Persons  disqualified  for  inheritance, 
98,  99. 
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Inbakitt — 
Disqualification  for  performance  of 

ezequial  rites,  26. 
Son  of  an  insane  father,  one  of  five 
whole  brothers,  is  entitled  on 
partition  to  one-fifth  of  the  pro- 
perty acquired  by  joint  funds, 
890. 
Interest  on  Debts.  —See  Chaboes  on 

Property. 
Intention — 
Not  sufficient  for  adoption,  61. 
Must  be  gift  and  acceptance,  61. 
Inter  vtvot. — See  Alienation. 
Introductory  Remarks,  1. 
The  law  of  property  and  family 

relation,  1. 
Treatise  embraces  Hindoo  law  affect- 
ing, as  administered  in  the  H.  C. 
and  P.  C,  1. 
Invalid  Adoption. — See  Adoption. 
Invitation  and  presents— 

Of  separate  caste,  evidence  of  se- 
paration, 423. 
Investiture  of  the  thread,  60. 
Irregular   order  of    Marriage — 
Sons  of  a  woman  married  in  ir- 
regular order,  104. 


Jaohibb— 

Is  indivisible,  894. 

Or  other  grant  acquired  at  the  ex- 
pense of  the  patrimony,  does  not 
belong    exclusively  to    the    ac- 
quirer, 285. 
Jlwels — 

Partition  of,  when  one  member  has 
more  than  another,  401. 
Joint  Estate — 

Widow's  right  to  accumulation  of, 
268. 

Maintenance,  268. 
Joint  Family— 

Division  of  accumulation  does  not 
constitute,  divided,  158. 

Accumulations  of,  160. 

Hight  of  widow  of  co-sharer  in, 
160. 

Presumption  that  all  the  property 
is  joint,  817. 

Keed  not  be  in  all  respects,  817. 

Each  can  only  claim  his  own  share, 
817. 
Joint  Family  Property — 

AlienabUity  of,  186. 

In  Madras,  member  of  joint  familv 
may  alienate  the  share  to  which 
he  would  be  entitled  on  division, 
186. 


Joint  Family  Property,  cofUinued^ 

The  validity  of  sale  of  such  share 
under  Fi  Fa,  136. 

Alienation  by  one  of  several  joint 
owners  without  the  consent  of 
the  rest  ib  invalid,  for  others* 
share,  187,  note. 

In  Bengal,  it  ia  good  for  his  own, 
187,  note. 
Joint  Property.  —  See   Property, 

76. 
Joint  Stock  or  Funds — 

Whether  joint  stock  contributed  to 
the  acquisition,  is  sometimes  a 
nice  question,  408. 

Where  brothers  living  in  union,  the 
law  will  imply  that  acquisitions 
are  made  by  use  of,  403. 

Where  the  contrary  is  shown,  they 
are  not  divisible,  408. 

Acquisitions  by  one  of  four  bro- 
thers, with  the  aid  of  his  father's 
funds  and  labour,  will  on  par- 
tition be  made  into  ten  parts,  of 
which  five  will  go  the  father,  two 
to  the  acquirer,  and  one  to  each 
of  the  brothers,  404. 

If  acquired  without  any  aid,  into 
two  parts,  the  father  taking  one, 
and  the  acquirer  one,  the  bro- 
thers having  no  rights  404. 
Joint  Stock  Property — 

Purchase  of,   by  one  co-heir,   not 
evidence  of  division,  421. 
Joint  Tenancy. — See  Inhkritanci^ 

221. 
Justice — 

Equity  and  good  conscience,  princi- 
ples of,  govern  suits  between 
parties  of  different  persuasions,  2. 


Earanavan. — See  Alienation,  189. 

Malabar  Law,  810. 
Succession  as,  810. 
Powers  and  duties  of,  810,  811. 
Judgment  against,  811. 
Whether  liable  to  render  account, 

813. 
May  be   superseded  for  incompe- 
tence, 812. 
Kindred — 

Right  of,  to  succeed  to  stridhana. — 

bee  Stridhana. 
Depends  on  form  in  which  woman 

was  married,  218. 
Presents   by  maternal,   belong  to 

brothers    of     deceased    damsel, 

215. 
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Kino,  The— 

UiiiTersal  Buperintendentof  minora, 

64. 
Takes  "by  escheat  the  property,  even 
of  Brahmins,  301,  302. 
Kinsman— 

Evidence  of,  is  evidence  of  separa- 
tion, 301. 
KRiTRDiA  OB  Son  madb. — See  Adop- 
tion. 
One  of  the  three  kmds  of  sons,  18. 
Form  prevails  in  Mithila,  18. 
Kbhetria. — See  Marriaob. 
Illegitimate  son  of,  241. 

KUBNAM — 

Partition  of  dues  attached  to  office 
of. — See  Partition,  402. 

L. 

Labour— 
Where  wealth  acquired  by  joint, 

868. 
Lamb — 
Penon  disqualified  for  inheritance, 

98,  99. 
Land — 
Endowed   for   religious    purposes, 

806.— See  Partition,  400. 
Partition  of,  granted  to  maintain 

rank,  40L 
On  partition,  goes  to  the  son  bom 

by  a  wife  of  equal  class  alone,  392. 
When  obtained  by  gift,  must  not  be 

given  to  the  son  of  a  Kshetriya  or 

other  wife  of  inferior  tribe,  392. 
Brahmini  son  may  resume  it  when 

father  dead,  892. 
When  acquired  by  purchase  or  other 

modes,  892. 
See  Property,  73. 
When  gift  of  husband,  woman  has 

no  absolute  control  over,  126. 
Laws— 
Of  natives  reserved  to  them  by 

charter,  1. 
Learning — 
Explanation    of     acquisition    by, 

855. 
Acquisitions  gained  by. — See  Par- 

TrrioN,  406. 
Legitimate  issue— 

Who  included  in,  25. 
Lex  Loci  Act — 
XXI.  of  1850,  319. 
Does  not  apply  where  the  parties 

have  ceased  to  be  Hindoos  in  re- 
ligion, 819. 
Lien — 
A  creditor  has  a,  on  assets  produced 

by  his  particular  loan,  78. 


Life  Estate— 

Widow  has  very  restricted,  in  hus- 
band's property,  60. 
Limb — 

Loss  of,  disqualifies  for  inheritance, 
98,  99. 
Limitation— 

Statute  of,  imdisputed  possession  by 
illegally  adopted  son,  will  protect 
him  only  under,  52. 

This  is  questionable,  52. 

In  a  suit  to  set  aside  adoption,  time 
to  be  reckoned  from  date  of 
adoption,  58. 

If  membera  of  family  seeking  to 
set  it  aside,  have  not  known  of 
it>58. 

At  suit  of  adopted  son  for  share 
of  ancestral  estate,  does  not  be- 
gin to  run  till  allotment  has  been 
demanded  and  refused,  58. 

No,  exists  in  Hindoo  law,  233. 

Statute  however  applies,  233. 
Living  Separate — 

Brothere  when,  and  trading  without 
aid  from  common  funds,  evidence 
of  partition,  421. 
Loan — 

If  expended  for  use  of  family,  must 
be  paid,  85. 

Whether  family  divided  or  undi- 
vided, by  whomsoever  contracted, 
85. 
Loss  op  Caste. — See  Caste. 

Has  BOW  no  effect,  as  a  cause  of 
civil  death,  227. 

Abraham  v.  Abraham,  227. 
Lost  Property. — See  Property,  76. 

Acquired  by  sole  exertions  is  self- 
acquired,  373. 

Recovered.— See  Partition,  406, 
408. 

Where  landed  property  lost  to  the 
family,  may  be  recovered  by  a 
co-heir  without  aid  from  the 
family  resources,  he  is  entitled 
to  a  fourth,  410. 
Lunatic — 

Cannot  adopt,  85. 

Contract  of  marriage  with,  9. 
Lunacy — 

Cause  of  incapacity  to  alienate, 
172. 

H. 
Madman — 

Disqualified  for  inheritance,  98, 99. 
Madras— 

Rule  as  to  adoption  by  widow,  83. 

Sister's  son  and  daughter's  sous 
may  be  adopted,  38. 
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Maobab,  continued — 

There  can  be  no  adoption  where 
there  is  guch  blood-relationship 
between  adopter  and  adopted 
Bon*8  mother  as  would  have  pro- 
hibited marriage  with  her  in  her 
maiden  state,  42. 

Extent  of  power  of  bequest  in,  150. 

A  Hindoo  in  possession,  without 
male  issue,  kinsman  or  co-par- 
ceners, may  devise  ancestral  and 
self-acquired  property,  162. 

The  testamentary  power  in,  is  co- 
extensive with  the  independent 
right  of  alienation  inter  vivos, 
167. 

Order  of  succession  to  stridhana 
in,  198. 

Male  issue  may  compel  division, 
317. 

Sons  may  enforce  division  of  an- 
cestral property  from  father  in, 
327. 

Periods  of  partition,  344. 

By  father's  desire,  844. 

On  his  retiring  from  worldly  affairs, 
844. 

Demise  of  father,  344. 

When  addicted  to  vice,  is  old,  dis- 
turbed in  intellect,  diseased,  344. 

Menu  does  not  support  the  doctriue 
of  compulsory  division,  846. 

Text  refers  to  lost  ancestral  pro- 
perty recovered,  846. 

Sons  may  demand  partition  of  an- 
cestral immoveable  property, 
369. 

In,  a  sharer  may  alien  his  share, 
which  is  liable  to  be  sold  in  exe- 
cution on  a  judgment  obtained 
in  tort,  381. 

Begulation  IIL  of  1802,  s.  xvL  cl. 
1,  applies  to   Hindoos  and  Ma- 
hommedans,  not  by  birth  only, 
but  by  religion,  819. 
Mahomhsdanb— 

Their  laws  of  inheritance,  marriage, 
caste,  and  succession  reserved  to 
them,  1. 

Contract,  reserved,  1. 

Law  of  adoption  same  as  English, 
22. 
Mahratta  Law. — See  Bombay. 

Order  of  succession  according  to, 
804. 
Maiden— 

Order  of  succession  of  property  of, 
196. 

Succession  to  property  of,  in  Bengal 
school,  200. 


Maintbnancb — 

Widow's  right  to,  arises  from  con- 
tract of  marriage,  8. 

Of  adulterous  wife,  8. 

The  son  of  a  female  who  has  lost 
caste  must  give  her,  12. 

Where  wife  put  away  for  causes  of 
separation,  besides  infidelity,  12. 

Wife  entitled  to,  where  put  away 
for  causes  of  separation,  12. 

Adoptive  son,  where  adoptive 
father  disqualified  to  inherit^  en- 
titled to,  64. 

See  Chaboes  on  Profbbtt,  77. 

Persons  \mder  disability  entitled 
to,  except  outcaste  and  issue,  87. 

Daughters  of  persons  labouring  un- 
der disability  entitled  to,  88. 

Their  childless  widows  also,  88. 

See  Chabgbs  on  Inhebitancb,  88, 
97. 

How  to  be  provided  for  widow,  94. 

Rate  of,  94. 

Residence  of  widow,  94. 

Want  of  chastity  disentitles  widow 
to,  96. 

Uncondoned  adultery,  ban  suit  for, 
95. 

Wife  not  entitled  to,  if  she  leave 
her  husband  without  cause,  96. 

Widow's  right  to  recover  arrears 
of,  96. 

Where  husband's  property  proves 
deficient  for,  96. 

Her,  cast  on  his  relations,  96. 

Then  on  her  own  grandmotiier,  en- 
titled to,  96. 

Stepmothers  and  their  daughters, 
entitled  to,  96. 

Sisters  entitled  to,  96. 

Daughter  living  apart  from  father, 
has  no  claim  for,  97. 

Illegitimate  children  are  entitled 
to  maintenance,  97. 

Son  of  Soodra,  by  concubine,  not 
being  a  slave,  entitled  to,  97. 

Their  mothers  have  a  claim  for, 
where  their  fathers*  property 
escheats  for  want  of  heirs,  97. 

In  Bengal,  son  of  Khatri  class  can- 
not succeed,  but  entitled  to,  97. 

Son  of  a  woman  married  to  man  of 
inferior  tribe,  entitled  to,  104. 

Persons  disqualified  from  inherit- 
ing, are  entitled  to,  104. 

Except  those  enteringanother  order, 
outcastes,  and  their  sons,  104. 

Devise  of  self -acquired  property  by 
way  of  remainder  or  executory 
devise,  161. 
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Maintsnaiyce,  continued — 

Right  of  widow  to,  161. 

Widow  only  entitled  to  where  her 
andivided  husband  8  self -acquired 
immoveable  property  descends 
to  his  co-parceners,  265. 

All  members  of  Malabar  family 
entitled  to,  318. 

Anandravan's  right  to,  818. 

Sons  being  co-proprietors  with 
fiither,  have  right  to,  out  of  an- 
cestral property,  325. 

Where  illegitimate  do  not  inherit, 
entitled  to,  334. 

Widow's  right  to  accumulation  of 
joint-estate,  268. 

See  Illeoitimatb  Children. — Par- 
tition, 835. 

Of  illegitimate  son  of  kshetria, 
241. 

Of  a  Soodra,  241. 

Where  widow  entitled  to,  248. 
Malabab — 

On  failure  of  sister's  progeny,  male 
and  female,  head  of  family  makes 
adoption,  62. 

Must  be  in  the  female  line,  62. 

Her  brother  may  be  adopted  with 
her,  62. 

See  Alibnatiow,  139. 

Succession  passes  in  female  line, 
309. 

United  families,  called  Tarawads, 
310. 

Succession  as  Karanayan,  310. 

Management  of  the  property  de- 
volves on  the  eldest  member, 
310. 

No  right  to  partition,  310. 

The  family  may,  however,  consent, 
310. 

Principle  of  partition,  810. 

Alienation,  810. 

Charges  on  property,  811. 

Debt^  how  must  have  been  con- 
tracted, 311. 

In  self-aoquired  property,  without 
aid  of  family  funds,  belongs  to 
acquirer,  812. 

By  law  of,  separate  acquisitions 
not  disposed  of  by  acquirer  be- 
come p^t  of  family  property, 
312. 

Acquirer  may  alienate  it,  812. 

Karanavan  in  possession  is  sup- 
posed to  have  made  all  acquisi- 
tions for  corporate  body,  812. 

Nothing  analogous  to  widowhood 
in,  818. 

Management  by  females,  813. 


Malabab,  continued — 

Property  rests  .  in  them,  but  is 
managed  by  niales,  313. 

AH  members  entitled  to  mainten- 
ance, 313. 

Anandavar's  right  to  maintenance, 
313. 
Malatebs,  309. 
Male  Issue. — See  Inheritance. 

Where  incompetent  to  the  perform- 
ance of  funeral  rites,  father  sou- 
less  may  adopt,  26. 

Includes  sons,  grandsons,  and  great- 
grandsons,  76,  230. 

On  failure  of,  on  whom  successiou 
devolves,  246. 
Male  Line — 

Direction  in  will  that  property 
shall  go  in,  158. 

Rights  of  widow  of  one  of  heirs  in 
such  case,  158. 

Division  of  accumulations,  158. 
Males— 

Period  of  marriage,  5,  6. 
Malvebsation. — See  Minobitt,  331. 

Guardian  may  sue  for  allotment 
of  share  in  joint  property  where, 
71. 
Manaoeb — 

May  contract  debts  for  necessary 
purpose,  66. 

If,  contract  debt  not  within  scope 
of  his  authority,  own  undivided 
share  liable,  67. 

Appointment  of  son  as,  where 
father  old,  &c.,  848. 

His  acts  bind  family  property,  840. 

But  consent  necessary  to  aliena- 
tion, 849. 

Acts  of,  important,  880. 

Has  power  to  bind  parceners  for  a 

debt  contracted  for  the  concern, 

413. 

Manaoino  Membebs,  Liabilttt  of. 

—See  Charges  on  Propbbtt,  79. 

Debt  incurred  by  head  of  family, 
80. 

Junior  member  may  bind  his  own 
share  of  family  property,  80. 

Power  of,  to  chaise  ancestral  estate 
by  loan  is  limited,  79. 

There  must  be  need,  79. 

Or  benefit  to  the  estate,  79. 

Joint  debt  is  binding  upon  all,  82. 

But  if    contracted  in    course  of 
trade,   or    for    charity,   consent 
necessary,  82. 
Makasaputba,  106. 

Gift  to  one  who  was  taken  as,  can- 
not be  set  aside  on  the  ground 
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BiAHASAPUTRA,  Continued— 

that  a  mistake    was    made    in 
supposing  that  the  donee  could 
perform  his  funeral  rites,  107. 
M  AKoyi  Marbiaoe.— See  Marbiagb,7. 
Marriage — 

Woman's  property  acquired  by. 
— See  Stridhaha. 

Laws  of,  reserved  to  natives,  1. 

Questions  on,  seldom  litigated  in 
Madras,  2. 

Bombay,  2. 

Forms  the  sub-stratum  of  the 
whole  order  of  civil  life,  8. 

Most  important  in  its  bearing  on 
property,  3. 

Distinguished  from  other  countries, 
8. 

Amongst  Mahommedans,  civil  con- 
tract, 8. 

Amongst  Hindoos,  religious  cere- 
mony, 8. 

To  this  appertains  the  power  and 
obligation  of  father  as  to  chil- 
dren, 8. 

On  it  Hindoo  law  converges,  4, 

Son  necessary  to  perform  obse- 
quies, 4. 

To  discharge  debts,  4. 

Compulsory,  4. 

Contracted  at  an  early  age,  4. 

Consummation  postponed  until  nu- 
bile age,  4. 

Not  necessary  to  make  valid,  4. 

Or  confer  on  wife  rights  and  ob- 
ligations of  widowhood,  4. 

Religious  benefit  from  necessitates 
early,  4. 

Eight  species  of,  4. 

Ausoora  and  Paishachaformshould' 
never  be  observed,  5. 

Brahma  nuptials  only  practised  by 
good  men,  5. 

Castes  not  confined  to  their  own 
form  of,  5. 

Wedding  rites  accompany,  of  all 
classes,  5. 

Nuptial  rites  distinguish  less  ap- 
proved from  illegal  commerce,  5. 

Nuptial  rite  where  bride  not  a 
virgin,  6. 

Essence  of  rite,  consent  of  man, 
and  father  of  bride,  5. 

Period  of  marriage  of  males  and 
females,  5,  6. 
Of  Brahmins,  5. 
Of  Kshetriyas,  5. 
Of  Vysyas,  5, 

No  limitation  of  time  for,  of  Sood- 
TM  or  servile  class,  6. 


Marriage,  continued—  « 

Consent  of  both  parents  to,  neces- 
sary, 6. 
Father  bound  to  select  husband  fur 

daughter,  6. 
If    he  fail,  paternal  reUtives    or 

mother,  6. 
Brother  may  contract,  of  sister  with 

mother's  consent,  6. 
Uncle  may  contract,  of  niece,  6. 
If  relations  neglect  to  provide  hu8-  . 

band  for  three  years  after  bein^ 

marriageable,  girl  may  select,  6. 
Return  of  presents  on  annulling  of 

engagement,  6. 
Breach  of  promise  of,  9. 
When  may  lawfully  take  place,  9. 
With  whom  the  contract  may  be 
entered  into,  9. 

Lunatic,  9. 

Idiot,  9. 

Valid  if  made  with  consent  of 
parents,  9. 
Caste  or  class — 

Both  parties  must  belong  to  the 
same,  9,  10. 
Of  women  to  men  of  lower  caste,  9. 
Children,  illegitimate,  9. 
With  daughter  of  bastard,  9. 
The  law  as  regards,  with  different 

castes  directory,  10. 
Decision  questionable,  11. 
Loss  of  caste — 

Intercourse  between  husband  and 
wife  ceases  on,  12. 

If  on  the  side  of  the  sonless  wife, 
she  is  civilly  dead,  12. 

If  she  has  a  son,  he  must  main- 
tain her,  12. 
Prohibited  degrees,  12. 

Are  not  to  be  in^nged,  12. 

Uncle,  brother,  sister,  12. 
Of  younger  brother  and  sister  be- 
fore elder,  12. 
Adopted  son  is  within  the  prohi- 
bited degrees  in  both  fiunilies,  1 2. 
Causes  of  separation — 

Besides  infidelity,  12. 

Failure  of  the  objects  of  marri- 
age, 12. 

Impotence,  12. 

Bairenness,  12. 

Disease,  12.  ^ 

Supersession  or  polygamy,  12. 
Permitted  among  the  Hmdoos,  12. 
Practice  objected  to  by  majority 

of  Hindoos,  18. 
Husband  cannot  supersede  wife  at 

pleasure,  18. 
Justifying  causes,  18. 
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lliRRiAOB,  continued-^  . 

let.  Coosent,  13. 

"Without  justifying  causes  warrants 
second  marriage,  18. 

Devices  resorted  to  to  obtain,  18. 

Suitable  settlement,  18. 

Compensation  amounting,  with 
stndhana,  to  a  value  equal  to 
expenses  of  second  marriage,  18. 

How  estimated,  18. 

2d.  Legal  causes,  18. 

Intoxication,  18. 

Disease,  18. 

Bears  daughters  for  ten  years,  13. 

Exhibits  want  of  chastity,  18. 

Disobedient,  18. 

Bad  tempered,  18. 

Barren,  expensive,  mischievous, 
abusive,  18. 

Cheerful  acquiescence  entitles  her 
to  proportionate  liberality,  18. 

Whilst  resistance  subjects  to  co- 
ercion,  13. 

Present  on  second  marriage,  wife 
may  sue  for  this,  14. 

Illegal  supersession,  li. 

What,  14. 

Second  marriage  not  invalid  from 
absence  of  justifying  causes,  14. 

Divorce — 

111  treatment,  14. 

When  granted  to  first  wife,  14. 

Residence  of  first  wife,  14, 15. 

Entitled  to  inherit,  14. 

Debts  binding  on  husband,  14. 

Residence  of  several  wives,  14. 

First  wife  still  to  be  honoured,  14. 

Precedence  according  to  seniority 
of  marriage,  15. 

Personal  chastisement  of  wife,  15. 

Withdrawal  of  conjugal  rites,  15. 

Divorce  according  to  Hindoo  law,  15. 

Re-marriage,  15. 

Suttee,  15. 

Directed  to  sonship,  17. 

Should  it  fail  in  its  object^  son  to 
be  adopted,  17. 

Prohibited,  88. 

Where  the  relation  of  the  bride 
and  bridegroom  bears  analogy  to 
that  of  father  or  mother,  if  the 
bridegroom  bear  it,  even  the 
father  of  the  bride,  or  the  bride, 
stands  in  the  light  of  mother  to 
the  bridegroom.  Such  marriage 
is  prohibited,  89. 

Absolute  bar  to  adoption,  52. 

With  Soodras,  only  obstacle,  52. 

In  Bombay  a  married  man  may  be 
adopted,  being  a  Sagotra,  52. 


Mabriaoe,  continued- 
Adopted  son  may  not  marry  into 
an  adoptive  family,  58. 

Of  adoptive  son  within  prohibited 
degrees  in  his  own  family,  54. 

Sods  of  a  woman  whose,  in  irregu- 
lar order,  104. 

Sons  of  a  woman  of  a  higher  class 
104. 

See  Charges  on  Property,  77. 

Debts  incurred  on  account  of,  must 
be  reasonable,  84. 

Expenses  of,  87. 

How  provided  for,  87. 

Right  of  wife  to  sue  for  fee  on 
second, 128. 

Order  of  succession  of  stridhana 
where  in  an  approved  or  dis- 
approved form,  196,  201,  205. 

Of  daughters,  826. 

And  expenses  of,  326. 

Wealth  received  at. — See  Parti- 
tion, 406. 
Maternal  Kindred^ 

Guardians  failing  paternal  relatives, 
64. 
Maternal  Uncle — 

Not  a  reflection  of  a  son,  87. 
Mechanical  Arts— 

Wealth  earned  by,  186,  188. 
Mental  Defects  which    disqualify 
for  inheritance. — See  Disqualifi- 
cation for  Inheritance,  98. 
Migration — 

Where  party  leaves  one  district,  and 
goes  to  reside  in  another,  by  what 
law  governed,  806. 
Minor. — See  Minoritt. 

Will  by,  170. 

Concurrence  of  sons  in  alienation 
by  father  of  land  dispensed  with 
when,  170. 

Cannot  alienate,  172. 
Minors — 

If  married,  may  adopt,  85. 
Minor-Ward— 

Authority  granted  by,  to  widow  to 
adopt,  84. 

Consent  of  Court  of  Wards,  84. 
Minority — 

Benares  and  Mithila  schools  lasts 
till  sixteen,  68. 

In  Bengal  till  fifteen,  68. 

Soodra  upon  completing  sixteen 
years,  68. 

Majority  may  be  postponed  beyond 
sixteen  years,  63. 

Regulation  period,  eighteen  years, 
68. 

Father  proper  guardian,  68, 
2q 
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HiNORiTT,  continued — 
Mother,  if  father  dead  or  inoom- 

petent,  63. 
In  Bombaj,  Btepmother*B  righjb  of 

guardianship  superior  to  jiatemal 

uncle,  63. 
The  king  is  uniyersal  superinten- 
dent, 64. 
Mother  in  practice  is  the  guardian, 

64. 
Widow  herself  liable  to  tutelage,  64. 
Elder  brother,  in  default  of  mother, 

64. 
Paternal  relatiyes,   in  defeiult    of 

elder  brother,  64. 
Failing  them,  maternal  kindred,  64. 
Ruling  power  has  the  appointment 

of  guardians,  64. 
Quardians  may  be  appointed  by 

wiU,  64. 
On  failure,  collector  may  name  a 

person,  64. 
Females    can    only  be    appointed 

guardians  to  females,  64,  65. 
Mofussil    Court    may    dispose    of 

claims  to  guardian^p,  but  must 

not    inteiiere    with    Court    of 

Wards,  66. 
Guardianship  of,  rests  with  father 

until  marriage,  65. 
In  his  default,  with  nearest  pater^ 

nal  relations,  65. 
When  married,  she  becomes  under 

control  of  husband,  65. 
In  his  default,  his  sons,  grandsons, 

and  great  grandsons,  65. 
In  their   default,   the   husband's 

heirs  generally,  66. 
In  default  of  them,  his  paternal 

relations,  65. 
On   their   default^    her   maternal 

kindred,  65. 
Dependence  of  women  strictly  main- 
tained, 65. 
Assets  make  heir  liable,  wo  tantc, 

65. 
Son  liable  for  father's  debts,  as  well 

as  those  contracted  on  his  ac- 
count during,  65. 
In  Benares,  debts  of  father  binding 

on  son,  whether  assets  or  none, 

65. 
Qrounds  of  the  liability  of  the  l^eir 

discussed,  65. 
Heir  liable,  whether  asaets  or  not, 

66. 
Reasons,  66. 
Presumption  that  debt  incurred  by 

head  of  family  is  a  family  debt, 

66. 


MiNORiTT,  continued^ 

If  one  member  a  minor,  creditor 
must  show  bond  JUUm,  66,  note. 

Mr  Mayne's  remarks  on  patriarchal 
system,  66. 

If  manager  contract  debt  not  with- 
in scope  of  his  authority,  own 
undivided  share  liable,  67. 

Qeneral  rule  laid  down  by  Cole- 
brooke  refers  to  diyided  ^miliee, 
67. 

Where  no  joint  liability  contracted 
with  deceased,  unjust  to  hold 
heir  responsible  if  liabilities  ex- 
ceed assets,  67. 

As  in  case  of  wife  or  daughter  euo- 
ceeding  husband  or  father,  68. 

Do  the  debts  of  the  father  become 
payable  out  of  his  assets,  even 
in  the  hands  of  his  heir,  on  de- 
mand from  his  guardian  ?  68. 

Minors  may  now  be  sued  by  their 
guardians,  71. 

Suits  instituted  in  favour  o^  and 
against  minors,  71. 

Share  of  minors  in  joint  property,  71. 

Guardian  may  sue  for  allotment  of 
share  in  joint  .proper^  where 
malversation,  71. 

No  act  of  guardian  as  to  property 
of  minor  valid  unless  one  of  ne- 
cessity, 71. 

Tutelage  of  women,  71. 

If  necessary,  division  may  be  made 
during,  of  a  son,  880. 

His  share  should  be  set  apart,  881. 

If  neglected,  must  demand  it  with- 
in a  reasonable  time  after  majo- 
rity, 831. 

Otherwise  he  may  be  barred,  881. 

Acquiescence  of  minor  as  to  parti- 
tion, 831. 

Ratification  of  minor  as  to  parti- 
tion, 881. 

He  must  have  full  knowledge  of 
his  rights,  831. 

And  abandon  them,  881. 

Minor  may  ohiim  tl^ugh  guardian, 
if  evidence  of  malversation,  831. 

Where  infant  bound  by  acts  of 
guardian,  882. 

Guardian  may  question  whether 
division  should  be  aooording  to 
Patnibhaga  or  Putrabhaga,  832. 

Charge  on  semindary  by  manager 
or  g^uardian  of  minor,  888. 

Reuni(m  of  minor,  888. 

Evidence  of,  888. 

Whether  minor  can  enter  into  a 
division,  and  execute  a  deed,  888 
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MITAC8HABA — 

Sohoola  goTerned  by,  with  reference 

to  stridhaDa,  174. 
Doctrine  of,  as  to  equal  participa- 
tion of  father  and  son,  and  right 
of  the  latter  to  acquire  partition, 
rejected,  878. 
MiTHiLA  Law.— See  Stbii>hana. 

IflTHILA — 

Kritrima  form  of  adoption  prerails 
in,  18. 

Adoption  of  sister's  son  is  valid,  42. 

One  of  mature  age  may  be  adopted, 
51. 

Effect  of  Kritrima  form  of  adop- 
tion, 60. 

Husband  and  wife  may  each  adopt 
a  son,  60. 

Sanction  of  husband  notneceesary^GO, 

Son  appointed  by  her  will  perform 
her  obsequies,  60. 

And  succeed  to  her  peculiar  pro- 
perty, 60. 

No  limit  as  to  age,  60. 

A  man  may  adopt  his  own  brother,61. 

Or  his  own  fietther,  61. 

He  and  his  issue  remain  members 
of  his  natural  family,  61. 

And  inherit  in  both,  61. 

Mode  of  adoption  in  Kritrima  form, 
62. 

Minority  lasts  till  sixteen,  68. 

Order  of  succession  of  daughters  in, 
276. 

In,  right  of  daughter's  son  not  re- 
cognised, 284. 

Daughter's  son  not  in  line  of  heirs 
in,  808. 

Order  of  succession  in,  804. 

School. — See  Stbidbana,  215. 
M0DI8  or  AcQuuiTiox.—See   Pbo- 

PBBTT,  75. 

M0FUS8IL — 

May  dispose  of  claims  to  guardian- 
ship, but  must  not  intaiiere  with 
Court  of  Wards,  65. 

IfOOKWAB — 

Or  fishermen,  809. 

MOTHEB — 

To  gire  notice  to  husband  that  wife 
has  reached  maturity,  5. 

To  select  husband  for  daughter  if 
father  fail,  6. 

Consent  of,  to  contract  of  marriage 
of  sister  by  brother,  6. 

Consent  of,  to  gift  of  son  in  adop- 
tion not  neoetaary,  85. 

Cannot  give  without  consent  of 
husband,  85. 

When  assent  presumed,  85. 


MoTHBB,  conHnued— 

During  season  of  distress,  85. 

Proper  guardian  for  minor,  if  father 
dead  or  incompetent,  68,  64. 

Debts  incurred  by,  for  domestic 
use,  82. 

Heir  to  property  inherited  by,  from 
son,  211. 

Property  taken  by,  on  partition 
among  sons,  211. 

Whether,  succeeding  to  estate  of 
son,  takes  by  way  of  inheritance, 
224. 

Succeeds  in  preference  to  father  in 
all  schools  except  Bengal,  287. 

Interest  of,  not  absolute,  288. 

Fanciful  grounds  for  preening,  to 
father,  289. 

In  Bengal  father  takes  before,  290. 

Cannot  alienate  imless  for  necessary 
I)urpo8e8,  290. 

Where  father  had  other  wives  be- 
sides the,  290. 

Shares  equaUy  with  sons  on  parti- 
tion, 337. 

Doctrine  of  oeesation  of,  to  bear 
children  not  generally  adopted. — 
See  Partition,  847. 

Volition  of  father  and,  incapacity 
must  oo-exiit,  847. 

The  rule  with  regard  to  being  past 
child-bearing  refers  to  any  wife, 
848. 

Distribution  according  to,  880. 

But  not  where  the  sons  vary  in 
number,  880. 

Whether  partition  takes  place  dur- 
ing life  of,  886. 

In  Bengal  it  is  denied,  886. 

In  every  other  provinoe  it  is  al- 
lowed, 886. 

KOTHEB-Ilf-LAW— 

Not  succeeded  by  daughter-in-law, 
295. 
KoYBABLB. — See  Pbopibty,  74. 
Moveable  Estate — 
Widow    has    uncontrolled    power 
over,  274. 
Moveable  Propertt — 

Women  have  full  power  over,  when 
g^ven  by  husband,  128. 

MUBOOliAKATATAM — 

Or  nepotism  in  the  female  line,  809. 
Castes    following    this    rule    are 
Pagoda  servants,  809. 

N. 
Natives — 
Where    of   different    persuasions, 
what  law  governs,  2. 
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Natural-born  Brother— 

Cannot  adopt  his  own,  50. 

Nor  inherit  property,  50. 

Of  brother  acquired  by  adoption, 
50. 
Natural-born  Son — 

After  adoption,  entitled  to  four- 
fifths,  54. 

Adopted  Bon  to  one-fifth,  54. 

In  Bengal,  one-third,  54. 

In  Southern  India,  one-fourth,  54. 
Natural  Death. — See  Death. 
Natural  Family— 

Relationship  with,  ceases  on  adop- 
tion, 53. 

Relationship  of  adopted  son  with, 
ceases,  53. 

Right  oif,  to  inherit  property  ac- 
quired by  adoption,  223. 
Natural  Rights — 

Of  adopted  son  lost  by  adoption,  22. 

If  adoption  invalid,  unaffected,  22. 

Exception  to  rule,  22. 

After-bom  son  supersedes  adopted, 
22. 

He  receives  one-fourth  as  considera- 
tion for  removal  from  his  own 
family,  22. 

Unless  on  death  of  natural-bom 
son,  when  he  receives  the  whole, 
subject  to  charges,  22. 
Natural  Son — 

Adopted  son  becomes  as,  58. 

NSOESSARIES — 

Wife  has  authority  to  bind  husband 
for,  82. 
Nbobssitt— 

For  alienation  by  widow,  107. 
Nephew— 

May  be  adopted  by  several  uncles, 
26. 

Uncle  cannot  adopt,  already  given, 
26. 

Given  in  adoption  by  father,  as 
Sudha  DattaJLa,  cannot  be  adopted 
by  uncle,  26. 

Cannot  be  given  away  by  imcle  in 
adoption,  86. 

Whose  fathers  are  dead,  entitled,  as 
far  as  fourth  in  descent,  to  par- 
take equally  with  the  bretl^n, 
890. 

And  take  per  stirpes,  890, 

The  son  of  one  of  five  whole  bro- 
thers, though  his  father  was  in- 
sane, is  entitled,  on  partition,  to 
one-fifth  of  property  acquired  by 
joint  funds,  890. 

Where  the  succession  vests  in  the 
widow,  the  son  of  another  bro- 


Nbfhbw,  contiimed- 

ther,  who  died  during  the  widow** 
occupation,  is  not  entitled  to  in- 
heritance, 292. 
Inherit  in  default  of  brothers,  292. 
Where  there  is  competition  between 

brothers  and,  293. 
Take  per  stirpes  with  their  uncles 

293. 
Where  associated,  294. 
Nephew's  Sons,  294. 
Niece — 

Uncle  may  contract  marriage  of,  6. 
Nieces — 

Whether,  inherit,  293. 
How  they  take,  293. 
See  Sister's  Daughters,  299. 
Not  enumerated  in  order  of  heirs, 
299. 
North- Western  Provinces — 

Cannot  adopt  a  sister's  son  in,  42. 
Nubile  Age — 
Consummation  postponed  until,  4. 
Husband  may  claim  wife  at^  5. 
Mother  to  give  notice  of,  5. 
Wife  resides  with  mother  until,  5. 
Nuncupative  Will.— See  Will,  156. 
Nuptial  Debts — 
Expenses  must  be  reasonable;  if 
not,    member    incurring    them 
alone  liable,  85. 
Unless  family  has  adopted  them,  85. 
Nuptial  Gifts — 
As  to  partition  of. — See  Partition, 
402,  407. 
Nuptial  Rites— 

Have  effect  of  disUng^uishing  less 
approved  from  illegal  commeroe,5. 
Nuptial  Token — 
Taly  or  tying  round  neck  of  bride 
sanctioned  by  custom,  8. 

0. 

Obsequies.— See  Adoption. 
Son  necessaiT  to  perform,  4. 
Expenses   of.  —  See  Charges  oh 

Property,  77. 
Performance  of,  86,  231. 
Expenses  attendant  upon,  86. 
Females  cannot  perform,  222. 
Key-stone  to  the  law  of  inheritance, 

231. 
Series  of  heirs  adjusted  by  degree 

of  benefit  conferred  on  deceased, 

281. 
The  mere  act  of  solemnising,  gives 

no  title  to  inheritance,  232. 
Occupancy— 
Mode  of  acquisition,  75, 
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Only  Son — 

Whether  father,  haying  given  away, 
may  adopt  another,  25. 

Adoption  of,  48. 

Cannot  bcMSome  an  absolutely 
adopted  son,  43. 

But  may  be  affiliated  as  Dwyamu- 
shyayana,  43. 

A  legal  impediment  would  exist  to 
the  affiliation  by  an  uncle  of  a 
nephew  whom  his  father  had 
given  away  in  adoption  as  a  Sudha 
Dattaka  who  retains  no  filial  re- 
lation to  his  natural  father,  43. 

The  adoption  of  an  only  son  is, 
when  made,  valid  according  to 
Hindoo  law,  43. 

The  result  of  the  authorities,  43. 

Whether  entitled  to  demand  parti- 
tion from  uncles,  889. 
OoPANATANA. — See  Chabqes  on  Pbo- 

PKBTT,  77. 

Investiture  of  sacred  thread,  5. 

Marks  the  opening  of  student- 
ship,  5. 

Or  investiture  of  the  thread  pre- 
vents adoption,  50,  51. 

When  to  be  performed,  61. 

Any  one  on  whom  adopter  may 
legally  perform  rite  may  be 
affiliated  as  a  Datt.  son,  52. 

May  be  annulled  and  re-performed, 
52. 

By  putreshti,  or  sacred  fire,  52. 
Order  of  Descent  or  Succession. — 

See  Stridhana,  196. 
Ornaments  worn  by  Wife,  187,188. 

—See  Partition,  400. 
Orphan — 

Cannot  be  adopted,  49. 

To  constitute  a  valid,  there  must 
be  a  giving  as  well  as  receiving,  49. 

OUTCASTB — 

Cannot  adopt,  85. 

See   Emancipation  Act    xxi   of 

1850,  35. 
Entitled  to  maintenance,  87. 
Disqualified  for  Inheritance— See 

Disqualification  for  Inhbrit- 

ANCB,  98,  99. 


Paishacha — 

Form  of  marriage,  4. 

Should  never  be  observed,  5. 
Paniars,  809. 
Parents — 

Barrenness  of,  4. 

Necessitates  adoption,  4. 

See  Inhbritanoe,  287. 


Parinayya— 

Wealth  received   at   a   marriage. 
— See  Stridhana,  203. 
Partial  Division — 

Partition  presumed  to  be  general, 
389. 

Those  denying  it  must  give  strong 
evidence  of  its  being,  389. 
Partial  Partition.-— See  Partition, 
317. 

Some  may  be  left  for  future,  or  to 
descend  according  to  inheritance, 
317. 

What  is  left  undivided  follows  the 
family  property,  what  is  divided 
goes  as  separate  property,  817. 
Partition— 

Of  ancestral  property  in  lifetime 
of  father  must  be  equal,  75. 

A  man  cannot  bequeath  what  he 
could  not  give  on,  148. 

Division  of  accumulations  does  not 
constitute  divided  family,  158. 

Where  sons  bom  after,  they  ex- 
clude divided  sons,  238. 

If  no  after-bom  sons,  divided  sons 
succeed,  if  father's  wife  not 
living,  233. 

Not  complete,  residue  left  undi- 
vided, 262. 

No  right  to  in  Malabar,  310. 

The  family  may,  however,  consent 
to,  310. 

The  principle  of,  310. 

Of  heritage — 

Definition  of,  315. 

Division  of  goods  of  any  relative 
by  any  relative,  316. 

May  take  place  even  where  there 
is  no  property,  316. 

Three  modes  of  disposing  of  pro- 
perty, 316. 

1.  By  partition,  316. 

2.  By  alienation  or  gift,  816. 
8.  By  will,  316. 

In  Malabar,  no  member  can  call  for, 

810,  316. 
In  Madras  male  issue  may  compel, 

316. 
In  Bengal,  father's  consent  neces- 
sary, 317. 
Presumption  in  joint  family  that 

all  the  property  is  joint,  817. 
But   need    not    be    joint   in   all 

respects,  317. 
Each  can  only  claim  his  own  share, 

817. 
May  be  total  or  partial,  317. 
Both  as  to  number  of  shares,  and 

amount  of  property,  816. 
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Partition,  continued^ 

It  need  not  attach  upon  the  whole 
of  the  property,  317. 

Presumption  that  a  diviBion  of  the 
whole  was  intended,  817. 

The  law  of  succession  follows  the 
nature  of  the  property,  817. 

Agreement  to  divide  may  be  en- 
forced by  widow,  818. 

Effects  subsequently  discoyered, 
818. 

Parties  may  consent  to  redistribu- 
tion where  original  unequal,  818. 

Reopening  of,  when  once  made,  818. 

Where  inequality  caused  by  fraud, 
818. 

Concealment  of  common  stock, 
818. 

Re-union,  818. 

Condition  of  oo-heirship  destroyed 
by,  318.  . 

Status  of  native  Christians,  818. 

The  law  regulating  the  succession, 
818. 

Estate  of  a  native  Christian  of  pure 
Hindoo  blood,  819. 

Madras  Regulations  II.  of  1802, 
s.  17,  and  III.  of  1802,  s.  16,  cl.  1, 
819. 

Effect  of  Christianity  as  to  succes- 
sion, 819. 

Rights  of  members  of  undivided 
Hindoo  famUy,  819. 

Hindoo  writers  treat,  under  in- 
heritance, 824. 

Sons  co-proprietors  with  father, 
825. 

Right  to  maintenance  out  of  an- 
cestral property,  825. 

Payment  of  debts  previous  to  divi* 
sion,  825. 

Payment  or  apportionment  with 
consent  of  creditors,  825. 

Postponement  with  consent  of 
creditors,  825. 

Mode  of  providing  for  payment, 
826. 

Debts  contracted  after  division, 
826. 

Initiation  of  younger  brothers  and 
sisters,  826. 

Marriage  of  daughters,  826. 

Who  are  objects  of,  826. 

Inherent  right  of  each  heir  to,  327. 

In  Madras  male  issue  may  enforce, 
from  father,  827. 

One  son  may  claim  it,  828. 

Right  of  after-bom  sons,  828. 

Postponed  until  after  deliyery  of 
pregnant  woman,  828. 


Partition,  continued— 

Father  must  reserve  two  shares  of 
self -acquired  property  for  himself 
where  wife  is  not  past  child- 
bearing,  328. 

Sons  bom  after,  by  father,  829. 

Several  sons  so  bom,  329. 

After  father's  death,  330. 
-   Re-union  with  father  lets  in  the 
sons  to  share  with  after-born  sod, 
330. 

Sons  bom  after  adoption,  830. 

Where  no  after-bom  nor  united 
sons,  330. 

Minors,  330. 

1.  A  full  acknowledgment  of  his 
rights,  331. ' 

2.  An  abandonment  of  them,  831. 
May  claim    through  guardian   if 

malversation,  331. 

Where  bound  by  acts  of  guardian, 
332. 

Guardian  may  refer  question  whe- 
ther division  should  be  according 
to  Patnibhaga  or  Putrabhaga, 
332. 

Chaise  on  semindary  by  manager 
or  guardian  of  minm*,  338. 

Re-union  of  minor,  833. 

Evidence  of,  383. 

Whether  minor  can  enter  into 
division  and  execute  a  deed, 
333. 

Illegitimate  children,  884. 

Where  they  inherit  on  death  of 
father,  share  on,  834. 

If  not  entitled  to  maintenaoce, 
384. 

Illegitimate  children  of  English- 
man by  Hindoo  woman,  834. 

Rights  governed  by  Hindoo  law, 
884. 

Joint  family,  834. 

Yet  partnership  differs  from  joint 
Hindoo  family,  defined  by  Hindoo 
law,  834. 

On  death  of  each,  his  lineal  heirs 
entitled  to  enter  partnership, 
884. 

Illegitimate  sons  do  not  inherit  even 
moveable  wealth,  834. 

Son  by  a  Soodra  woman  legally 
married  does  not  share  even  the 
moveable  property,  885. 

Son  of  Brahmin,  KshetriyayVaisya, 
by  woman  of  a  servile  daa^ 
835. 

Son  of  a  Soodra  woman  of  a  man 
who  has  no  other  ofBqK'ing  en- 
titled to  maintenance,  885. 
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Son  of  »  mao  by  a  wooum  of  a 
higher  elaas,  395. 

Illegitimate  son  of  Soodraa,  885. 

Failing  son,  daughters,  &o.,  ille- 
gitimate son  takes  full  shares, 
885. 

Failing  sons,  among  Soodras  daugh- 
ters' sons  take  equal  shares,  836. 

Daughters  oan  neither  claim  nor 
share  in,  336. 

Though  when  property  descends 
they  may  divide  equally,  336. 

Among  brothers  alters  the  line  of 
descent,  386. 

Among  daughters  has  not  the  same 
effect,  336. 

Women  cannot  compel  diyision, 
836. 

Where  married  acccording  to  ap- 
proyed  species,  386. 

Women's  fee  or  gratuity,  836. 

Wife  entitled  to  a  share,  836. 

Widow's  right  in  Bengal,  387. 

In  Benares,  337. 

Mother  shares  equally  with  sons, 
887. 

Mode  of,  339. 

Where  no  common  properly,  839. 

By  arbitration,  339. 

By  adjustment,  889. 

By  lot,  339. 

By  suit)  339. 

Without  writing,  840. 

Verbal  eyidenoe  of,  840. 

Among  CO  heirs,  340. 

Period  of,  341. 

Conflicting  opinion  in  difibrent 
schools,  342. 

Bombay  school,  342. 

Three  periods  of  ancestral  estate 
after  death  of  pctfents,  342. 

During  joint  lives,  if  mother  is  past 
child-bearing,  842. 

With  father's  consent  at  any  time, 
342. 

Circumstances  justifying,  without 
father's  consent,  343. 

Where  father  incapable  with  con- 
sent of  eldest  son,  348. 

This  opinion  refuted,  348. 

In  Bengal,  two  periods  of,  348. 

In  Ma(kas,  four  periods,  344. 

By  father's  desire,  344. 

On  his  retiring  from  worldly 
affairs,  844. 

Demise  of  the  father,  344. 

When  father  addicted  to  rice,  is 
old,  disturbed  in  intellect,  dis- 
eased, 344. 


Partition,  eontintiec^ 

Enumeration  by  Colebrooke,  844. 

In  Bengal,  the  right  to,  is  at  the 
fathers  instance,  except  in  case 
of  civil  death  or  degradation,  845. 

Menu  does  not  support  the  doc- 
trine of  compulsory  division, 
346. 

He  refers  only  to  the  recovery  of 
lost  ancestral  property,  346. 

Father  cannot  make,  of  ancestral 
immoveable  property  unleus  mo> 
ther  past  child-bearing,  347. 

Benares  and  other  schools  differ 
from  Bengal  as  to,  of  ancestral 
estate,  347. 

The  mention  of  sisters  has  reference 
to  disposal  in  marriage,  847. 

The  doctrine  of  cessation  of  the 
mother  to  bear  children  not 
generally  adopted,  347. 

In  Bengal,  the  volition  of  the 
father  and  the  mothw's  incapa- 
city must  co-exirt,  347. 

Provisions  for  after-bom  sons,  847. 

The  rule  with  regard  to  the  mo- 
ther's being  past  child-bearing 
refers  to  any  wife,  848. 

The  vice  and  disease  must  be  such 
as  to  produce  degradation  from 
caste,  848. 

Age,  impairment  of  mind,  and 
bodily  disease,  are  not  causes  of, 
848. 

But  are  causes  of  appointment  of 
son  as  manager,  848. 

His  acts  bind  the  family  property, 
but  consent  necessary  to  aliena- 
tion, 349. 

Of  ancestral  property  against 
father's  consent,  349. 

In  Bombay,  sons  entitled  to  a 
division  of,  350. 

Ancestral  property  lost,  but  re- 
covered, ranks  as  self-acquired, 
851. 

In  Madras,  sons  or  grandsons  may 
compel  a  division  of  ancestral 
property,  851. 

Deoiuon  of  the  High  Court  based 
on  an  erroneous  quotation  from 
Menu,  ^53. 

Without  father's  consent  is  illegal, 
354. 

With  his  consent  binds  him, 
though  absent  at  the  time,  354. 

Without  his  consent  does  not  bind 
the  son  who  made  it»  354. 

Self-acquired  property  of  without 
consent  of  father,  854. 
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Partition,  continued — 

What  is  self-acqaUitioD,  855. 

Explanation  of  acquiaition  by  learn- 
ing, 355. 

In  Bengal,  855. 

Not  if  joint  stock  used  in  acquisi- 
tion, 356. 

Bombay,  356. 

Lost  property  acquired,  856. 

Applies  to  moveable  property  in 
Madras,  356. 

In  Bengal  and  Bombay,  to  both, 
356. 

Bengal,  356. 

Ancestral  property  reooyered,  856. 

Special  rule  as  to  land  recovered, 
357. 

Madras,  857. 

Sons  have  some  interest  in  self- 
acquired  immoveable  property, 
857. 

Undecided  whether  son  can  compel 
division  of  self -acquired  immove- 
able property,  357. 

Self-acquired  moveable  property, 
owner  may  divide  as  he  likes, 
358. 

Father  may  recall  share  in  case  of 
indigence,  858. 

Enumeration  of  subjects  of  acquisi- 
tion, 858. 

Acquisition  must  be  made  without 
charge  to  the  patrimony,  858. 

If  such  acquisition  obtained  from 
common  stock,  359. 

Exceptions  with  regard  to  acquisi- 
tions by  learning,  859. 

Of  wealth  acquired  without  detri- 
ment to  paternal  estate,  859. 

Qift  from  a  father,  360. 

Where  acquisitions  by  valour  are 
distributable,  360. 

Gifts  of  affection  and  kindred, 
860. 

Wealth  acquired  by  labour,  em- 
ployment in  agriculture,  860. 

Other  exemptions  from,  860. 

Brothers  living  in  union  are  en- 
titled to  lands  purchased  by  their 
acquisitions  in  proportion  to  the 
funds  contributed  by  them  re- 
spectively, 861. 

Property  acquired  by  brothers 
should  be  distributed  among 
them  according  to  the  labour  and 
funds  employed  by  each,  361. 

Acquisition  made  by  means  of  the 
patrimony,  361. 

Lands  purchased  by  one  co-heir 
with  borrowed  money,  862. 


Partitiok,  conHnited— 

Property  exclusively  acquired  by 
one  co-heir  is  not  to  be  shared 
by  brethren,  362. 

Interest  of  father  in  wealth  ac- 
quired by  united  sons,  862. 

Where  one  brother  associates  with 
another  in  developing  his  pro- 
perty, 368. 

House  built  on  joint  land,  368. 

Augmentation  of  conunon  fund, 
863. 

Acquisition  by  unassisted  labour, 
363. 

By  joint  funds  or  personal  labour, 
863. 

Self-acquisitions  without  aid  of 
joint  funds,  368. 

Exception  in  case  of  land,  the  re- 
covery of  which  entitles  acquirer 
to  a  fourth  over  and  above  his 
own,  363. 

Yautaoa,  864. 

A  united  half-brother  shall  not 
participate  in  self -acquisitions  of 
his  co-proprietors,  364. 

Improvement  of  undivided  pro- 
perty, 864. 

A^^ement  between  members  re- 
specting expenditure  of  self- 
acquired  funds,  364. 

Benamee  purchased  by  a  member  of 
a  joint  family,  does  not  render 
the  property  self-acquired,  865. 

Fraudulent  concealment  of  common 
property,  867. 

Distribution  of  shares,  867. 

1.  Between  father  and  sons,  867. 

2.  Between  co-heirs,  367. 
Equal  distribution  of  ancestral  pro- 
perty, rule  of  all  schools,  868. 

In  Madras  sons  may  demand  and 
take  per  Btirpes,  869. 

In  Benares  unequal  distribution  of 
ancestral  and  immoveable  self- 
acquired  property  prohibited, 
369. 

In  Bengal  father  may  make  unequal 
distribution  of  self-acquired  pro- 
perty, as  well  as  moveable  ances- 
tral, 369. 

According  to  Macnaghten's  Cons., 
if  once  made,  valid,  369. 

This  opinion  discussed  and  refuted, 
870. 

Opinions  of  old  authorities,  871. 

Father  entitled  to  two  shares  of 
ancestral  property,  371. 

Father  and  only  son,  872. 

The  doctrine  of  the  Mitacshara  as 
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Pabtition,  continued — 

to  equal  partidpation  of  father 
and  son,  373. 

Son'i  right  to  require  partition  re- 
jected, 373. 

As  to  self-acquired  property,  S78. 

Property  acquired  by  uae  of  patri- 
mony, 373. 

Loet  property  acquired  by  sole  exer- 
tions, 373. 

Sons  may  dispute  unequal  division, 
374. 

Each  son  may  demand  his  share  at 
different  periods,  374. 

Or  may  renounce,  374. 

Father  may  recall  share  in  case  of 
indigence,  874. 

Between  co-heirs,  374. 

Ancient  rule,  374. 

Equal  division,  875. 

Payment  of  debts,  375. 

After  the  father's  death,  875. 

Disproportionate  enjoyment^  375. 

Co-heirs  are  not  called  upon  to  de- 
duct their  legitimate  expenditure, 
376. 

Division  is  made  of  the  balance 
after  deducting  expenses,  376. 

But  extravagant  excess  may  be  de- 
ducted from  him  who  indulges 
in  it^  376. 

Drones  not  allowed  to  share  in  accu- 
mulations, 376. 

Sons  take  per  capita,  376. 

Other  than  sons  take  per  itirpes^ 
377. 

One  son  requiring  partition,  no  ex- 
ception to  rule  as  to  equality  of 
shares,  378. 

Amongst  sons  of  different  brothers 
is  according  to  their  fathers, 
378. 

One  of  four  grandsons  having  died, 
his  son  is  entitled  to  claim  from 
his  uncles,  378. 

Brother's  sons  also  share  with  their 
uncles,  379. 

Son  of  a  great-grandson  will  not 
take,  being  in  another  line  of 
heirs,  unless  the  direct  line  is 
exhausted,  379. 

This  refers  to  a  re-united  family 
only,  379. 

This  limitation  is  intended  in  the 
case  of  residence  in  another  dis- 
trict, 379. 

Distribution  according  to  mothers, 
880. 

But  not  where  the  sons  vary  in 
number,  880. 


Pabtition,  continiied — 

Property  descends  in  co-parcenery, 
380. 

Exception,  880. 

Condition  of  undivided  family  pre- 
vious to,  880. 

Manager's  acts  important,  380. 

Consent  of  co-sharers  necessary  to 
valid  alienation  of  joint  property 
beyond  the  alienor's  share,  381. 

In  Bengal,  assignment  of  co-proprie- 
tor's own  share  even  before,  881. 

In  Madras,  co-sharer  may  alien  his 
share,  which  is  liable  to  be  sold 
in  execution  on  a  judgment  ob- 
tained in  tort,  381. 

1.  As  to  the  right  to  demand 
amongst  co-heirs,  885. 

2.  The  property  to  be  divided, 
885. 

8.  How  the  division  takes  place, 

885. 
4.  Evidence,  385. 

Right  to  demand  exists  only  in 
those  who  are  heirs,  885. 

Wife  cannot  claim  where  there  are 
sons,  385. 

Nor  can  a  daughter,  385. 

One  member  may  divide,  385. 

During  the  life  of  mother,  385. 

In  Benga],  this  is  denied,  386. 

In  every  other  province  allowable, 
886. 

In  Bengal,  when  made  by  father, 
son's  share  given  to  childless 
wife,  386. 

Wealth  of  wife,  which  may  devolve 
on  husband,  included  in  calcula- 
tion of  allotment,  386. 

If  the  husband  takes  no  interesi  in 
her  wealth,  it  is  not  included,  886. 

In  Benares,  Mithila,  and  elBCwhere, 
law  differs,  386. 

Where  several  widows  with  sons,  887. 

Two  modes  of  division,  387. 

Patnibhaga,  or  division  by  wives, 
387. 

Putrabhaga,  or  division  by  sons,  887. 

Effects  of  the  two  modes  of  division, 
388. 

Amongst  Soodras  a  guardian  may 
refer  the  question  according  to 
which  the  estate  should  be  di- 
vided, 888. 

Stepmothers  and  grandmothers,  88 d. 

Widow  of  husband  separated  from 
his  co-heirs,  888. 

Allotment  of  share  to  wife  does  not 
imply  separation  between  hus- 
band and  wife,  389. 
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Pabtition,  continued-' 

Daughter  cannot  oUim  nor  share 
in,  889. 

Unmarried  daughten  take  nothing 
during  fathers  life,  889. 

A  married  daughter  geta  nothing 
where  male  iaaue,  889. 

Where  brothers  and  sisters  are  of 
the  same  tribe,  889. 

Division  presumed  to  be  general,  889. 

Whether  an  only  son  is  entitled  to 
demand,  from  his  uncles,  889. 

A  son  of  one  of  five  whole  brothers, 
though  his  father  was  insane,  is 
entitled  on,  to  one-fifth  of  pro- 
perty acquired  by  joint  funds, 
890. 

Absentees  entitled  to  share  as  far 
as  serenth  in  descent,  891. 

Those  at  home  as  far  as  the  fourth, 
891. 

Period  of  absence,  891 . 

What  constitutes  a  foreign  country, 
891. 

After-bom  sons,  891. 

Pregnant  widow  of  a  co-heir,  891. 

Qrandsoos  claiming  by  representa- 
tion are  entitled  to  their  father's 
share,  892. 

Land  goes  to  the  son  of,  bom  by 
the  wife  of  equal  class,  892. 

Right  of  a  share  may  be  resigned, 
892. 

Upon  what  property  attaches,  894. 

THiat  property  is  incapable  of  divi- 
sion, 894. 

Jaghire,  394. 

Jaghire,  or  other  grant  acquired  at 
the  expense  of  the  patrimony, 
does  not  belong  exclusively  to 
the  acquirer,  895. 

Though  science  should  have  been 
the  means  of  acquisition,  895. 

The  acquirer  takes  a  double  share, 
895. 

Bengal,  895. 

According  to  law  of  Bengal,  an  ac- 
quirer using  joint-stock  has  two 
shares,  895. 

Benares  school  supports  equal  dis- 
tribution in  cases  of  addition  to, 
or  improvement  of,  the  original 
property,  without  separate  acqui- 
sition, 895. 
.  According  to  Mitaoshara,  if  common 
stock,  improved  or  augmented  b^ 
one  of  undivided  family  bv  agri- 
culture, commerce,  &c,  the  ac- 
quirer entitled  to  an  equal  dis- 
tribution, 895. 


Partition,  c<mthim$dr' 

Apolliyam,  what  it  is,  895. 

In  the  nature  of  a  Baj,  896. 

Enam  villages,  896. 

Shrotriyam,  897. 

Is  inalienable,  899. 

A  corrody,  899. 

Offices  attached  to  Pagodas,  400. 

Lands  endowed  for  religious  pm> 
poses,  400. 

Women  not  partible,  400. 

Clothes,  400. 

Vehicles,  400. 

Ornaments,  400. 

Where  one  member  hss  mora  jewels 
than  another,  401. 

Book%  tools,  &c.,  401. 

Regalities  and  zemindaries,  401. 

Lands  granted  to  maintain  rank,  401. 

Nuptial  gifts,  401. 

Annuity,  402. 

Dues  attached  to  the  office  of  kins- 
man, 402. 

Self-acquisitions,  402. 

Acquisition  of  a  man  made  by  his 
own  means  alone,  is  not  divisible 
among  his  brothers,  402. 

Half  brother,  403. 

Whether  joint-stock  contributed  to 
the  acquisition,  is  sometimes  a 
nice  question,  408. 

Joint  funds,  404. 

Acquisitions  by  one  of  four  bro- 
thers, with  the  aid  of  his  Other's 
funds  and  labour,  will  o%  be 
made  into  ten  parts,  of  which 
five  will  go  to  the  Either,  two  to 
the  acquirer,  and  one  to  each  of 
his  brothers ;  if  acquired  without 
any  aid,  into  two  parts,  the  fitther 
taking  one  and  the  acquirer  one, 

•  the  brothers  having  no  ri^t  to 
any  share,  404. 

Acquisitions  made  by  a  man  jointly 
with  his  brother's  four  sons,  bv 
means  of  joint  funds,  will  be  di- 
vided into  two  portions,  of  which 
one  will  be  taken  by  the  acquirer, 
and  the  other  sha^  equally  by 
the  four  sons  of  his  brother,  404. 

Younger  brother  joined  with  elder 
brother  in  management  of  self- 
acquired  property,  404. 

Divisibility  of  gains  of  seienoe,  405. 

In  respect  of  what  aoquisitloiis  the 
rule  applies,  406. 

Gift  by  a  friend,  407. 

Nuptial  gifts,  407. 

Gifts  must  be  mftde  by  tlM  donee, 
408. 
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PABTiTioir,  coiUinued-^ 

Exception  to  rule,  408. 

Property  recovered,  408. 

Where  landed  property  loet  to  the 
family  may  be  recovered  by  a  co- 
heir without  aid  from  the  family 
reeouroee,  he  la  entitled  to  a 
fourth,  410. 

Gains  by  valour,  411. 

Special  property,  412. 

Alienation  may  be  effected  for  the 
support  of  the  family,  not  other- 
wise, 412. 

Managing  co-heir  has  power  to  bind 
for  a  debt  contracted  for  the  con- 
cern, 418. 

Evidence  o^  415. 

Presumptien  in  favour  of  associa- 
tion, 416. 

RebuUal,  416. 

Question  of  division  one  of  fact, 
416. 

Living  apart  as  to  food  and  habita- 
tion, is  not  considered  a  separa- 
tion such  as  to  disqualify  for  an 
inheritance,  417. 

Separate  transactions,  417. 

Gifts,  417. 

Sureties,  418. 

Practice  of  agriculture,  418. 

Religious  duties,  418. 

Commensality,  419. 

Separate  possession  of  property,  420. 

Indication  of  relinquishment  on 
division  of  joint  property,  420. 

Separate  acquisition,  421. 

Division  of  income  does  not  consti- 
tute division  of  family,  421. 

Food  separately  prepared,  421. 

Purchase  of  joint-stock  property  by 
.  one  co-heir,  421. 

When  brothers  lived  separate,  trad- 
ing without  aid  from  joint  funds, 
421. 

Property  remaining  undivided,  vests 
in  surviving  son,  to  exclusion  of 
widow,  421. 

Whether  undivided  residue  subject 
to  rules,  relative  to  separated  or 
unseparated  brethren,  421. 

Division  of  produce  without  land, 
422. 

Presumption  where  long  residence 
and  food  taken  apart,  422. 

Evidence  of  kinsmen,  422. 

Occasional  employment  and  receipt 
of  supplies  for  private  expenses, 
are  not  evidence  of  union,  422. 

Circumstantial  evidence,  428. 

Joint  management  of  property,  423. 


Partition,  continued^ 

Sonless  widow  of  an  undivided 
brother  cannot  separate  and  take 
his  share,  nor  can  the  daughter 
of  a  former  ¥rif e  take  her  shu^, 
428. 

Separate  caste  invitations  and  pre- 
sents, 423. 

Presumption  that  trade  carried  on 
by  member  of  undivided  family 
is  joint,  423. 

Possession  of  property  divided,  424. 

Jagannatha's  summing  up,  425. 

Re-union,  definition  o^  426. 

May  take  place  between  separated 
co-heirs,  426. 

Mitacshara  limits  re-union  to  father, 
brother,  or  parental  uncle,  426. 

But  it  includes  all  those  who  make, 
426. 

Mode  of  effecting  re-union,  426. 

Separation  after  re-union,  427. 

The  superior  allotment  in  ri^t  of 
primogeniture  forbidden,  427. 

Acquirer  gets  a  double  shure  of 
wealth  gained  by  science,  even 
with  the  aid  of  common  stock, 
427. 

The  order  of  succession  of  one  dying 
after  re-union,  is  an  exception  to 
that  of  obstructed  heritage,  428, 
480. 

Exception  to  the  rule  that  a  re- 
united brother  should  keep  the 
share  of  his  re-united  co-heir,  428. 

The  right  of  whole  brothers  united, 
and  half-brothers  re-united,  428. 

Fixed  property,  the  uterine  brother 
takes,  concealed  wealth  and  ani- 
mals he  takes  with  those  re- 
united, 429. 

The  son  succeeds  in  all  cases,  429. 

The  son  of  one  re-united  succeeds 
before  other  re-united  persons, 
430. 

In  other  cases  the  parents,  and  fiivt 
the  mother,  430. 

Then  the  brother  and  paternal  uncle 
equally,  430. 

Brothers  not  re-united  share  with 
re-united  uncles,  430. 

The  wife,  if  alone  re-united,  430. 

If  others  re-united,  she  does  not 
succeed,  but  must  be  maintained, 
430. 

Among  un-re-united  persons  suc- 
ceeding to  one  re-united  with 
other  members  of  the  family,  the 
mother  is  first,  then  the  &ther 
then  the  eldest  wife,  430. 
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Partition  Deed— 
Effect  of  provision  against  alienation 
in,  158. 
Partnership,  Severanob  or.  —  See 

Christian,  819. 
Paternal  Relatives— 
May  select  husband  for  daughter  if 

father  fail,  6. 
Guardians  in  default  of  elder  bro- 
ther, 64. 
Paternal  Uncle — 

Not  a  reflection  of  a  son,  87. 
Paths — 

For  cows  not  divisible,  412. 
Patnibhaqa.— See  Partition. 
Division  by  wives,  887. 
Effect  of  division  by,  388. 
Quardian     may     refer     question 
whether  estate  should  be  divided 
according  to,  888. 
Patriarchal  System— 

Mr  Maynes'  remarks  on,  66, 
Payment  op  Debts,  77. 
Order  of,  78. 

See  Charqes  on  Inheritance.— 
Debts,  825. 
Per  Capita — 
Sons   take,    irrespective   of    their 
mothers,  876. 
Period  op  Partition.— See  Parti- 
tion, 341. 
Conflicting   opinions    in    different 

schools  as  to,  842. 
In  Bombay,  342. 
In  Bengal,  343. 
In  Madras,  844. 
Perpetuity— 

Rule  against,  164. 
Perquisite,  Woman's — 
Explanation  of,  206. 
Order  of  descent,  207. 
Personal  Property — 
Descent  of.— See  Property,  74. 
Alienation    of,   whether,  or    self- 
acquired. — See  Alienation,  140. 
Personalty. — See  Property,  78. 
Per  Stirpes— 

Qranddaughters  take  their  grand- 
mother's property,  272. 
On  partition  others  than  sons  take, 
377. 
Pledqb- 

Where  creditor  has  taken  for  debt,78. 
PoLLiYAM. — See  Partition,  395. 
Polygamy — 
See  Marriage. — Supersession. — 
Husband. — Charges  on  Inheri- 
tance, 96. 
Prohibition    against,    merely    di- 
rectory, 96. 


Possession— 
Of  divided  property  evidence  of 
separation,  424. 
Postponement — 
Of  payment  of  debts  with  consent 
of  creditors,  825. 
Phajapatya — 

Form  of  marriage,  4. 
Pratiloma,  835. 
Pregnant  Women — 
Postponement  of  partition  until  de- 
livery of,  828. 
Presents- 

Return  of,  on  annulling  engagement 

of  marriage,  6. 
Of  courtesy  and    affection  to  be 
returned  if  engagement  not  fol- 
flUed,6. 
If  made  by  kinsmen  by  way  of  sale 
to  be  relieved,  6. 
Presumption — 

In  favour  of  adoption,  28. 
Adoption  mustbe  strictly  proved,  28. 
Presumptive. — See  Heir. 
Primogeniture — 
Abolished,  243. 
Principalities — 
Do  not  descend  in  oo-parcenery, 
880. 
Principality — 

Descends  to  widow,  249,  256,  259. 
Zemindary,  256. 
Priority — 
Amongst  classes  as  to  payment  of 
debts,  78. 
Produce — 
Division  of,  without  the  land  does 
not  constitute  separatiou,  422. 
Profuse  Expenditure — 
Diminution  of  share  on  account  of, 
83. 
Prohibited   Degrees.  —  See  Mar- 
riage. 
Of  relationship  are  not  be  infringed 

in  marriage,  12. 
Woman  must  not  be    descended 
from  paternal  and  maternal  an- 
cestors   of    proposed    husband 
within  the  sixth  degree,  12. 
The  rule  confined  to  uncles,  bro- 
thers, sisters,  and  their  descend- 
ants, 12. 
Adopted  son  within,  12. 
Adopted  son  cannot  marry  in  hia 
own  family  within,  54. 
Property. — See  Introductory  Re- 
marks,  Charters   of  Justice 
FOR  India. 
Charges  on— See  Charges  on  Pro- 
perty. 
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Pbopebtt,  continued-^ 

Real   and   personal,     of    adoptive 

&ther  goes  to  adoptive  son,  54. 
And  flelf-acquisitionB  undisposed  of 

by  father,  54. 
Land  was  the  earliest  subject  of 
aoquisitioD,  7S. 

Is  fourfold,  74. 
Heal,  74. 
Personal,  74. 
Ancestral,  74. 

Self-acquired,  74. 

Buildings,  74. 

Slaves  formerly  real,  74. 

Corrodiee,  74. 

As  to  possession,  is  either  joint  or 
separate,  74. 

Difference  between  English  and 
Hindoo  law  with  reference  to 
descent  of  real  and  personal  pro- 
perty, 74. 

Mode  of  acquisition,  75. 

Absence  for  twelve  years  entitles 
heir  to  succession  to,  75. 

Death  then  presumed,  75. 

Some  authorities  contend  that 
period  varies  with  age  of  missing 
person,  75. 

Sons  have  with  father  co-ordinate 
right  in  ancestral,  75. 

Must  divide  equally,  75. 

Cannot  alienate  without  concur- 
rence, 75. 

According  to  Mitacshara,  is  inalien- 
able as  regards  interest  of  par- 
ceners, 75. 

What  is  ancestral,  76. 

Creation  of  right  of  inheritance,  75. 

Indefeasible  inchoate  right  created 
by  birth,  75. 

In  Peninsular  and  North  India 
sons  have  with  their  father  by 
birth  co-ordinate  concern  in  an- 
cestral, 75. 

So  father  must  divide  it  equally, 
75. 

And  cannot  alienate  without  their 
concurrence,  75. 

In  this  school,  as  regards  interest  of 
parceners,  it  is  inalienable,  75. 

Bengal  follows  same  rule  with  re- 
spect to  partition,  75. 

Father  has  otherwise  an  unreserved 
power  of  alienation  over  all  he 
possesses,  75. 

What  is  adverse  possession,  76. 

Joint,  76. 

What  is,  76. 

Self-acquired,  76. 

What  is,  76. 


Propbbtt,  cofUtnutd^ 

Stridhana,  76. 

In  real  ancestral,  right  limited, 
and  nude  issue  of  occupant,  if 
free  from  disqualifying  defects, 
possess  interest  equal  to  that  of 
occupant,  76. 

Cannot  alienate  or  assign  unequal 
shares,  76. 

Lost  but  recovered  is  not  ancestral, 
76. 

But  self-acquired,  76. 

Unless  recovered  by  use  of  patri- 
mony, 76. 

Self-acquired,  how  acquired,  76. 

Indefeasible  title  after  three  gene- 
rations, 76. 

If  possession  adverse,  76. 

Devolution  of,  222. 

1.  From  a  sole  separate  owner, 
222. 

2.  From  a  female,  222. 
Ascends. — See  iNHmTANOS,  287. 
Upon    what    partition    attaches, 

894. 
What     incapable      of      division, 
894. 
Pbostttution^ 

Its  gains  recognised,  805. 
Pundit — 
Will  overcome  any  passage  of  law 
too  stubborn  for  other  manipula- 
tion by  the  often  baseless  allega- 
tion of  custom,  40.    See  Intro- 
duction. 
Pupil.— See  Inheritance. 
Put. — See  Adoption. 
Adoption  on  failure  of  son  neces- 
sary to  save  &om,  4. 
It   is   not   son's  performance    of 
exequial  rites  that  saves  from« 
24,  45. 
It  is  the  birth  of  a  son  that  saves 
from,  44,  45. 

PUTNIBHAGA — 

Not  countenanced  in  the  High 
Court  of  Madras,  284. 

PUTRABHAGA. — See  PARTITION. 

Division  by  sons,  887. 
Effect  of  division  by,  888. 
Quardian  may  refer  the  question 

whether  estate  should  be  divided 

according  to,  888. 
PuTTRA. — See  Adoption,  Son. 
Etymology  of,  18. 

PUTRESHTI,    OR    SaCRSD    FiRS.— Sc    C 

Adoption,  (Tonsure.) 
Paoodas-— 
Offices   attached  to.— See    Parti- 
tion, 400. 
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lUoSHABA — 

Form  of  nMiriage,  4. 
Rajah— 

Public  and  prirate  property  of,  24S. 
Rahk— 

Land  granted  to  maintaiD,  401. 
Ratificatioh — 

Of  minor  as  to  partition,  8S1. 

He  must  have  full  knowledge  of  his 

rights,  3S1. 
And  abandon  them,  881. 
Realty.— See  Pbopebty,  73. 
Real  Property — 

Descent  of. — See  Property,  74. 
Realty  akd  Personalty — 

Of  adoptive  father,  goes  to  adoptive 
son,  64. 
Reasonable— 
Debts  incurred  on  account  of  cere- 
monies, marriage,  &c.,  must  be, 
84. 
Rbcetving — 

There  must  be,  as  well  as  giving, 
to  constitute  valid  adoption,  49. 
Recoyereo     Property. — See    Pro- 
perty, 76. 
Whether  real  or  personal,  recoverer 
may  alienate,  140. 
Re-distribution — 

Parties  may  consent  to,  where  ori- 
g^al,  unequal,  818. 
Revlection  of  a  Son,  86. 
Regalities — 

Partition  of. — See  Partition,  401. 
Reugious  Duties — 
Of  unseparated  brethren  are  single, 
418. 
Reugious  Eleihent — 

Cannot  be  excluded  in  questions  of 
adoption,  24. 
Reugious  Institutionb — 
Qualified  sons  of  disinherited  man, 
may  inherit  with  certain  excep- 
tions, 101. 
Special  rule  for  their  wives  and 
daughters,  101,  104. 
Religious  Orders — 
Disqualification    for    inheritance, 

102. 
Order  of  succession  amongst,  805. 
Reugious  Purposes— 
Lands  endowedf or.-  SeePASTinoN, 
806,  400. 
Reunquishment — 
Of  joint  property,  420. 
Whether  evidence  of  division,  420. 
Remainder — 
Devise  of  self -acquired  property  by 
way  of,  161. 


RE-1IAERL4GE — 

Of  widower,  6. 

Of  widow,  7. 

If  ode  of  contracting,  7. 

For  legal  purposes,  ceremonies  im- 
material, 7. 

Gift  and  acceptance  only  naces 
sary,  8. 

Sapthapathi,  or  seven  steps,  8. 

Contract  being  perfected  may  be 
enforced,  8. 

Contract  fixes  the  connubial  rela- 
tion, 8. 

Rights  thus  created,  8. 

Duration  of  union,  8. 

Severance  of,  8. 

Infidelity,  8. 

Causes  justifying,  12. 

Supersession,  12. 

Polygamy  permitted,  18. 

Prohibition  against,  directory,  18. 

Practice  not  approved  in  Bengal,  18. 

Husband  cannot  supersede  wife  at 
pleasure,  18. 

Justifying  circumstances,  IS. 

1.  Consent,  18. 

2.  Legal  causes,  18. 
Present  on,  18. 
Illegal  supersession,  14. 
Residence  of  wives,  14. 
Entitled  to  inherit,  14. 
Women  may  now  contract,  15. 
Suttee,  15. 

Re-marriage,  272. 
Remote    Kindred.  —  See    Inherit- 
ance. 
Renunciation— 
Son  may  renounce  on  partition, 

874. 
Right  to  a  share  may  be  renounced, 
892. 
Re-opening — 

Of  partition  when  once  made,  818. 
Residence— 
Of  widow,  192. 

Presumption  as  to  separation  where 
long,    and    food    taken    apart, 
422. 
Residence  of  wife — 
On  supersession,  14. 
When  several  wives,  14. 
Re-union— 
After  there   may  be  snbtequent 

partition,  818. 
Where  after-bom  sone^  818. 
With  father  lets  in  the  bods  to 
share  with  after-bom  sons,  880. 
See  Partition,  445. 
Romans— 

Custom  of,  on  adoption  19. 
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SACBAXBirTS— 

Observance  of  the  five  great,  sepa- 
rately evidence  of  partition,  418. 
Sacred  Thread.— See  Oopavatana. 

SA0R17ICB8  BT  FIBE— 

Ceremony  of,  at  marriage  of  minor 
importance,  8. 
Saculyas— 
Right  to  inheritance.— See  Stbid- 
hana,  197. 
Sages— 

When    commentators    differ,    we 

must  have  recourse  to  texts  of, 

with  regard  to  the  interpretation 

of  the  law,  183. 

Sagotra.— See  Adoption— Mabbiaok. 

Samanodicab.  —  See     Inheritai;cb, 

STBIDHAlfA. 

Derivation  of,  227. 

Are  of  two  grades,  227. 

Limit  of,  228. 
Samavu  bthas  a— 

Ceremony  of,  at  close  of  student- 
ship, 5. 
Sapimdas.— See  Inbsbitanob,  Stbid- 

HANA. 

Derivation  of,  227. 
Are  of  two  grades,  227. 
Limit  of,  227. 
Sapthapathi— 
Or  seven  steps,  8. 
Marriage  ceremony  o^  8. 
Saudatika— 

With  regard  to  the  capacity  of  a 

widow  to  alienate,  127. 
Different  kinds  of  woman's  property 

are  called,  191. 
How  it  is  to  be  used,  191. 
Saudaitaoa  Stbidhaka— 

Or  gift  of  affectionate  kindred,  128, 

note. 
Second  marriage,  right  of  wife  to 
sue  for  fee  on,  128. 
Science— 

Property  acquired  by,  obtained  at 

expense  of  joint  stock,  895. 
Ordinary  gains  of,  are  divisible  when 
acquired  at  family  expense,  405. 
And  receiving  family  maintenance, 

405. 
Otherwise,  where  imparted  at  ex- 
pense of  one  not  a  member  of 
the  family,  405. 
Gains  by.— See  Pabhtion,  406. 
What  is  wealth  gained  by,  407. 
Second  Mabbiaob. — See  Mabbiagb. 
Presents  on.— See  Stbidhana,  200. 
Self- acquired  Pbopebtt. — SeePBO- 
PEBTT,  73, 75. 


SBLr-AOQuiBED  PsoPiRTT,  Continued— 

If  undisposed  of,  go  to  adoptive 
son,  54. 

How  acquired,  76. 

What  is,  76. 

No  family  debt  affects,  79. 

Except  perhaps  to  extent  of  ac- 
quirer's own  share,  79. 

If  joint  property  insufficient  to 
satisfy  debt,  79. 

Whether,  or  ancestral  is  alienable, 
140. 

In  Bengal,  unequal  distribution  of, 
147. 

Devise  of,  by  way  of  executory  or 
remainder. — See  Will,  161. 

In  Madras,  a  Hindoo  in  possession, 
without  male  issue,  kinsmen, 
or  coparceners,  may  devise  an- 
cestral as  well  as,  162,  167. 

Concurrence  of  sons  in,  170. 

Father  has  uncontrolled  power  once 
only,  171. 

Of  a  single  man,  may  alienate  with- 
out concurrence  of  sons,  172. 

Of  a  coparcener  vests  in  his  male 
issue  as  far  as  great-grandson, 
245. 

Failing  him,  it  goes  to  united  bro- 
thers, 245. 

Widow  inherits,  of  husband  in  pre- 
ference to  male  kin,  245. 

Of  undivided  husband  goes  to 
widow,  247. 

Descends  to  widow,  249. 

Right  of  widow  to  succeed  to,  of 
her  undivided  husband,  250. 

Immoveable,  2^5. 

Undivided  Hindoo  entitled  during 
life  to  separate  enjoyment  of, 
265. 

But  will  devolve  on  his  coparceners 
if  undisposed  of,  265. 

His  widow  entitled  only  to  main- 
tenance, 265. 

In  whatever  way  obtained,  the 
daughter  takes,  278. 

In  Malabar,  without  aid  of  family 
funds,  belongs  to  acquirer,  812. 

Father  must  reserve  two  shares  for 
•himself  on  partition,  when  his 
wife  is  not  past  child-bearing,  828. 

Ab  to  compulsory  division  of.---See 
Partition,  346. 

Partition  of,  without  consent  of 
father,  854. 

What  is,  855. 

Explanation  of,  acquisition  by  learn- 
ing, 855. 

In  Bengal,  855. 
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Self-aoquibeo  Property,  coriiin  ued— 

Not  if  joint  stock  used  in  acquisi- 
tion, 855. 

Bombay,  856. 

Lost  property  recovered  is,  856. 

Applies  to  moveable  property  at 
Madras,  856. 

In  Bengal  and  Bombay,  to  move- 
able and  immoveable,  856. 

Ancestral  property  recovered  is,  856. 

Special  rule  with  regard  to  land  re- 
covered, 357. 

Madras,  357. 

Sons  have  some  interest  in  immove- 
able property,  857. 

Undecided  whether  son  can  compel 
division  of  immoveable,  857. 

Owner  may  divide  immoveable,  as 
he  likes,  858. 

Father  may  withdraw  share  in  case 
of  indigence,  358. 

Enumeration  of  subjects  of,  858. 

Acquisition  must  be  made  without 
charge  to  patrimony,  858. 

Where  obtained  from  common  stock, 
859. 

Exception  with  regard  to  acquisi- 
tion by  learning,  359. 

Without  detriment  to  the  paternal 
estate,  359. 

Gifts  from  father,  860. 

Where  gained  by  valour  are  distri- 
butable, 860. 

Wealth  acquired  by  labour,  860. 

Employment  in  agriculture,  860. 

Brothers  living  in  union  are  entitled 
to  lands  purchased  by  their  ac- 
quisitions in  proportion  to  their 
respective  contributions,  361. 

Should  be  distributed  according  to 
the  funds  and  labour  employed 
by  each,  861. 

Acquisitions  made  by  means  of  the 
patrimony,  861. 

Lands  purchased  by  one  member 
with  borrowed  money,  362. 

Exclusively  acquired  by  one  co- 
heir not  to  be  shared  by  his 
brethren,  362. 

Interest  of  father  in  wealth  acquired 
by  united  sons,  862. 

Where  one  brother  associates  with 
another  in  developing  his  pro- 
perty, 368. 

House  built  on  joint  land,  363. 

Augmentation  of  common  fund, 
868. 

Acquisitions  by  unassisted  labour, 
868. 

Without  aid  of  joint  funds,!863. 


Self-acquired  Property,  continued — 

Exception  in  case  of  land,  the  re- 
covery of  which  entitles  the  ac- 
quirer to  a  fourth  over  his  own 
share,  368. 

Land  acquired  by  means  of  Tautaca, 
864. 

Half  brother  shall  not  participate 
with  his  co-proprietor,  864. 

Improvement  of  undivided  pro- 
perty, 864. 

Agreement  between  members  re- 
specting expenditure  of,  364. 

Benamee  purchase  by  member  of 
a  joined  family  does  not  render 
it,  365. 

Unequal  distribution  of  immove- 
able, prohibited  in  Bengal,  369. 

Unequal  distribution  of,  as  well 
as  moveable  ancestral,  369. 

According  to  Macn.  Cons,  if  once 
made,  valid,  869. 

This  opinion  discussed  and  refuted, 
370. 

Although  distribution  of,  in  dis- 
cretion of  father,  it  must  not  be 
arbitrary,  378. 

Property  acquired  by  use  of  patri- 
mony is  not,  878. 

Whether  the  augmentation  or  im- 
provement of  the  joint  property 
oy  the  several  members  are  to  be 
ji  treated  as,  or  as  ancestral,  depends 
upon  whether  they  arise  from 
employment  of  common  stock,  or 
by  the  independent  exertions  of 
the  individual,  402. 

If  the  former,  the  benefit  arises  to 
all  alike  without  regard  to  the 
amount  of  individual  contri- 
bution, 402. 

And  is  divisible  as  ancestral  pro- 
perty,  402. 

If  attributable  to  individual  ex- 
ertion, his  co-heirs  have  no  right 
to  a  share,  402. 

Although,  during  its  accretion,  he 
continued  imdivided,  402. 

Acquisition  by  a  man's  own  means 
alone,  is  not  divisible  among  co- 
sharers,  402. 

A  brother,  whether  half  or  whole, 
cannot  share,  408. 

Whether  joint  stock  contributed  to, 
is  sometimes  a  nice  question, 
408. 

When  brothers  are  living  in  union, 
the  law  will  imply  that  acquis- 
tions  are  made  by  use  of  &mily 
property,  408. 
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SELF-ACQUIBEDTROPERTY,COn<tntf«d— 

When  the  contrary  is  shown,  they 
are  not  divisible,  403. 

Acquisitions  by  one  of  four  bro- 
thers, with  the  aid  of  his  father's 
funds  and  labour,  will,  on  par- 
tition, be  made  into  ten  parts,  of 
which  five  will  go  to  the  father, 
two  to  the  acquirer,  and  one  to 
each  of  the  brothers,  404. 

If  acquired  without  any  aid,  into  two 
parts,  the  father  taking  one,  and 
the  acquirer  the  other,  the  bro- 
thers having  no  right,  404. 

Younger  brother  joined  with  elder 
in  management  of,  402. 

Incidental  expenditure,  404. 

Where  expenditure  incidental  to 
acquisition,  but  not  made  for 
purpose  of  gain,  does  not  give  the 
gains  a  partible  character,  405. 

Thus,  wealth  spent  for  maintenance, 
nourishment,  &c.,  405. 

So  expenditure  on  the  son's  initia- 
tion or  wedding  is  not  made  with 
a  view  to  gain,  405. 

DivisibiHty  of  gains  of  science, 
406. 

In  respect  of  what  acquisitions,  the 
rule  applies,  406. 

Acquisitions  by  learning,  406. 

Exception  to  the  rule  as  to  acquisi- 
tions gained  by  use  of  joint  stock, 
408. 

Treasure  trove,  408. 

Anything  given  by  a  stranger, 
through  commiseration,  408. 

Lost  property  recovered.— See  Pab- 
TITION,  408. 

Self-acquisitions.  —  See      Sble-ao- 

QUIRED  PbOPEBTT. 

Separation — 

Causes  of  infidelity,  8. 

Disappointment  of  the  object  of 
marriage,  13. 

Impotence,  12. 

Barrenness,  12. 

Disease,  12. 

Wife,  however,  entitled  to  mainte- 
nance, 12. 
Separate   Aoquibition. — See  Self- 
acquired  Property. 

Liable  for  debt  incurred  in  con- 
sequence of  profuse  expenditure, 
84. 

No  evidence  of  partition  either  way, 
ftl. 
Separate  Possession— 

Of  property,  evidence  of  division, 
420. 


Separate  Transactions^ — 

Evidence  of  separation,  417. 
Servile  Class — 
No  stage  of  studentship  for,  6. 
No  limitation  of  time  of  maniage,  6. 
Several  Wives — 

Where,  eldest  inherits  first,  255. 
Shrotritam — 

Conferred  for  life,  132. 

Each  holder  can  only  alienate  his 

own  interest,  182. 
Right  of  adopted  son  to  succeed  to, 

134. 
Right  of  widow  to  succeed  to,  134. 
See  Partition,  897. 
Sisters — 
Contract  of  marriage  of,  by  brother, 

6. 
And  their  descendants,  within  the 
prohibited  degrees  of  marriage, 
12. 
Bfarriage  of  younger  before  elder,  1 2 . 
Entitled  to  maintenance,  96. 
Where  one  of  several   daughters 
who  succeeded  as  maiden  dies 
leaving  sons,  285. 
According  to  law  of  Bengal,  the 
sons  alone  take  mother's  share 
exclusive  of,  and  son,  285. 
Where  she    succeeds  as    married 
wonocui  leaving  sons,  and,  sons, 
285. 
See  Inheritance,  290. 
Excluded  from  heritage,  296. 
In  Bombay,  succeed  to  estate  of 
deceased  brother,  if  seiwurately 
acquired    by    their    father,    in 
preference  to  their  father's  son, 
296 
Expenses  of  initiation  of,  326. 
Of  marriage  of,  326. 
The  mention  of  being  married  by 
Narada  does  not  intend  a  distinct 
period  of  partition,  847. 
Sister's  Fee. — See  Stridhana,  217. 
Sister's  Son. — See  Adoption. 
Daughter's  son  and,  are  the  sons  of 
Soodras,  and  may  he  affiliated  by 
them,  38,  42. 
Such  adoptions  are  allowed  to  all 
classes,  at  least  where  no  others 
procurable,  38. 
For  the  three  superior  tribes,  is 
nowhere  mentioned  as  a  son,  39. 
Not  yet  decided  whether  a  Soodra 
can  make  adoption  of  a  sister's  or 
daughter's  son,  39. 
In  the  Andhra  country,  as  in  Ben- 
gal, a  Brahmin  cannot  adopt  his. 
89,42.  ^ 
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Sister's  Sou,  continued— 
Id  Bengal  a  Brahmin  cannot  adopt, 

42. 
Nor  in  North- Weateri-  x'rovincefl,  42. 
Brahmin's  widow  cannot,  42. 
A  Brahmin  having  a  daughter  and 
daughter-in-law  cannot  adopt  a 
son  of  a  daughter  deoeased,  42. 

Nor  can  such  person,  if  so  adopted, 
adopt  his  wife's  sister's  son,  and 
make  him  heir  to  the  grand- 
father's property,  which  would 
pass  to  the  daughter-in-law  on  the 
Brahmin's  death,  and  after  to 
daughter,  42. 

See  Stridhana,  207,  214,  217. 

Sxcluded  from  inheritance  in  Ben- 
ares and  Mithila,  228. 

In  Bengal  admitted,  228. 

See  Sisters,  285. 

In  default  of  brothers,  grandsons 
inherit  in  Bengal,  298. 

But  not  in  the  other  proYinoes, 
298. 

SuooessioB  after,  800. 
Slaves — 

Formerly  real  property,  74. 
Smriti  Chakdrika. — See  StrIdhana, 
Inhiritamcb. 

Holds  that  to  entitle  the  widow  to 
her  husband's  property  she  must 
have  daughters,  248. 

This  doctrine  refuted,  248. 
Social  Relations — 

Estrangement  does  not  extend  to, 
64. 
Son-- 

Successive  adoptions.— -See  Suc- 
CE88IVB  Adoptions. 

Necessary  to  perform  obte<iuies  and 
discharge  debts,  4. 

Necessary  to  save  from  Put^  4. 

On  failure  of,  adoption  necessary,  4. 

Marriage  directed  towards  obtain- 
ing, 17. 

If  that  object  fail,  adoption  resorted 
to,  17. 

Performance  of  obsequies  by,  17. 

Payment  of  debts  by,  17. 

Formerly  eleven  kinds  of,  18. 

Legitimate,  principal  one,  18.' 

Given  in  adoption  preferable  one 
amongst  those  obtained  in  that 
mode,  18. 

Now  only  three  kinds  of,  18. 

By  birth  or  Aurasa,  18. 

By  adoption.  Dattaka,  18. 

By  Kritrima,  or  son  made,  18. 

An  after-boni,  supersedes  adopted. 


Son,  continued — 
Adopted  entitled  to  one-fourth  •>{ 

the  property,  22. 
Should  after-bom,  die  without  i«Mip, 
adopted    takes    the  whole  pro- 
perty, 22. 
Falling,  widow  may  perform  obse- 
quies, 22. 
Widow  may  perform  obsequies  on 

failure  of,  22. 
In  her  default,  by  brother,  but  not 

with  same  effect  as,  22. 
Performance  of  exequial  rights,  no 
difficulty  is  in,  when  natural  bom 
sons,  23. 
It  is  not  performance  of  exequial 

rites  that  saves  from  Put^  24. 
But  his  birth,  24. 
Man  is  absolved  from  debt  by  birth 

of,  25. 
Whether   a   father  having  given 
away  an  only,  may  adopt  another, 
25. 
Included  in  legitimate  issue,  25. 
Two  individuals  cannot  adopt  same, 

26. 
Except  in    case   of   one   nephew 

by  several  uncles,  26. 
Where  male  issue  incompetent  to 
the  performance  of  funeral  ritesi 
father  sonless  may  adopt,  26. 
Conversion  of,  to  Christianity. — 

See  Adoption. 
To  be  adopted  must  be  of  woman 
whom  adopter  might  have  mar- 
ried, 86. 
Reflection  of  a,  86. 
Liable  for  father's  debts,  as  well  as 
those  contracted  on  his  account 
during  minoritv,  65. 
Not  liable  for  father's  debts  during 

life,  79. 
Bom  after  father's  death,  330. — 

See  Partition. 
Bom  after  adoption,  880. 
Blameless  if   disqualified  persons 

take  a  share,  101. 
Of  a  woman  married  in  irregular 

order,  104. 
Produced  through  a  kinsman,  104. 
Or  apostate  from  a  religious  order,: 

104. 
Begotten  on  a  wife  sprung  from  a 
higher  class,  do  not  inherit,  104. 
Of  a  woman  married  in  irrc^gular 

order,  may  be  heirs,  104. 
If  he  be  of  the  same  tribe  witft  his 

father,  104. 
So  uf  a  man  of  a  difeent  but 
superior    tribe    by    a    woman 
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^ ,  continued — 
espoused  in  regular   gradation^ 
It. 4.     * 
't  a  man  married  to  a  woman  of 

*  iulerior  tribe,  is  not  heir,  104. 

But  is  entitled  to  maintenance, 
104. 

Coproprietors  with  father,  325. 

Right  to  maintenance  out  of  an- 
cestral property,  326. 

Each  has  inherent  right  to  partition, 
827. 

Share /ur«  representatuynUf  827. 

In  Madras  may  enforce  division  of 
ancestral  property  from  father, 
827. 

May  dispute  unequal  division,  374. 

Each  may  demand  his  share  at 
different  periods,  374. 

Or  may  renounce,  374. 

Take  per  capita,  376. 

One  requiring  partition  no  excep- 
tion to  rule  as  to  equality  of 
shares,  378. 

Where  several,  they  take  as  one 
heir  the  property  descending  to 
them  as  coparceners,  380. 

And  enjoy  it  under  one  manager, 
380. 

SOK-IN-LAW — 

Father-in-law  cannot  disinherit  his 

heir  in  favour  of,  109. 
Not  in  line  of  heirs,  272. 
SonlessMan — 
May  adopt,  25. 
Who  is,  25. 

SOODBA — 

Need  not  marry  into  the  same 
caste,  9. 

Amongst,  minority  lasts  till  six- 
teen, 63. 

lUegitimate  son  of,  241. 

Marriage  with,  only  obstacle  to 
adoption,  4. 

Marriage  amongst^  4. 

May  contract  a  Brahmin  marriage, 

No  stage  of  studentship  for,  6. 

No  limitation  of  time  for  mar- 
riage, 6. 

Daughter's  sons  and  sister's  sons 
may  be  affiliated  by,  38,  42. 

Not  decided  whether  he  can  adopt 
a  sister's  or  a  daughter's  son,  38. 
42. 

May  adopt  a  son  from  a  Gotws  or 
&mily  different  to  his  own,  49. 

No  age  fixed  for  adoption  of,  51. 

Aftei^bom  and  adopted  son  share 
equally,  54. 


SoODBA,  contiiiiud— 

AmoDgst,  illegitimate  children  in- 
herit, 2»A 

And  take  half  the  share  of  legiti- 
mate children,  234. 

Basterd's  right  to  inherit,  288. 

On  failure  of  daughter's  sons  among, 
illegitimate  sons  succeed  to  fuU 
shares,  284. 

Were  always  entitled  to  half  shares, 
284. 

Illegitimate  children  ol — See  Par- 
tition, 335. 

When  entitled  to  inheritance,  333. 

When  entitled  to  maintenance,  835. 

Among,  failing  a  putra,  a  son  of  a 
daughter  becomes  a  co-heir,  336. 
SouBCES  OP  THE  Law,  xxii 
Southern  India — 

In,  adopted  son  inherits  one-fourth 
if  after-bom  son,  54. 

See  Inheritance,  305. 
Sfecial  Property — 

Not  divisible,  yet  co-heirs  have  an 
an  interest  in,  41 2. 

Wells  and  tanks,  412. 

Couches,  412. 

Eating  and  drinking  vessels,  412. 

Paths  for  cows,  412. 

Carriage  road,  412. 

Books  must  go    to    the    learned, 
412. 
Shbitual  Pbeoeptob. — See  Inhibit- 

ANCE. 

Statute  op  Limitation — 

Only  bar  to  legal  right,  96. 

Does  not  operate  when  there  is  a 
constantly  accrumg  right,  96. 
Stepmothers — 

And  their  daughtert  entitled  to 
maintenance,  96. 

Right  to  share  on  partition,  888. 
Stbidhana. — See  Mabriaqb. 

Presents,  where  marriage  com- 
T)leted,  become,  7# 

Whether  included  in  estimating 
maintenance,  89. 

In  Bengal,  a  woman  has  absolute 
power  of  alienation  over,  except 
immoveable  property,  gift  of  hus- 
band, 126. 

If  a  legacy  be  given  to  a  wife  by 
her  husband's  relatives,  or  by  her 
own,  it  is,  130. 

If  given  by  a  stranger,  she  cannot 
part  with  her  interest  in  it  with- 
out her  husband's  consent^  180. 

Mitacshara  school,  174. 

Definition  of,  174. 

Derivation,  174. 
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Stridhana,  continued— 

Not  governed  bv  ordinary  rulea  of 

inheritance,  174. 
What  constitutes,  174. 
Different  descriptions  of,  175. 
Women's  property,  not  a  technical 
expression,  176. 

Gifts  subsequent,  176,  185. 

Property  devolving  by  inheritance, 

176. 
Right  of  husband  to  succeed  to  wife's 
property  depends  on  nature  of 
her  title,  whether  stridhanum  or 
peculiar  property,  176. 

Husband  must  restore,  used  in  dis- 
tress if  he  marry  again,  187. 

Ornaments  worn  by  the  wife,  187, 
188. 

Bombay  school — 

Different  kinds  of,  187. 

What  husband  has  promised,  it 
must  be  made  good  by  son  as  a 
debt,  188. 

Nature  and  amount  of,  188. 

Fraudulent  gift  is  not,  188. 

In  some  kinds,  women  possess  abso- 
lute property,  189. 

But  not  in  immoveable  property 
given  by  their  husbands,  189. 

Husbands  and  others  do  not  pos- 
sess absolute  power  over,  189. 

Husbands  not  liable  to  make  good 
wife's  property  taken  in  distress, 
190. 

Where  husband  takes  second  wife, 
must  restore  it,  190. 

Bad  woman  not  entitled  to,  190. 

Mithila  law — 

Different  kinds  of,  190. 

Saudayika,  191. 

How  to  be  used,  191. 

Ornamental  apparel,  191. 

Ornaments  worn  with  consent  of 
husband,!  91 « 

What  property  may  be  enjoyed  by 
a  woman 'at  pleasure,  after  her 
husband's  death,  191. 

How  she  may  enjoy  his  estate,  and 
how  she  is  to  live,  192, 

A  childless,  chaste  widow  shall 
during  her  life  enjoy  his  pro- 
perty, 192. 

Enjoyment  of  immoveable  pro- 
perty, 192. 

Property  protected  in  the  lifetime 
of  her  husband,  198. 

Alienation  of  immoveable  property 
by  widow,  192. 

Immoveat>leproper^nheritedfrom 
son,  198. 


Stridhana,  continued— 

Should  not  be  used  but  .  - 

relief  of  a  distressed-  f\    • 
In  that  case  the  husbanc*  -  «     ^  j 

the  principal  only,  193. 
If  the  wife  give  the  property  in 

distress,  he  may  return  it  when 

he  pleases,  193. 
When  husband  not  bound  to  return 

it,  198. 
When  a  wife  can  take,  194. 
Bad  wife  unworthy  of,  194. 
What  is  meant  by  honour  due  to 

her,  194. 
Order  of  succession  of  varies,  196. 
Where  deceased  is  a  maiden,  196. 
If  married,  and  property  given  her 

at  time  of  nuptiak,  196. 
After  the  death  of  a  maiden,  196. 
In  default  of  those  descendants, 

where  marriage  in  Brahma  form, 

196. 
Assoora,  196. 

According  to  the  Benares  and  Mi- 
thila school,  197. 
If  married,  and  property  not  given 

at  time  of  nuptials,  197. 
Right  of  husband  to  succeed  to, 

176. 
Wife  or  widow  may  alienate,  183^ 

186. 
Strange's  enumeration  of  different 

kinds  of,  183. 
Bengal  school,    different  descrip- 
tions of,  185. 
Gifts  subsequent,  185. 
Wealth  earned  by  mechanical  arts, 

186, 188. 
Husband  may  use  in  distress,  186. 
Number  of  sorts  of,  not  restricted 

to  six,  186. 
Wife  has  not  power  over  wealth 

earned  by  mechanical  arts,  or 

g^te    received    from   strangers, 

186,  187. 
Madras  and  Benares  schools,  198. 
Property  inherited  by  a  daughter 

as  her  mother's  streedhan,  198. 
Property   acquired    as    her    own 

streedhan,  198. 
Distribution  of,  198. 
Heirs  are  different,  according  to 

the  form  of  marriage  ceremony, 

196, 198. 
Where  the  woman  leaves  issue,  198. 
Presents  on  second  marriage,  200. 
Bengal  school — 
Descent  of,  200. 
After  descent  of,  is  governed  by 

ordinaiy  rules  of  inheritance,  200 
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_■  "RiDHANA,  continued-' 
So*     :,ien'8  property,  200. 

^  married  woman,  201. 

married    according  to  ap- 
,  foved  or  disapproved  forms,  201. 

Where  property  given  to  her  by 
her  father,  201. 

Where  not  so  given,  202. 

Succession  of  a  woman's  children 
to  the  separate  property,  202. 

Passages  apparently  contradictory 
of  the  daughter's  succession  in 
exclusion  of  the  son,  relate  to 
the  wealth  received  by  the 
mother  at  her  nuptials,  203. 

Yautuka,  203. 

Parinayya,  meaning  of,  203. 

Daughter's  son  not  meant  where  it 
is  said  that  issue  male  succeeds 
on  failure  of  daughters,  204. 

It  is  right  that  the  son  should  in- 
herit before  the  daughter's  son, 
204. 

1st.  The  woman's  property  goes  to 
the  unafflanced  daughters,  204. 

Succession  to  the  separate  property 
of  a  childless  widow,  205. 

Presents  given  to  her  when  a 
maiden,  206. 

Explanation  of  fee  or  perquisite, 
206. 

Where  collaterals  inherit,  207. 

Daughter's  son  succeeds  on  failure 
of  the  daughter  and  the  male 
issue,  207. 

Order  of  succession  to  the  separate 
property  of  fk  childless  woman, 
207. 

A  contrary  practice  must  be  re- 
jected as  unauthorised,  209. 

Order  of  succession  to  woman's 
peculiar  property,  according  to 
Elberling,  210. 

Property  inherited  as  widow,  211. 

Property  taken  by  a  childless  wife 
on  a  partition  by  husband,  or  by 
husband  on  partition  among  sons, 
211. 

Bengal  school,  211. 

The  successors  to  a  married  wo- 
man's  property  are  her  children, 
211. 

Argument  against  the  reciprocal 
rights  of  the  sons  and  the  daugh- 
ters, 211. 

Amongst  daughters,  the  unmarried 
are  first,  sharing  with  sons, 
211. 

Daughter's  daughter  gets  some 
trifle,  212. 


Stbidhana,  continued 

All  pr  perty  acquired  by  marriage 
the  daught3r  and  not  the  son 
takes,  a2. 

All  the  prOt>erty,  except  two  kinds, 
goes  to  da  tghters  unmarried  and 
unprovide],  212. 

Distinction  wtt«re  wives  of  different 
classes  exist,  212. 

In  default  of  daughters,  their  issue 
succeed,  212. 

Distribution  among  daughters  and 
among  sons  is  according  to 
mothers,  212. 

Issue  of  the  daughters  succeed  on 
their  default,  212. 

On  failure  of  daughters  and  their 
issue,  218. 

The  right  of  daughters  and  their 
issue  confined  to  the  six  kinds  of 
property,  213. 

Women's  property  is  an  exception 
to  the  general  right  of  sons,  218. 

On  defaidt  of  offspring,  the  kins- 
men succeed,  213. 

The  right  of  kindred  depends  upon 
the  particular  form  by  which  the 
woman  was  married,  218. 

The  effect  of  these  rights  is  differ- 
ent in  the  different  classes,  214. 

Heirs  of  a  woman,  on  failure  of  her 
husband  and  parents,  defined, 
214. 

When  the  son  inherits  presents 
from  kindred,  214. 

And  the  brother  gets  the  perqui- 
site, 214. 

Qifts  to  be  restored  to  the  bride- 
groom when  the  bride  dies  before 
marriage,  deducting  charges, 
214. 

Presents  by  the  maternal  kindred 
belong  to  the  brothers  of  the  de- 
ceased damsel,  215. 

Mithila  school,  215. 

Succession  to  a  woman's  separate 
property,  215. 

How  a  woman's  property  is  to  be 
divided,  215. 

Explanation,  215. 

Who  receive  a  woman's  separate 
property,  216. 

Explanation,  215. 

The  daughter  shall  receive  a  share 
from  the  maternal  estate,  215. 

The  unmarried  daughter  inherits 
the  property  given  to  the  mother 
on  her  marriage,  216. 

Yautaca,  216. 

Parinayya,  216. 
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Stbidrava,  continued — 

Who  receives  the  residue  of  the 
property  after  pajmeiit  of  the 
debts,  216. 

Where  the  rule  is  applicable,  216. 

Who  succeed  on  failure  of  daugh- 
ters, 216. 

Married  sisters  share  with  kinsmen, 
216. 

On  failure  of  daughters,  and  so 
forth,  216. 

Married  sisters  shall  receive  some- 
thing  from  the  estate  given  to 
her  by  her  kindred,  216. 

Explanation,  216. 

The  property  of  a  woman  married 
according  to  certain  ceremonies 
goes  to  husband  on  failure  of 
issue,  216. 

When  her  property  goes  to  her 
parents,  216. 

Explanation,  217. 

Who,  according  to  Qautama,  shall 
get  the  children's  fee,  217. 

Where  this  text  applies,  217. 

Who  shaU  take  the  wealth  of  a 
deceased  damsel,  217. 

Summary  of  the  law  of  succession 
in  the  Chintamani,  217. 

Howfar.heriUble,  217. 

Who  may  inherit,  217. 

Daughters*  daughters  represent 
their  mothers,  217. 

The  unmarried  exclude  the  mar- 
ried, 217. 

Co-wife's  children,  217. 

Sister's  son,  217. 

Heirs  of  the  separate  property  of 
the  deceased  proprietress,  217. 

Whether  property  coming  by  in- 
heritance to  daughters  is,  274. 

See  Inbsritamob,  291. 

If  not,  but  inherited  from  son,  pro- 
perty passes  in  Bengal  to  his 
heirs,  291. 
Studkntbhip — 

Opening  of,  marked  by  Oopanayana, 
6. 

Period  of  marriage  of  Brahmins,  5. 
Of  Chetriyas,  6. 
Of  Vysyas,  5. 

No  stage  of,  for  Soodras  or  servile 
class,  6. 
Subsequent  Disoovbbt — 

Effects  subsequently  discovered, 
318. 

SUOCESSION.—SeePBOPEETT,  IXHEBIT- 
▲NOE. 

Laws  of,  reserved  to  natives,  1. 
Of  adopted  son,  5i, 


Succession,  continued— 

To  property  of  childless  adopted 
son,  64. 

Goes^to  heirs  of  adoptive  fat'ie* 

Father  of  adoptive  father  caxu.ot 
claim,  55. 

Rule  o^  depends  on  two  principles, 
263. 
Successive  Adoptions. — See  Adop- 
tion. 

Where  purposes  at  first  fail,  27. 

Only  one  can  be  adopted  at  a  time, 
27. 

Second,  during   lifetime  of    first 
adopted  son,  27,  57. 

Acquiescence  in  division  of  property 
by  the  father,  27. 
SuDHA  Dattaka — 

Nephew    given    in    adoption    by  . 
father,  cannot    be  adopted   by 
uncle,  26,  43. 
SuFEBSSSSiON.— See  Marbuge. 

Supersession,  13,  128,  200. 

What,  12. 

Polygamy,   more  accurate  expres- 
sion, 12. 

Permitted  among  Hindoos,  18. 

When,  8, 18. 

Prohibition    against   plurality    of 
wives  directory,  13. 

By  husband  at  mere  pleasure,  18. 

Polygamy  objected  to  in  Beng^  18. 

Justifying  circumstances,  18. 

1.  Consent  warrants  re-marriage,  18. 

2.  Legal  causes,  18. 
Present  to  first  wife,  13. 
Consequences  of  notacquieedng,  1 8. 
Illegal  supersession,  14. 
Residence  on,  14. 

Wife  entitled  to  inherit  on,  14, 15. 
Sureties — 
Husband,  wife,  father,  son,  cannot 
become,  before  division,  418. 
Suretyship — 
Debt  originating  in,  son  not  liable 
for,  84. 
Survivorship — 

Of    coparceners  overrides  widow's 
right  of  succession,  269. 
Suttee — 
Abolished,  15. 

Persons  aiding  in,  guilty  of  culpable 
homicide,  16. 

T. 

Tarawad. — See  Malabar  Law. 
Sale  by  consent  of  all  the  members 

of,  189. 
United  Malabar  family,  810. 


Digitized  by  VjOOQIC 


INDEX. 


487 


*  \NCT  IN  Ck>iaioiff. — See  Inhbbit- 
iii^'E,  221. 

7R  LiPB — 

.t  ii^^f  widow's  tenure,  266.. 
TESlflT..  u.  -  -See  AuBNATioN  BY  Will. 
Testajle.^taby  Power, — See  Will. 
Conflicting  opiniona  as  to  existence 

of,  141. 
A  man  cannot  bequeath  what  he 
could  not  bestow  bj  deed  of  gift 
or  partition,  148. 

TSSTAMfilTTAJlT  DIBPO6ITION-— 

Regulated  by  Hindoo  law,  158. 
Toll— 
Debt  due  for,  does  not  bind  son, 

84. 

TONSURB — 

Shaving  the  head,  50. 

Removal  of,  51. 

ICaj  be  annulled  and  reperf ormed, 

62. 
Bj  Putreshti  or  sacred  fire,  52. 
Tools— 
Partition  of.— See  Partition,  401. 

TuRAS  OORAS,  134. 

Total  Divibion.— See  Partition,  81 7. 
Some  may  be  left  for  future  divi- 
sion, or  to  descend  in  course  of 
inheritance,  817. 
What  is  divided  goes  as  separate 

property,  317. 
What   is    undivided,   follows   the 
famUy  property,  817. 
Trade— 

Presumption  that  trade  carried  on 
by  members  of  undivided  family 
is  joint,  423. 
Treasure  Trove— 
Divisible.— See  Pabtition,  408. 

U. 
Uncle— 

May  contract  marriage  of  niece,  6. 

And  their  descendants,  within  the 
prohibited  degrees  of  marriage, 
12. 

One  son  may  be  adopted  by  seve- 
ral, 26. 

Cannot  adopt  nephew  already 
given,  26. 

Kephew  given  in  adoption  by 
father,  as  Sudhi  Dattaka^  cannot 
be  adopted  by,  26. 

Cannot  give  away  nephew  in  adop- 
tion, 36. 

Distribution  of  shares  between 
great  grandsons  and,  878. 

Between  brother's  sons  and,  879. 

Whether  an  only  son  can  demand 
partition  from,  889. 


Uncle's  Son— 

Brahmin  widow  cannot  adopt,  42* 
Undivided  Brother — 

Widow  of,  cannot  separate  and  take 
his  share,  298. 
Undivided  Brothers — 

Adoption    is    made    regardless  of 
rights  injuriously  affected  by  it, 
as  by  one  of  two,  30. 
Undivided  Family — 

A  widow  cannot  alienate  property 
for  payment  of  a  debt  of  an  un^ 
divided  JFIindoo,  106. 

Even  if  self-acquired,  107. 

The  husband's  brothers  having  sue 
ceeded,  are  bound  to  pay,  107. 

All  sons  in,  succeed  equally  to 
father's  property,  245. 

In  Madras,  immoveable  property  of 
member  of,  goes  to  surviving  co- 
parceners, whether  self-acquired 
or  ancestral,  245. 

During  member's  life,  he  is  entitled 
to  enjoyment  of  self-acquired 
property,  with  right  to  alienate, 
if  no  SOD,  245. 

If  not  alienated  and  sonlefls,  it  goes 
to  coparceners,  245. 

Widow  of  one  of,  entitled  to  main* 
tenanoe,  where  husband  is  un* 
divided,  and  has  left  immoveable, 
self-acquired,  and  ancestral  pro- 
perty, 245. 

In,  widow  takes  self-acquired  pro* 
perty,  247. 

Condition  of,  previous  to  partition, 
880. 

Management  devolves  on  one  mem- 
ber, 380. 

His  acts  are  important,  880. 

Creditors     should     see     whether 
family  united  or  separated,  881. 
Undivided    Hindoo    Fahily. — See 

Christian,  319. 
Undivided  Owners— 

Property  of,  cannot  be  considered 
as  devolving  upon  the  resty 
222. 

Widow    takes    self-acquired  pro- 
perty of  husband,  222. 
Undivided  Property — 

Right  of  widow  in,  269. 
Undivided  Residue — 

Two  causes  may  obtain  on  part- 
division  of  joint-property,  202. 

Vests  in  surviving  son,  to  exclusion 
of  widow,  421. 
Undivided  Share — 

Of  manager  liable  where  be  exceeds 
his  authority,  67. 
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Unequax  Distribution— 

Caaea  cited,  inyolviog  the  doctrine 

of  wills  and,  142,  156. 
In  Bengal,  may  make  of  ancestral 

property  among  sons,  147. 
Parties  may  consent  to  redistribu- 
tion where,  318. 
Where  caused  by  fraud,  818. 
Concealment  of    common    stock, 
818. 
Unequal  Division — 
Sons  may  dispute,  874. 
Ancient  rule  as  to,  874. 
United  Family — 
Succession  in,  295. 
Interest  of   father  in  wealth  ac- 
quired by  united  sons,  362. 
United  Sons— 
Where  none,  nor  after-bom,  divided 
sons  inherit  father's  share,  880. 
Unmarried  Daughters — 

Order  of  succession  to  property. — 
See  Stridhana. 
Unmarried  Men — 
Cannot  adopt,  81. 
Usages — 

Reserved  to  natives  by  charter,  1. 
Immemorial  legalise  any  practice, 
18. 

V. 

Valour- 
Acquisitions  by  valour,  distribut- 
able, 860. 
Wealth  gained  by. — See  Partition. 

406. 
Gains  by. — See  Partition,  411. 
Vehicles. — See  Partition,  400. 
Verbal  Authority — 

To  widow  to  adopt)  34. 
Verbal  Evidence — 
Of  partition,  840. 
Vice— 
Justifying  division  without  father's 
consent  must  be  such  as  to  pro- 
duce degradation  from  caste,  844; 
848. 
Vicious  Son — 

Disqualification  of,  152. 
Virgin— 

When  bride  not^  nuptial  rite,  5. 
Vysyas — 
Period  of  marriage  of,  5. 
Oopanyana  should  be    performed 
amongst,  at  the  age  of  twelve,  51. 

W. 

Waiver— 
Son  may  waive  his  right  to  share  on 

nartition.  5)74. 


partition,  374. 


Wedding  Rites — 

Accompanying  marriage  ".'  -.! 
classes,  5. 

Have  effect  of  distinguishing  leas 
approved  from  illegal  commerce,  5. 
Wells,  Tanks— 

Not  divisible,  412. 
Wharf — 

Duty  of  custom  payable  at,  does 
not  bind  son,  84. 
Widow — 

Not  allowed  to  re-marry  before  act 
XXV.  of  1856,  4. 

May  marry  again,  7,  15. 

Her  children  not  illegitimate,  15. 

But  loses  her  ri^ht  to  maintenance, 
15. 

So  heirship  to  her  deceased  hus- 
band, 15. 

May  perform  obsequies  on  failure 
of  son,  22. 

In  her  default  by  brother,  but  not 
with  same  effect  as  son,  22. 

Childless,  cannot  be  compelled  to 
adopt,  23. 

May  adopt  on  behalf  of  husband, 
32. 

But  by  his  authority,  32. 

Rule  in  Madras,  83. 

Rule  in  Bengal,  83. 

Rule  in  Behar,  83. 

When  husband  specifies  one  child, 
88. 

Query,  Can  she  adopt  a  second  on 
death  of  that  child?  83. 

When  authority  general,  84. 

Verbal  authority,  34. 

Under  authority  granted  by  minor 
ward  without  authority  of  Court 
of  Wards,  34. 

Nanda  Pandita  declares  that  a 
woman  cannot  afiiliate  a  brother^s 
son,  37. 

A  woman  appointing  with  the 
se^ction  of  husband,  must  not 
appoint  the  son  of  a  man  with 
whom  she  could  legally  have  in- 
termarried, 88. 

Rule  unmeaning,  if  woman  does 
not  act  simply  as  the  passive 
agent  of  husband,  88. 

If  she  derives  benefit  from  the 
adoption,  her  interest  in  adop- 
tion greater  than  is  supposed, 
88. 

Reason  of  prohibition  of  Nanda 
Pandita,  88. 

Can  a  woman  adopt  a  boy  with  whose 
father  she  could  not  have  mar- 
ried? 38. 
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Widow,  eoniinued— 

Brahmin,  cannot  adopt  uncle's  son, 
42. 

Of  adopting  father  succeeds  to  pro- 
perty of  childless  adopted  son 
who  leaves  no  widow,  55, 

On  adoption  by  child  becomes  heir 
to  late  husband,  and  title  merges 
in  that  of  guardian,  59. 

Sale  of  property  by,  previous  to 
adoption,  59. 

Possesses  only  a  very  restricted 
life-interest  in  the  estate,  60. 

Adoption  by,  under  power,  60. 

On  death  of  adopted  son,  his  heir, 
60. 

Liable  to  tutelage,  64. 

Not  liable  for  husband's  debts  un- 
less she  possesses  assets,  79. 

Debts  must  be  paid  whether 
enough  left  for  maintenance, 
79. 

Where  charges  her  separate  pro- 
perty with  debt>T9. 

Or  possessed  herself  of  husband's 
property,  79. 

Heirs  of,  not  liable  for  her  debts, 
84. 

Unless  of  such  a  nature  as  would 
justify  her  in  alienating  the  pro- 
perty to  discharge  them,  84. 

Hers  is  only  a  life-interest,  84. 

Interposed  between  her  husband 
and  successor,  who  is  not  her 
heir  but  her  husband's,  84. 

Unproductive  property  not  calcu- 
lated in  maintenance  of,  89. 

Where,  has  only  son,  only  entitled 
to  maintenance,  90. 

Duty  of,  while  with  son,  90. 

Her  right  to  specific  allotment  only 
arises  when  partition  is  made,  90. 

In  joint  family,  all  parceners,  their 
wives  and  families  are  entitled 
to  joint  maintenance,  on  division 
they  claim  only  on  partition  of 
their  respective  husbands  and 
fathers,  90. 

What  property  may  be  enjoyed  by, 
at  pleasure  after  husband's  death, 
191. 

How  she  may  enjoy  his  estate  and 
where  she  is  to  live,  192. 

A  childless  chaste,  shall  during  her 
life  enjoy  her  husband's  property, 
192. 

Enjoyment  of  immoveable  property 
192. 

Property  protected  in  lifetime  of 
husband,  192. 


Wedow,  continued  - 

Immoveable  property  cannot  be 
disposed  of  by,  192. 

Nor  that  inherited  from  son,  198. 

Right  as  between  herself  and  her 
sons,  90. 

No  distinction  in  the  different 
tribes  of,  91. 

Between  half-brothers  and  child- 
less, 92. 

Rights  of  a  brother's,  having  a  son, 
92. 

Right  of  father's,  on  partition 
among  the  brothers,  93. 

How  maintenance  to  be  provided 
for,  94. 

Residence  of,  94. 

Rate  of  maintenance,  94. 

Want  of  chastity  disentitles  to 
maintenance,  95. 

When  she  takes  as  heir,  must  pay 
expenses  of  education  and  nuptial 
ceremonies  of  daughter,  95. 

Right  of,  to  recover  arrears  of 
maintenance,  96. 

The  only  bar  to  a  legal  right  is  the 
statute  of  limitations,  96. 

Does  not  operate  where  there  is  a 
constantly  accruing  right,  96. 

Not  obliged  to  bring  annual  ac- 
tions, 96. 

When  husband  proves  deficient  for 
maintenance,  96. 

Her  maintenance  cast  on  his  rela- 
tives, 96. 

Then  on  her  own,  96. 

Of  person  labouring  under  disabi- 
lity must  be  maintained,  88. 

See  Alienation. 

Has  no  right  to  alienate  property 
forpaymentof  husband's  debts, 
even  if  self  acquired,  106. 
Her  husband's  brothers  having 
succeeded,  were  bound  to  pay 
debts,  106. 

Alienation  by,  when  collateral  heirs 
of  husband,  107. 

For  special  purposes,  107. 

For  religious  or  charitable  purposes, 
&c.,  she  has  larger  powers  than 
for  purely  worldly  purposes, 
107. 

To  support  alienation  for  the  latter, 
she  must  show  necessity,  107. 

When  made  with  consent  of  hus- 
band's kindred,  107. 

State  of,  is  one  of  tutehige,  107. 

Never  fit  for  independence,  107. 

Life  of,  one  of  ascetic  privation, 
108. 
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Widow,  continued^ 

Unauthorised  alienation  by,  Crown 
may  impeach  when  property  es- 
cheated, 108. 

In  default  of  male  issue,  suc- 
ceeds to  husband's  estate  with- 
out power  of  alienating  what  de- 
volves upon  his  heirs  after  her 
death,  108. 

The  question  discussed  and  autho- 
rities cited  as  to  the  rights  of  a 
childless,  to  the  property  of  her 
deceased  husband,  108,  126. 

Stridhana,  no  restrictions  on  alien- 
ation by,  except  land,  the  gift  of 
husband,  126. 

In  Bengal,  126. 

In  Benares,  127. 

Saudaiyaoa,  with  regard  to,  127. 

Right  of,  of  one  of  heirs,  where  will 
directs  that  property  shall  go  in 
male  line,  158. 

AccumulaUons  of  joint  family,  1 60. 

Right  of  widow  of  co-sharer  in, 
160. 

Devise  of  self-acquired  property  by 
way  of  remainder  or  executory 
devise,  161. 

Right  of,  to  income  or  accumula- 
tions, 161. 

Maintenance,  161. 

Adoption  by,  under  authority  inva- 
lidates will,  163. 

Not  included  in  the  term  descend- 
ants, 164, 166. 

Omission  to  make  provision  for, 
would  not  invalidate  will,  167. 

May  alienate  her  stridhana  whether 
moveable  or  immoveable,  183. 

With  the  exception  of  land  given 
her  by  her  husband,  183, 186. 

Has  not  power  over  wealth  earned 
by  mechanical  arts,  or  gifts  re- 
ceived by  strangers,  186. 

Succession  to  stridhana  of,  205. 

Heirs  to  property  inherited  from 
husband  in  Bengal  school,  211. 

Takes  self  acquired  property  of  hus- 
band, 222. 

Surviving,  takes  before  daughter, 
222. 

In  Bombay,  not  necessary  that  she 
should  have  a  daughter,  245. 

Inherits  self-acquired  property  of 
husband  in  preference  to  male 
kin,  245. 

Entitled  to  maintenance  where  hus- 
band is  undivided,  and  has  left 
immoveable  self -acquired  and  an- 
cestral property,  245. 


Widow,  continued— 

In  Bengal,  succeeds  whe*'i '..  l\j^- 
band  divided  or  not,  i  *  \ 

Right  of,  to  succeed  U^  i.  i^ujMd^a 
property  does  not  depei^d  on  her 
having  daughter,  245. 

In  undivided  family  takes  aalf- 
acquired  property,  247. 

In  line  of  heirs,  248. 

In  Bengal,  succeeds  whether  divided 
or  undivided,  248. 

In  othef  schools  succeeds  only 
where  husband  separated,  248. 

Entitled  to  maintenance,  248. 

In  Southern  India,  entitled  to  mU- 
acquired  property,  249. 

Takes  property  before  daughters, 
249. 

Self-acquired  property  descends  to, 
249. 

Principality  descends  to,  249. 

Daughters  postponed  to,  249. 

Right  of,  with  power  to  adopt  un- 
exercised, 950. 

Adopted  child  is  in  most  respects 
precisely  similar  to  posthumous 
son,  253. 

And  mother  becomes  his  guardian, 
253. 

Of  a  son  cannot  claim  through  her 
husband  if  he  died  before  his 
father,  254. 

Whether  entitled  to  inheritance, 
or  merely  maintenance,  255. 

No  daughter  can  claim  until  after 
death  of,  247. 

Grounds  of,  right  to  succession,  256. 

Right  of,  to  succeed  to  her  hus- 
band's ancestral  property,  257. 

Only  where  partition  has  taken 
place,  257. 

Or  where  property  has  vested  in 
husband  by  survivorship,  257. 

Right  to  succeed  to  self-acquired 
property  of  her  undivided  hus- 
band, 259. 

Only  entitled  to  maintenance  when 
her  undivided  husband's  self- 
acquired  immoveable  property 
descends  to  his  co-parceners,  266. 

Nature  of  tenure  of,  266. 

EsUte  tail,  267. 

Right  of,  to  accumulation  of  joint 
estate,  268. 

Maintenance,  268. 

Power  of,  over  her  husband's  pro- 
perty, 268. 

Distinction  between  power  of,  over 
that  and  her  stridhana,  268. 

Right  of,  in  undivided  estate,  269. 
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AN^   v^w,  continued — 
..   -:  If  chaate,  269. 
C«.:'  -     .  1  es  of  not  being,  270. 
Has  un     <  1  rolled  power  over  move- 
able esute,  274. 
Life  interest  only  in  immoveable 

estate,  274. 
In  Bengalydealingsby,  with  immove- 
able estate,  274. 
Daughter  takes  after,  274. 
Takes    self-acquired    property    in 

whatever  way  obtained,  278. 
Sonless  of  undivided  brother  can- 
not separate  and  take  his  share, 
293. 
Rights   of,  in   a   united   family, 

295. 
Right  of,  when  two  united  brothers 

die  in  succession,  295. 
By  law  of  Benares,  in  default  in 
male  issue,  succeeds  to  husband's 
esUte  if  separated,  803. 
If  joint  only,  entitled  to  mainte- 
nance, 303. 
In  default  of,  maiden  daughter  suo- 

ceeds,  303. 
May  enforce  against  for  division 

with  her  husband,  318. 
Right  of,  to  succeed  to  Shrotriyam, 

134. 
Inherits  in  divided  family,  so  that 

no  partition  is  necessary,  836. 
In  undivided  family  she  gets  only 

maintenance,  336. 
Inherits  self-acquired  property  of 

husband,  336. 
Right  o^  to  partition  in  Bengal, 

387. 
In  Benareiy  337. 
Cannot  claim  partition  where  there 

are  sons,  385. 
Where  there  are  several  with  sons, 
two  modes  of  partition,  387. 
Patnibhaga,  387. 
Putrabhaga,  887. 
Of  husband  separated  from  co-heirs 
entitled  to  mherit  his  property, 
•888. 

Where  pregnant  of  a  co-heir,  891. 
Undivided,  residue  vests  in  surviv- 
ing son  to  exclusion  of  widow, 
421. 
Sonless  of  undivided  brother  can- 
not separate  and  take  his  share, 
423. 
Widower— 

Cannot  adopts  31. 
Widowhood— 
Rights  and  obligations  of,  conferred 
without  oonsummationy  4. 


Widowhood,  continued— 
Rights  and  duties  of,   arise  though 

marriage  not  consummated,  7. 
May  now  marry  again,  7. 
Contract  of  marriage  draws  woman 

into,  8. 
Right  of  inherifcance,  8. 
Maintenance,  8. 
Nothing  analogous  to  in  Malabar,  • 

818. 
Wife— 
Contemporary  wife — Succession  of 

son. — See  Steudhana. 
Right  and  obligation  of  widowed, 

conferred  without  consummation 

of  marriage,  4. 
I^  die  husband  bound  to   marry 

immediately,  4. 
May  be  claimed  at  nubile  age,  5. 
Resides  with  mother  until  nubile 

age,  5. 
See  Mareiage,  Supebsission. 
Intercourse  between  husband  and, 

ceases  on  loss  of  caste,  12. 
If  loss  of  caste  be  on  side  of  sonless, 

she  is  civilly  dead,  12. 
If  she  have  a  son,  he  ig  bound  to 

maintain  her,  12. 
Where  put  away  for  causes  of  sepa- 
ration, entitled  to  maintenance, 

12. 
Supersession  of,  12,  13. 
Prohibition    against   plurality  of, 

directory,  13. 
Justifying  circumstances,  18. 

1.  Consent,  13. 

2.  Legal  causes,  13. 
Present  on  second  marriage,  18. 
Illegal  supersession  of,  18. 
Want  of  justifying  causes,  14. 
Decree  where  granted,  14. 
Residence  of  first,  14. 
Residence  of  several,  14. 
Entitled  to  inherit,  14. 
Personal  chastisement  of,  14. 
With  avowal  of  conjugal  rights. 

Not  entitled  to  divorce,  15. 

Consent  of,  nqt  necessary  to  adop- 
tion, 25. 

May  join  in,  25. 

May  enure  for  benefit  of  both,  25. 

May  adopt  on  behalf  of  husband, 
82. 

Adopted  son  becomes  son  to  both. 
32.  ^ 

And  performs  funeral  rites  to  both, 
82. 

Not  liable  for  debt  of  husband  if 
liabilities  exceed  assets,  68. 
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Wiri,  continued 

May  contract  debts  for  ubo  of  fam- 
ily, and  render  husband  liable,  72. 

Debts  incurred  by,  82. 

Shall  not  pay  debts  incurred  by 
husband  or  son,  82. 

Has  authority  to  bind  husband  for 
necessaries,  82. 

Debts  of,  whilst  living  apart  from 
husband,  82. 

Without  justifying  cause,  82. 

Not  entitled  to  maintenance  if  she 
leave  her  husband  without  cause, 
96. 

Polygamy  does  not  afford  such  a 
cause,  96. 

Has  no  implied  authority  to  bor- 
row money  for  support,  96. 

The  childless  wife  of  person  dis- 
qualified is  entitled  to  mainten- 
ance, 101,  104. 

May  sue  husband  for  fee  on  second 
marriage,  128. 

Zemindar  may  alienate  such  por- 
tion of  his  estate  as  would  not 
vest  in,  without  his  consent,  158. 

May  alienate  her  stridhana  whe- 
ther moveable  or  immoveable, 
188. 

With  the  exception  of  land  given 
her  by  husband,  183,  186. 

Has  not  power  over  wealth  earned 
by  mechanical  arts  or  gifts  re- 
ceived by  strangers,  186. 

Ornaments  worn  by,  whether  strid- 
hana, 187. 

Where  husband  takes,  second, 
must  restore  stridhana  g^ven  to 
him,  190. 

Bad,  not  entitled  to,  190,  194. 

May  alienate  immoveables  given 
by  husbands  kindred,  191. 

Ornamental  apparel  usually  worn 
by,  191. 

With  consent  of  husband,  191. 

Property  of,  should  not  be  used, 
but  for  relief  of  distressed  son, 
193. 

Where  taken  by  husband  from,  193. 

Where  not  to  be  repaid,  193. 

Where,  can  forcibly  take  her  own 
property,  194. 

What  is  meant  by  honour  due  to, 
194. 

Property  taken  by  childless,  on 
petition  by  husband,  211. 

Abandonment  of  blameless,  271. 

Special  property  of,  271. 

Where,  dies  without  issue,  husband 
surviving,  271. 


WifB,  continued— ' 

Where,  leaves  issue,  272. 

Property  goes  to  her  daughtera  or 
grand-daughters,  272. 

Can  only  claim  maintenance  from 
husband,  336. 

But  no  share,  336. 

Where  entitled  to  share,  337. 

Cannot  claim  partition  in  her  own 
right  where  there  are  sons,  885. 

Where  partition  is  made  by  father, 
share  equal  to  that  of  a  son 
must  be  given  to  childless,  386. 

If  received  from  any  quarter 
wealth  which  would  come  to 
husband  included  in  calculation 
of  her  allotment,  386. 

If  from  her  father  or  other  rela- 
tive, or  from  maternal  uncle  or 
other  collateral  kinsman  of  her 
husband,  it  should  not  be  in- 
cluded, 386. 

In  the  other  provinces  the  law  dif- 
fers from  Bengal,  and  is  not  uni- 
form or  consistent,  387. 

Allotment  of  shares  to,  does  not 
imply  separation  of  conjugal 
union,  889. 

Her  share  more  in  nature  of  ali- 
mony than  stridhana,  389. 

And  is  resumable  by  husband  if 
necessary,  389. 
Wipe's  Sister's  Son.— See  Sistbr's 

Son. 
Wn,Ls— 

Unknown  to  Hindoo  law,  because 
succession  to  property  is  always 
provided  for,  23. 

Excluding  one  of  four  sons  from 
family  estate,  131. 

Extent  of  power  of  bequests  in 
Madras,  160. 

Judgments  in  favour  of,  160. 

Judgments  against,  162. 

Guardians  may  be  appointed  by,  64. 

Conflicting  opinions  as  to  power  of 
making,  141. 

Cases  cited  in  solving  the  doctrine 
of,  and  unequal  distribution,  142, 
166. 

A  man  cannot  bequeath  what  he 
could  not  bestow  by  deed  of  gift^ 
or  partition,  148. 

Nuncupative,  validity  of,  166. 
Testamentary  disposition  regulated 

by  Hindoo  law,  168. 
Direction  that  property  shall  go  in 

male  line,  168. 
Rights  of  widow  of  one  of  heirs^  168. 
Right  to  accumulations,  168. 
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Wn.L.-),  c  j.H'nued — 

Zemindar  .m,y  alienate  such  por- 
tion cf  t  ^H  estate  by,  as  would 
not  vet^t  if)  his  wife  without  his 
consent,  15S. 

Rules  for  construction  o^  159, 161- 
164. 

Testamentary  power  in  North-West- 
ern provinces,  160. 

It  is  competent  for  a  Hindoo  to 
make  a,  160. 

The  restriction  rests  upon  the  law 
of  an  undivided  family,  160. 

Kinsmen  and  co-parceners  have  a 
right  which  cannot  be  divested 
without  their  consent,  160. 

When  Mitacshara  prevails,  a  father 
cannot  by,  exclude  his  son,  160. 

In  Bengal,  he  may  alienate  his  pos- 
sessions, as  well  inherited  as 
acquired,  160. 

The  only  restriction  is  if  the  testator 
has  sons,  161. 

Devise  of  self -acquired  property  by 
way  of  remainder,  or  executory 
devise,  161. 

In  MadrEU,  a  Hindoo  in  possession 
without  male  issue,  kinsman  or 
co-parcener,  may  dispose  of  by, 
ancestral  and  self-acquired  pro- 
perty, 162. 

Adoption  by  wife  under  authority 
invalidates,  163. 

From  generation  to  generation,  con- 
struction of,  164. 

In  Madras,  alienation  allowed  by,  of 
ancestral  and  self-acquired  pro- 
perty, 167. 

Not  invalidated  by  omission  to  pro- 
vide for,  167. 

Testator  having  sons,  169. 

By  minor,  170. 

Incapacity  ta  alienate,  arising  from 
personal  causes,  172. 

Alienation  by,  of  father  without 
concurrence  of    son,  except    in 
case  of  land  inherited,  232. 
Woman's    Feb. — See    Inheritance, 

247. — Stbidhana. 
Woman's     Peopebtt.— See     Strid- 

HANA. 

Not  a  technical  expression,  175. 
Women — 
Cannot  marry^into  lower  caste,  9. 
Their   dependence  strictly  main- 
tained, 65. 


Women,  corUinued-^ 

Tutelage  of,  71. 

Are  unfit  for  independence,  72. 

Exception,  72. 

May  contract  obligations  for  use 
of  family,  and  render  husbands 
liable,  72. 

Are  excluded  from  inheritance  for 
like  defects  as  men,  103. 

Barrenness  does  not  disqualify, 
103. 

Cannot  claim  partition,  836. 

Where  married  according  to  ap- 
proved species,  836. 

Fee  or  gratuity,  836. 

Not    partible.  —  See  Partition, 
400. 
Writing — 

No  transaction  by  Hindoo  law  re- 
quires to  be  in,  156. 

Not  necessary  that  partition  should 
be  in,  340. 

Y. 

Yautaca.— See  Stridhana,  216. 
Laud  acquired  by  means  of.— See 

Partition,  364. 
Property  given  at  a  marriage. — 
See  Stridhana,  203. 
Yellatum  Marriaqe,  5. 
Younger  Brother — 
As  to  exemption  of  person  of,  from 
liability  of  family  debt^  82. 


Zemindar— 

Cannot  alienate  his  Zemindari,  185. 

Estate  and  powers  to  encumber 
and  alienate,  135. 

Evidence  of  descent  of  estate  o^ 
to  eldest  son,  244. 

Childless,  may  alienate  by  deed  or 
will  such  portions  of  his  estate 
as  would  not  vest  in  wife  with- 
out his  conient>  158. 
Zebondart— 

Descends  to  widow,  256. 

Charge  on,  by  manager  or  guardian 
of  minor,  333. 
Zemindaries— 

Do  not  descend   in    coparcenery, 
880. 

Not  subject  of  partition,  894. 

Partition     ot  —  See    Partition, 
401. 


BALLAKTYKB  AND  OOMPANT,  PRIITTBKS,  BDINBtTBOR. 
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